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7?HE  Reporter  having  now  brought  his  work  to  a  con- 
clusion, submits  it  with  deference  to  the  judgment  of  the  Pro- 
fession, in  hopes  that  the  Reader  will  view  with  an  indulgent 
eye,  whatever  defects  he  may  discover  in  the  performance  of  a 
difficult  and  laborious  undertaking. 
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CASES 


ARGUED  AND  DETERMINED  179I. 


IN  THE 


Court  of  COMMON  PLEAS, 


IN 


Michaelmas   Term, 

In  the  Thirty-second  Year  of  the  Reign  of  George  III. 


Vincent  against  Brady.  ^ridt^ 

°  JVbv.  18th. 

npHE  Defendant  in  this  case  having  become  a  bankrupt,  and  Where  a 

obtained  his  certificate,  was  arrested  on  a  promissory  note,  bankrupt  !• 
given   by   him    before  his   bankruptcy.      In    consequence  of  «™«tedfor 
this,  a  rule  was  granted  to  shew  cause  why  he  should  not  be  before  hU 
discharged  out  of  custody  on  entering  a  common  appearance,  Sj^Coul?* 
in  pursuance  of  stat  5  Geo,  2.  c.  30.  s.  7.  which  directs,  that  «^ill  not  dis- 
**  In  case  any  such  bankrupt  shall  afterwards  be  arrested,  pro-  on*2tering 
*'  secuted,  or  impleaded,  for  any  debt  due  before  such  time  as  »  common 
*'  he,  she^  or  they  became  bankrupt,  such  bankrupt  shall  be  on  am.  6 
^  discharged  upon  common  bail",  &c.  ^',fa)'H\t 

A^fiidavits  were  read  on   shewing  cause,  stating  that  the  De-  appear  Aat 
frndant's  certificate  was  obtained  by  palpable  fraud,  many  ficti-  t^^Z^ob^ 
^^oixs  creditors  having  proved  debts  under  the  commission,  and  ^^^ 
^tilers  having  received  money  for  signing  the  certificate.     One 
^  ^lie  affidavits  was  of  the  Defendant  himself,  made  by  him, 
^^t,    term,  in  the  case  of  Sumner  v.  Brady  {b\  and  setting  forth 
^^o     fraudulent  means  by  which  the  certificate  was  obtained. 

-^JarshaUf  Seijt.,  contended  that  the  benefit  of  5  Geo.  2.  c.  SO. 
*•  "^  •  was  taken  away,  if  the  certificate  were  obtained  unfairly, 

(a)  [Similar  provision  in  the  new  Act>  6  Geo,  4.  c.  16.  s.  126.] 
(6)  Antd,  Vol.  1. 647. 

"^VJL,  II.  B  or 


B&ADT. 
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1791.     or  by  fraud,  and  by  24  Geo.  2.  c.  57.  s.  9.  such  certificate  was 
~  declared  to  be  void.     And  he  cited  Martin  v.  CfHara^  Ccfwp^ 

Vincent 

^ainzt     823.  and  Sorjsley  v.  Jones^  2  Black.  725. 

Adair^  Serjt.,  argued  in  support  of  the  rule,  that  the  Defend- 
ant Was  intitled  to  be  discharged  on  a  common  appearance,  by 
the  terms  of  the  stat.  3  Geo.  2.  c.  30.  s,  7.  that  he  was  not 
obliged  to  remain  in  prison  till  the  time  of  the  trial,  when,  and 
not  before,  it  was  to  be  proved  whether  or  not  the  certificate 
were  fraudulently  obtained. 

But  the  Court  were  clearly  of  opinion  that  the  Defendant 
was  not  intitled  to  his  discharge,  as  it  plainly  appeared  from 
his  own  affidaviti  that  the  certificate  was  obtained  by  fraud. 

Rule  discharged  with  costs. 


Monday,  ReDRIDGE   IZgatTlSt  PaLMER. 

Nov.  21st. 

mere,toan  "i  jj  this  action  of  trespass,  the  declaration,  which  contained 
trespass,  the  only  One  count,  stated  that  the  Defendant  with  force  and 
S«^«^w-  *'™^  broke  and  entered  a  ccrtaiu  close  of  the  Plaintifi*,  called, 
dalplea  of  the  Yard^  situate,  &c.  and  then  and  there  broke  down,  pros- 
to  the  whole  trated,  &c.  two  wooden  fences,  &c.  and  the  materials  thereof, 
^l^tion,  ^Q  ^jj^  5QQ  pales,  &c.  took  and  carried  away,  &c.  and  also  then 
diet  is  and  there  pulled  down,  spoiled  and  destroyed  a  certain  hog- 
tSTpWoS*  stye,  &c.  and  the  materials  thereof,  to  wit,  SO  cart-loads  of 
is  intitled  to  wood,  &c.  took  and  Carried  away,  &c.  and  then  and  there  eject- 
"^ugh  the  ed,  expelled,  and  put  out  the  Plaintiff  from  the  possession,  8cc. 
^5^"*  of  his  said  close,  &c. 

AfU.  and  the  The  Defendant  pleaded.  First,  not  guilty ;  Secondly,  a  plea 
the^rial,  ^^  licence  to  all  the  trespasses  mentioned  in  the  declaration  ;  on 
*^-°?\      both  of  which  pleas  issues  were  joined. 

certify  (a).  ,  *  •' 

These  issues  came  on  to  be  tried  before  Mr.  Baron  Hotham^ 
at  the  last  Licnt  assizes  at  Kingston^  for  the  county  of  Surrey y 
when,  on  each  of  them,  a  verdict  was  found  for  the  Plaintiff, 
with  one  shilling  damages,  and  405.  costs  ;  but  the  judge  did 
not  certify.  The  prothonotary  having  allowed  full  costs  to  the 
Plaintiff,  a  rule  was  granted  to  shew  cause  why  the  taxation 
should  not  be  reviewed,  on  the  ground  that  as  the  damages 

(a)  [Accord.  Peddle  v.  KiddU^  7  T.  R.  659.  Comer  v.  Baker,  post.  341. 
See  also  Stead  v.  Gamble,  7  East,  3S6.] 

were 
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were  undec  40$.  and  there  was  no  certificate,  the  Plaintiff  was      1791. 
intitled  to  no  more  costs  than  damacres.  ^ 

,  P  .  Rborxdos 

Against  this  rule,  Kerhy^  Seijt,  shewed  cause ;  arguing,  Ist,  c^omM 
that  where  there  was  an  asportaxdi  of  personal  chattels,  though  '^^"•**- 
in  the  smallest  degree,  joined  with  the  trespass,  and  a  verdict  C  ?  1 
found  for  the  Plaintiff,  he  was  intitled  to  full  costs,  (the  case 
being  out  of  the  statute  22  &  23  Car.  2.  c.  9.)  by  the  following 
authorities;  in  some  of  them  in  express  terms,  in  others,  by 
necessary  inference.  2  Shono.  253.  Sir  Thomas  Raym.  487.  Sir 
Thomas  Jones,  232.  S.  C.  1  Salk.  208.  Carth.  225.  2  VerUr.  48. 
2  Bac.  Abr.  518.  2  Com.  Dig.  tit  Costs,  446.  2dly,  It  was  the 
constant  practice,  never  departed  from  by  the  oiKcers  of  the 
court  (a),  to  tax  full  costs  to  the  Plaintiff,  wherever  a  special 
plea  of  justification  was  pleaded,  and  found  against  the  Defend- 
ant. And  this  was  supported  by  2  Ventr.  295.  2  Ld.  Raym. 
1444.  2  Com.  Dig.  547.  Barnes,  129  (6)  and  also  by  Page  ▼. 
Creed^  8  Term  Rep.  B.  R.  SQL  which  was  trespass  for  assault 
and  battery ;  the  Defendant  justified  the  assault  only,  and  the 
Plaintiff  obtained  damages  under  405.  but  the  judge  did  not 
certify,  and  the  Plaintiff  had  no  more  costs  than  damages:  ^but 
the  Court  beld^  that  if  the  plea  of  justification  had  extended  to 
the  battery  as  well  as  the  assault,  no  certificate  would  have  been 
necessary,  the  justification  being  tantamount  to  it.  3dly,  A 
certififcate  was  not  necessary  in  this  case,  since  it  appeared  on 
the  record  by  the  plea  of  licence,  that  the  trespass  was  wilful  (c). 
Bond,  Seijt.  conhrd.  The  statute  of  Gloucester  having  given 
costs  where  damages  were  recoverable  at  common  law,  wherever 
the  smallest  damages  were  recovered  fhe  Plaintiff  obtained  his 
full  costs.  This  was  productive  of  so  much  inconvenience  by 
encouraging  vexatious  suits,  th^t  it  lyas  the  pbject  of  the  Le? 
^islatnre,  in  subsequent  statutes,  to  confine  the  operation  of  the 
statute  of  Gloucester.  The  Court  therefore  will  not  be  anxious 
to  extend  the  construction  of  the  stat.  22  &  23  Car.  2.  to  the 
'Iiresent  case.  As  to  the  cases  cited  on  the  other  side,  to  shew 
mhatan  o^portoofV  of  personal  chattels  carries  costs,  the  modern 

(a^This  was  stated  in  Court  b^  the  qu.  Whether  the  only  proper  mode 

^jrotnonotariesy  to  be  the  uniform  by  which  it  can  appear,  since  the 

'^course  in  their  office.  passins  that  statute,  that  the  trespass 

(6)  Last  Edit.  Sto.  was  wilful  and  malicious,  be  not  the 

(c)  But  whatever  might  have  been  certificate  of  the  judge,  according  to 

»llected  from   the   whole  record,  sect.  4.  of  that  statute  ? 

ior  to  the  stat.  8  &  9  H^.  3.  c  11, 

B  2  authorities 
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1791. 

REDunat 

against 

Palmzr. 


C^] 


authorities  of  Clegg  v.  Mofyneux{a)  and  Mears  v.  Greenawayffi) 
sufficiently  prove,  that  where  the  asportavit  is  coupled  with  the 
rest  of  the  count,  in  the  same  manner  as  in  the  present  decla- 
ration, it  is  not  considered  as  a  distinct  injury,  but  part  of  one 
trespass,  and  therefore  does  not  intiile  the  Plaintiff  to  full  costs. 
With  respect  to  the  argument,  that  wherever  a  special  plea  is 
found  against  the  Defendant,  the  Plaintiff  has  full  costs,  it  ia 
a  proposition  which  is  by  no  means  warranted  by  the  statute ; 
besides,  if  in  the  pleading  that  is  involved  which  might  have 
brought  the  title  to  the  freehold  in  question,  there  must  be  a 
certificate  from  the  judge,  to  give  the  Plaintiff  a  right  to  costs. 
Here  the  title  to  the  freehold  might  have  come  in  question^ 
but  there  is  no  certificate. 

Lord  Loughborough  on  this  day  declared,  that,  after  due 
consideration,  the  Court  were  of  opinion  that  whatever  ques- 
tion might  be  made  on  the  true  construction  of  the  statute,  as 
to  the  asportavit  of  personal  chattels,  yet  as  the  practice  had 
been  uniform  for  a  great  length  of  time,  above  100  years,  it 
would  be  highly  inconvenient  to  disturb  it.^The  rule  therefore, 
which  had  so  long  prevailed  in  both  this  court  aqd  the  King^s 
Bench,  namely,  that  where  there  was  a  special  plea  of  justifi- 
cation found  against  the  Defendant,  Xhe  Plaintiff  was  intitled 
to  his  full  costs,  ought  not  to  be  overturned. 

Rule  discharged. 


(a)  Dougl.  779.  8VO.  Edit. 


(b)  Ante,Vol.  I.  291. 


lFed$tnday,  WhITEMAN    agatltSt   KiNG. 

^'  being  "OEPLEVIN  for  taking,  on  the  20th  of  November  1790,  at 
a^uJm^of  ^^^^*  ^"  ^'^^  county  of  Norfolk^  in  a  certain  place  called 

land  in  a       Holt-Fieldy  one  gelding  and  three  mares  of  the  Plaintiff,  &c.  &c. 

Cognizance^  that  the  locus  in  quo  was  an  open  and  common 
field,  that  one  Anne  Peters  was  seised  in  fee  of  10  acres  of  land, 
being  in  and  parcel  of  the  said  field;  that  on  the  25th  of 

over  the 

whole  field,  and  B.  having  also  a  right  of  common  over  the  whole  field,  they  enter  into  an  agree- 
ment, for  their  mutual  advantage  and  convenience,  not  to  exercise  their  respective  rights  for  a  certain 
term  of  years,  aud  each  party  covenants  to  that  eflecL  If  during-  the  term  the  cattle  of  B,  come  upon 
the  land  of  A.  he  may  distrain  them  damage  feasant ;  And  may  in  his  replication  (in  answer  to  a  plea 
pleaded  by  B.  of  his  right  of  common,  in  bar  of  the  cognizance  of  A,\  set  forth  the  special  circum- 
stances of  the  agreement  and  covenants  [and  leave  the  construction  of  them  to  the  Court]. 

March 


common 
field  and 
having  a 
right  of 
common 


^ 
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March  1790,  sbe  demised  the  same  to  the  Defendant  King^     1791. 

for  one  year,  and  so  from  year  to  year,  &c.  &c.,  and  ackuow-    „ 

ledged  the  taking  the  cattle,  dauiage  feasant,  &c.  o^tcmuf 

Plea  in  bar,  admitting  that  the  said  place  called  Holl-Field,       ^"°* 
in  which,  &c.  was  an  open  and  common  field,  and  that  th^ 
cattle  were  taken  in  the  said  parcel  of  the  said  field  demised  tp 
the  Defendant ;  that  the  said  parcel  of  the  said  field,  in  whicfa^ 
&c*  at  the  said  time  when,  &c  lay,  and  from  time  wher^f,  &c. 
bath  lain  open  to  other  parts  of  the  said  field,  &c.  and  not  in? 
closed  or  divided  therefrom  by  any  hedge  or  fence  whatsoever ; 
that  one  Robert  Jennis  was  seised  in  fee  of  k  messuage  and  60.     [  ^  ] 
acres  of  land  in  the  parish  of  Holt^  Sfc.  that  he  and  all  those 
whose  estate  he  hath  (prescribing  in  a  que  estate)  have  had  and, 
used,  &c  common  of  pasture  for  all  his  and  their  commonable 
mares  and  geldings,  levant  and  couchant^  S^.  in  and  over  the, 
locus  in  quo  (specifying  the  times  of  the  year,  and  the  mode  of 
enjoying  the  .common,  with  reference  to  th^  sowing  the  fieM 
with  com)  as  belonging  and  appertaining  to  the  said  messuagft 
and  land  with  the  appurtenances :  That  the  said  Robert  Jennis. 
on  the  ISlhiof  Nooember  1782,  demised  the  said  messuage,  &q« 
to  the  Plidntiff  for  H  years;  tliat  the  Plaintiff  entered,  &tQ^ 
and  (according  to  the  specified  terms  of  the  prescription)  put 
the  cattle  in  the  declaration  mentioned,  being  his  commonable 
gehUng  and  mares  levarU  and  coucharU,  S^c.  into  and  upon  the 
locus  in  quOf  tfc^  and  ihat  the  said  cattle  were  and  continuedy 
&c,  until  the  Defendant  of  his  own  wrong,  &c. 

The  second  and  third  pleas  varied  in  a  few  circumstances  pf 
the  prescription,  and  stated  that  Robert  Jemis  was  seised  of 
50  acres  of  land,  &c 

The  fourth  atated,  ^*  That  in  Hott-Field  the  lands  of  divers, 
persons  from  time  immemorial  had  lain,  and  still  lay  disperse 
and  intermixed  in  small  parcels,  and  not  inclosed  or  divided} 
the  one  firom  the  other,  by  any  fences  or  inclosnres  whatsc^ 
ever;  that  Robert  Jenuis  was  seised  in  fee  of  6Q  other  acr^  of 
land ;  that  ^  well  as  the  last  mentioned  50  acr^s  of  land^  aa 
also  divers  and  many  other  parcels  of  land,  of  divers  and  ma^y  ■ 
other  persons^  at  the  said  time  when,  &c.  did  lici  and  froia 
^me  immemorial  hi^d  lain  dispersed  in  the  said  field,  and  wei^e 
net  inclosed  or  dividied,  the  one  from  the  other,  by  apy  fences  or. 
iadosures  whatsoever;  and  that  from  lime  immemorial  thi; 
i9«m  wd  gioldiDgs  eC  the  reqiective  owners  of  the  said  last 

mentioned 
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1791.     mentioned  50  acres  of  land  with  the  appurtenances,  parcel,  8lCi 
Whiteuan  *^^  ®^  ^^^'^^  farmers  and  tenants  thereof  for  the  time  beings 

againa  levatit  and  couchant  upon  the  said  last  mentioned  50  acres  of 
'*'°'  land,  and  depasturing  and  feeding  there  yearly  and  every  year, 
from  Michaelmas  day,  according  to  the  said  old  style,  in  case 
all  the  corn  growing  before  corn-harvest  in  such  year,  in  the 
said  field  whereof,  &t.  hath  been  before  that  time  cut  down, 
taken  and  carried  away  from  thence^  and  if  not,  then  from  the 
time  that  all  the  corn  growing  befofe  corn -harvest  in  such  year, 
in  the  said  field  whereof,  &c.  hath  been  cut  down,  taken  and 
carried  away  from  thence,  until  Lady^Day  then  next  following, 

[  6  ]  according  to  the  s&me  old  style^  have  used  and  been  accustonii^ 
ed  to  stray  and  escape  out  of  the  said  last  ndentioned  50  acres 
of  land,  into  all  the  other  parts  of  the  said  field  whereof,  &c.i 
which  have  so  laid  open  and  uninclosed,  and  were  not  divided, 
tfs  aforesaid*,  by  any  fences  or  inclosures  whatsoever,  and  which 
have  not  within  that  time  been  sown  with  any  kind  of  corn, 
and  to  irUercommon  there ;  and  that  for  and  during  all  the  time 
aforesaid^  the  mares  and  geldings  of  the  respective  owners  of 
all  other  parts  of  the  said  field  whereof,  See.  (the  last  mentioned 
50  acres  excepted)  which  have  so  during  all  the  time  afore^ 
said  lain  open  and  were  not  inclosed  and  divided,  as  aforesaid^ 
by  any  fences  or  inclosures  whatsoever,  and  of  their  farmers 
and  tenants  of  such  respective  parts  of  the  said  field,  so  lying 
open  and  not  inclosed  or  divided  as  aforesaid,  respectively,  for 
the  time  being  levatU  and  couchant  upon  sdch  their  said  respect 
live  lands,  and  feeding  and  dep^turing  there  yearly  and  every 
year  from  Mtckaelmas'day  according  to  the  said  old  style^  ill 
case  all  the  com  growings  before  corn-harvest,  in  such  year  in 
the  said  field  whereof,  &c.  hath  been  before  that  time  but  down, 
taken  and  carried  away  from  thence,  and  if  not,  then  from  the 
time  that  all  the  com  growing  before  com-harvest  in  such  year  in 
the  said  field  whereof,  &a  hatfa  been  cut  down,  taken  and 
carried  away  from  thence,  until  Lady-day  then  next  following  J 
according  to  the  same  old  style,  have  used  and  been  accustom- 
ed to  stray  and  escape  out  of  die  said  respective  lands  of  the 
respective  owners  of  such  mares  and  geldings,  into  all  parts 
and  parcels  of  the  said  last  mentioned  50  acres  of  land,  parcel, 
&C.  so  lying  and  having  lain  open,  and  not  inclosed  or  divided, 
as  aforesaid,  by  any  fences  or  inclosures  whatsoever,  which 
inve  not  during  that  time  been  sown  witli  any  kind  of  com> 

and 
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ttnA  to  intercommon  there^  which  $aicl  several  strayings,   escap-     1791* 
ings,  and  intercommonings  have  been  during  all  the  time  afore-  "VTHiTnfAH 
said  called  and  knaaon  by  the  name  of  Shacks 

The  demise  of  the  said  50  acres  of  land  from  Robeft  Jennis 
to  the  Plaintiff  Whiteman  was  then  set  forth,  &c.  and  ^^  That 
as  well  the  said  parcel  of  the  said  field  in  which,  &c.  as  the  said 
last  mentioned  £0  acres  of  land,  parcel,  &c.  so  lying  and  being 
open,  8cc«  and  all  the  corn,  &c.  being  cut  down  and  carried 
away,  the  said  cattle  in  the  said  declaration  mentioned  being 
the  commonable  geldings  and  mares  of  the  said  Plaintiff  White" 
man^  levant  and  couchant  upon  his  said  la^t  mentioned  50  acres, 
and  feeding  and  depasturing  there,  &c  &c.  strayed  and  escaped 
from  the  said  last  mentioned  50  acres  of  land,  into  the  said 
parcel  of  the  said  field  in  which,  &c.  the  same  then,  and  from  [  7  ] 
thence  until,  &c.  lying  open,  and  not  being  inclosed  or  divided 
as  aforesaid,  and  not  being  then,  nor  from  thence  until^  nor  at 
the  said  time  wheti,  &c.  sown  with  any  kind  of  corn  whatso- 
lever,  and  for  the  cause  aforesaid  there  continued  and  remained, 
from  thence  until  the  said  Defendant  King  of  his  own  wrongs 

&C.&C-&C,'' 

The  replication,  as  to  the  said  several  pleaSj  ^c.  protesting 
against  the  right  of  <K>mmon  of  Robert  JenniSj  as  in  the  said 
three  Jlrst  pleas  is  -severally  mentioned,  protesting  also  that  the 
inares  and  geldings  of  the  said  respective  owners  and  farmers  of 
the  said  50  acres  of  land  in  the  said  plea  last  mentioned,  &c 
have  not  from  lime  immemorial  intercommoned,  &c.  stated 
^  That  before  and  at  the  time  of  making  the  articles  of  agree- 
ment hereafler  mentioned,  and  also  at  the  said  time  when,  &c« 
tlie  sdd  Plaintiff  Whiteman  was  an  occupier  of  half  year  land 
in  the  said  parish  of  Holt  in  the  said  county;  and  that  afler  the 
making  of  the  said  several  demises  by  the  said  Robert  Jennis^ 
^.  and  before  the  said  time  when,  &c.  to  wit,  on  the  1st  of 
September  1783,  by  certain  articles  of  agreement  indented, 
made  between  the  Defendant  Kir^  of  the  one  part,  and  the 
Plaintiff  Whiteman  and  divers  other  persons  being  owners  and 
occupiers  of  half  year  lands  lying  in  the  parish  ^Holt  aforesaid^ 
of  the  other  part,  (with  a  profert  of  the  counterpart,)  reciting, 
that  by  virtue  of  a  lease  granted  to  King  by  Joshua  Smithy  clerk 
of  the  farm  called  the  Fold^Course^  in  the  parish  of  Holt^  for 
die  term  of  21  years,  of  which  12  years  would  remain  and  be 
4ioeaq>ired  on  ihe  iOth  of  October  then  next,  he  (Kjng)  was  in- 

titled 
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1791.     titled  to  and  bad  a  right  to  feed  and  depasture  bis  flock  of  sbeep 
,^1^  in,  over,  and  upon   tbe  common  beatbs  and  waste  grounds 

againu  witbin  the  said  parish,  at  all  times  of  the  year,  and  also  in, 
°'  over,  and  upon  the  common  fields  and  other  half  year  lands 
within  the  said  parish  of  Holi^  from  twelve  o'clock  at  noon  on 
the  10th  of  October  J  to  twelve  o'clock  at  noon  on  the  5th  of 
Api'il  in  every  year  during  the  continuance  of  the  said  lease 
(except  from  time,  and  at  all  times  when  the  same  should  be 
sown  with  wheat  or  rye) ;  and  also  reciting,  that  the  occupiers  of 
half  year  lands  in  the  said  parish  had  a  right  to  feed  and  de- 
pasture their  great  cattle  at  large,  in,  over,  and  upon,  all  the 
said  common  heaths  and  waste  grounds,  and  also  in,  over,  and 
upon  the  said  common  fields  and  other  half  year  lands,  (except, 
&c.  as  aforesaid)  during  the  said  time  in  every  year  that  the 
same  were  subject  to  be  fed  by  the  said  flock  of  sheep ;  and  re- 

[  8  ]  citing,  that  for  the  improvement  of  the  land  in  the  said  open 
fields,  it  had  been  the  practice  for  some  years  then  past,  by 
general  consent,  to  sow  several  pieces  or  parcels  of  land  lying 
together  in  the  same  field  (called  a  shift),  and  belonging  to  dif- 
ferent occupiers  w^ith  turneps,  whenever  the  said  lands  came  in 
course  for  that  purpose,  and  to  inclose  and  separate  the  whole 
of  the  said  shift  from  the  next  adjoining  lands  with  hurdles, 
lifts,  or  faggots,  &c.  that  the  turneps  there  growing  might  not 
be  trespassed  upon,  or  promiscuously  fed,  by  the  said  flock  of 
sheep  or  great  cattle  going  at  large,  but  preserved  for  a  crop, 
for  the  use  or  disposal  of  each  respective  owner  thereof,  satis- 
faction being  made  to  the  occupier  for  the  time  being  of  the 
said  Fold'CoiiTsey  for  the  shackage  of  the  said  turneps.  But 
some  disputes  having  then  lately  happened,  on  account  of  the  * 
proportion  of  fencing  materials  which  ought  to  be  provided  by 
each  respective  owner  of  turneps  growing  in  the  said  fields,  for 
inclosing  and  preserving  them  in  manner  above  mentioned, 
tending  to  defeat  the  said  practice ;  in  order  therefore  to  re- 
move and  prevent  all  causes  of  complaint  and  dissentions  rela- 
tive to  the  premises,  by  some  means  that  might  render  the  in- 
closing turneps  in  the  said  field  totally  unnecessary,  and  make 
them  and  the  said  half  year  closes  and  inclosures  more  useful 
and  convenient  to  the  occupiers  thereof,  by  exempting  the 
whole  from  the  said  flock  of  sheep  and  great  cattle  going  at 
large,  and  being  promiscuously  depastured  thereon,  during  the 
remainder  of  the  said  lease ;  it  was  agreed  by  and  between  the 

said 
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said  Plaintiff  and  Defendant,  and  the  said  other  persons  whose      1791* 
hands  and  seals  were  subscribed  and  set  to  the  said  indenture,   ^hitimaii 
that  for  the  consideration  in  the  said  articles  of  .agreement  men-      agahut 
tioned,  all  the  said  half  year  land  so  occupied  bj/  themy  should        ™^ 
yearly  and  at  all  times  of  the  year  during  the  said  term^  be 
exempted^  freed  and  discharged  from  being  fed  and  depastured^ 
not  only  by  or  with  the  said  flock  of  sheep^  or  any  other  sheep  Je- 
longing  to  the  said  Robert  King  fthe  Defendant J^  his  executors^ 
administrators^  or  assigns^  but  also  by  or  with  the  great  cattle 
going  promiscuously  or  at  large :  And  that  the  said  half  year  land 
shouldj  during  the  said  term^  in  all  respects  be  considered  and 
used  as  whole  year  land^  and  be  separately  fed  and  depastured  by 
the  sheep  and  great  cattle  of  the  respective  ocaipiers  thereof  or 
such  as  they  should  take  to  pasture  only. 

A   covenant  was  next  recited,  that  neither  of  the  parties 

should  nor  would,  during  the  said  term  of  12  years,  turn  any 

sheep  or  other  cattle  loose  iiUo  or  permit  them  to  go  at  large  in  the 

commonfUldSy  or  on  other  half  year  lands  lying  in  the  parish  if 

Holt  aforesaid,  but  feed  and  depasture  them  upon  the  lands  in      [93 

his  or  her  respective  occupations  only,  &c.     There  was  then  an 

averment,  that  the  Defendant  had  not  fed  or  depastured  with 

sheep  or  great  cattle,  any  of  the  common  fields  or  half  year 

lands  in  the  said  parish,  and  that  his  sheep  and  great  cattle  had 

not  gone  promiscuously  over  the  said  common  fields  or  half 

year  lands,  (except  the  half  year  land  of  him  the  said  Robert 

Kingj)  but  that  the  said  Robert  King  had  wholly  abstained  from 

feeding  or  depasturing  with  sheep  or  great  cattle,  any  of  the 

common  fields  or  half  year  lands  in  the  said  parish,  except  his 

own  half  year  lands;  that  the  lease  granted  to  Robert  King  (the 

Defendant)  in  the  said  articles  of  agreement  mentioned,  and 

the  term  of  12  years  therein  also  mentioned,  were  in  force  and 

unexpired:  tliat  the  said  place  called  HoltfUld^  in  which,  &c« 

ivhereof  the  said  land  of  the  said  Robert  King  was  parcel,  before 

^mnd  at  the  time  of  the  making  of  the  said  articles  of  agreementy 

<suid  albo  at  the  said  time  when,  &c.  was  and  still  is  an  open 

^rommon  field  in  the  parish  of  HoU  aforesaid,  and  the  said  land 

^)f  ihe  said  Robert  King  parcel,  &c«  before  and  at  the  time  of 

snaking  of  the  said  articles  of  agreement,  and  at  the  said  time 

^iwhen,  &c.  was  half  year  land  in  the  parish  of  HoU  aforesaid, 

^and  that  at  the  said  time  when,  &C  the  said  cattle  in  ihe  said 

^ledaration  mentioned  were  turned  loose  and  going  at  large  on  the 

said 
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1791-      ioid  land  of  the  said  Robert  King  parcel  of  the  said  comfnon 
Whiteman  J^^^  4*^'  contrary  to  the  said  articles  of  agreement^  and  the 

against     covenant  of  the  said  JoJin  J^hiteman  (the  Plaintiff),  &c.  &c. 

To  this  replication  there  was  a  general  demurrer,  which  was 
argued  by  Runningtorif  Serjt.,  on  the  part  of  the  Plaintiff,  as 
follows : 

'  The  question  in  this  case  is,  whether  under  all  the  circum- 
stances, the  Plaintiff  can  be  legally  considered  as  a  trespasser^ 
so  that  the  Defendant  can  justify  the  taking  his  cattle  as  a  dis- 
tress, damage  feasant?     But   this  cannot  be,  since  it  is  ad- 
mitted by  the  pleadings,  that  both  parties  had  an  equal  right 
of  common  ;  and  it  is  a  clear  rule  of  law,  that  thoujfj^h  a  com- 
moner may  distrain  the  cattle  of  a  stranger  damage  feasant,  yet 
be  cannot  those  of  his  fellow  commoner ;  for  where  there  is  only 
a  colour  of  right  in  the  one  to  put  in  the  cattle,  there  cannot 
be  a  distress  taken  by  the  other.     Hall  v.  Harding^  4  Burr. 
2426.     Atkinson  v.  Teasdale^    3  Wils.  278.  2  Black.  817.  but 
the  remedy  is  by  an  action  on  the  case.    Ibid. 
{  10  ]         And  secondly.  The  right  of  the  Plaintiff  was  not  released  by 
the  covenant.     No  interest  passes  by  a  bare  covenant,  Poph. 
140.    Fulcher  v.  Griffin^  where  **  the  parson  of  a  parish  cove*- 
**  nanted  with  one  of  his  parishioners  that  he  should  pay  no 
'^^  tithes,  for  which  the  parishioner  covenanted  to  pay  to  the 
**  parson  an  annual  sum  of  money,  and  afterwards  the  tithes 
**  not  being  paid,  the  parson  sued  him  in  the  Court  Christian^ 
*^  and  the  other  prayed  a  prohibition  :  and  it  was  agreed  th&t 
**  if  no  interest  of  tithes  pass,  but  a  bare  covenant,  then  the 
^  party  who  is  sued  for  the  tithes  hath  no  remedy  but  a  writ 
**  of  covenant:  And  the  better  opinfon  of  the  Court  in  this 
<<  case  was,  that  this  was  a  bare  covenant,  and  that  no  interest 
**  in  the  tithes  passed."     So  also  in  Deux  v.  Jefferies^  Cro. 
Eliz,  352.     <^  Where  to  debt  on  an  obligation  the  Defendant 
^<  pleaded,  that  the  Plaintiff  had  covenanted  that  he  would  not 
<*  sue  on  the  bond  before  Michaelmas^  the  Court  held  that  the 
<(  covenant  did  not  enure  as  a  release,  and  could  not  be  plead- 
"  ed  in  bar,  but  that  the  party  was  put  to  his  writ  of  covenant, 
**  if  the  other  sued  before  the  time."     To  the  same  effect  like- 
wise is  Ayliff^y.  Scrimshire^  1  Show.  46  (a). 

^  (a)  But  the  principle,  on  which  construed  to  be  a  temporary  release 

those  cases  of  personal  contracts  were  it  was  a  perpetual  one,  because  a  per> 

decided,  seems  to  have  been,  that  if  sonal  action  if  once  rdeased  is  entire- 

the  covenant  not  to  sue  had  been  lygone. 

The 
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The  most  that  can  be  contended  in  the  present  case  is  that     1791  • 
Uie  right  was  suspended.     But  if  it  were  suspended  for  a  mo-  ^^^^^ 
ment,  it  was  so  for  the  whole  term.    Now  as  it  is  a  right  appur-      againu 
tenant  to  the  possession,  if  tlie  Plaintiff  had  surrendered  the        '"°' 
lease  to  his  lessor,  and  he  had  made  a  fresh  demise  to  another 
tenant,  that  subsequent  tenant  could  not  be  bound  to  the  agree- 
ment*    It  would  not  even  bind  the  assignee  of  the  Plaintiff, 
notwithstanding  the  word  ^^  assigns"  is  used ;  for  the  contract 
was  personal.    Skep.  Touch.  179* 

But  supposing  the  Defendant  to  have  been  right  in  consider- 
ing the  Plaintiff  as  a  mere  stranger  and  a  wrong-doer,  yet  the 
distress  could  not  be  supported,  unless  expressly  reserved  and 
consented  to  by  all  the  parties  to  the  deed.  Co.  Lift.  143. 
Dott.  4r  SiMd.  dial.  2.  c.  9.  So  a  penalty  inflicted  by  a  bye-law 
may  be  levied  by  distress,  but  only  in  case  where  such  remedy 
is  appointed  for  the  recovery  thereof,  by  the  power  that  n)ade 
the  bye-law,  and  at  the  time  when  it  was  made ;  because  the 
bye-law  binds  only  the  members  of  that  community  who  make 
it,  and  consequently  the  penalty  may  be  recovered  by  distress, 
where  the  parties  themselves  have  agreed  to  that  remedy.  But  [11] 
unless  the  distress  be  expressly  provided  for  by  the  corporation, 
the  penalty  can  be  only  recovered  by  action  of  debt.  5  Co. 
04.  a.  Dyer.  32l.pl  23. 

Le  BlanCf  Seijt.,  contra.  Although  it  be  true,  that  one 
commoner  cannot  distrain  the  cattle  of  another,  yet  that  rule  is 
to  be  understood  at  applicable,  only  where  the  right  of  each  is 
equal,  and  that  no  more  than  a  right  of  common.  But  in  the 
present  case  King^  the  Defendant,  is  owner  of  the  soil,  subject 
to  a  right  of  common  in  Whiteman  the  Plaintiff,  and  other  per^ 
sons  at  certain  tunes.  Now,  by  the  deed  the  land  was  dis- 
charged from  that  right  during  the  term ;  and  then  the  com- 
mon law  right  of  distress  was  restored  to  the  owner  of  the  soil. 
The  cases  therefore  between  mere  commoners  cannot  be  applied 
to  the  situation  of  the  owner  of  the  soil  and  a  stranger,  which 
Whiieman  was  during  the  term.  With  respect  to  the  argument, 
that  no  power  of  distress  is  given  by  the  deed,  King  took  the 
distress,  not  by  virtue  Of  the  deed,  but  in  his  character  of 
owner  of  the  soil,  upon  whom  all  his  common  law  rights 
attached. 

Lord  Loughborough.     There  is  no  difiBculty  in  this  case. 
Theiivowant  had  originally  a  clear  right  in  respect  of  his  pro- 
perty 
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1791. 

WBimcAtf 

tigainst 


perty  to  distrain  cattle  damage  feasant.  The  right  of  the  Plain- 
tiff is  also  stated  which  he  might  have  had,  but  which  he  agreed 
by  the  deed  under  his  hand  and  seal  not  to  exercise :  with  re- 
gard to  the  avowant  therefore  be  was  a  stranger.  The  conse- 
quence is  that  the  avowant  had  a  right  to  distrain.  And  I  think 
tlicre  would  have  been  no  difficulty  in  pleading  this  agreement 
as  a  release. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion. 

Wilson,-  J.  -I  think  there  was  in  this  case,  a  release  or  ex- 
tinguishment jpro /^i/ior^,  of  the  Plaintiff's  right,  and  that  it 
might  hav^  been  pleaded  as  such.  I  take  it  to  be  a  clear  rule 
in  pleading,  that  a  party  may  state  a  deed  and  leave  it  to  the 
Court  to  determine  what  is  the  operation  of  it  (a).  If  the  legal 
operation  of  the  deed  is  misstated,  the  plea  is  bad ;  but  if  the 
deed  is  only  stated  without  its  legal  operation,  it  is  good.  Ikly 
Brother  JRunuington^s  argument  would  be  good,  if  the  right 
were  a  mere  personal  interest.  Here  there  is  an  agreement  in 
the  deed  that  the  land  shall  be  exempted.  It  is  therefore  not 
like  the  case  in  Pophanif  supposing  that  case  to  be  law ;  for 
there  the  parson  only  agreed  that  he  would  not  demand  the 

tithes. 

Judgment  for  the  Defendant 


(a)  (Tlmt  a  deed  ^  ought  to  be 
pkeaded  according  to  its  l^al  opera- 
tioOy  see  Baker  v.  Lade,  3  Lev.  291. 


2  Saund.  97.  b.  (n.)  5th  Edit.  Moore 
v.  Eari  of  PfymoiOk,  3  B.  &  A.  7a} 


tia] 

Saturdca^t 
Nov.  S6th. 


Davidson  against  Lord  Foley  and  Others. 


i^N  the  4th  o(  February^  1774,  tlie  Defendants  in  consider^-. 
tioQ  of  700/.  paid  to  them  by  the  Plaintiff,  executed  a 

bond 


IVhere  a 

wamot  of 

attorney  has 

Iwen  given 

to  confess  a 

judgment  to 

secure  an  annuity  (together  with  other  securities)  the  memorial  must  state  the  warrant  of  attorney, 

as  wen  as  the  •their  aaeurUies.    Nor  ia  there  any  dUler^ace^  in  this  respect,  whether  the  aaoiiity 

were  granted  and  the  warrant  given  before  or  after  the  17  Geo.  S.  when  the  anaui^  act  passed  (a). 


(a)  [Under  the  sUt.  17  G40.  3.  c. 
S6,  the  date  of  the  annuity  deed 
must  be  set  fonil,  Sarpmie  Chetter, 
4  T.  R.  694.  So  the  whole  proviso 
for  redemption,  Erparte  Amettt  ^ 
Bos.  &  Pul.  62.  Steadman  y.  Puf^ 
ckqte,  6  T*  9*  T97.  JkV*htr*SmiUh 


a  Anstr.  96&.  See  Dalmer  v.  Bmr^ 
nardf  7  T.  R.  250.  But  the  memorial 
of  an  atantuty  granted  since  53  Geo,  3, 
c.  141.  need  not  state  that  the  an- 
nuity is  redeemable,  Yenu  v.  SmUk, 
9^B  &  A.  206.  If  any  one  of  the 
daeds   coBilituliog   the   aafuraact 

is 


IxwdFounr* 
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to  the  Plaintiff,  in  the  penalty  of  1400t  conditioned  for  1791. 
yment  of  an  annuity  of  lOOA  a  year  to  the  Plaintiff;  and  ^j^ — 
tame  time  a  warrant  of  attorney  was  given  to  confess  qp^ 
ent,  which  was  entered  ap  as  of  Easier  Term,  14  Geo.  3. 
e  Slst  of  Men/  1785,  a  memorial  was  inroUed  in  the  Court 
incery,  stating  the  bond  and  the  judgment,  but  taking  no 
whatever  of  the  warrant  of  attorney.  In  the  year  1786 
jk  issued  on  the  judgment,  and  a  moiety  of  the  Defend- 
ands  were  delivered  to  the  Plaintiff. 
ale  having  been  granted,  in  last  Trinity  Term,  to  shew 
why  the  judgment  and  all  subsequent  proceedings,  to* 
'  with  the  writ  of  elegiif  should  not  be  set  aside,  on  the 
dthat  the  warrant  of  attorney  was  not  stated  in  the  me-^ 
ly  Adair  and  Rooke^  Serjts.,  shewed  cause  (a).  By  the 
^  17  Geo.  S.  c.  26.  s.  1.,  it  is  enacted  that  ^  a  memoriri 
every  deed^  bondj  ifistrument  or  other  assurance^  whereby 
annuity  should  be  granted  after  the  passing  the  act, 
aid  be  inrolled  in  the  Court  of  Chancery  ",  &c.  By  the 
1  section,  the  case  of  annuities  granted  before  the  passing 
t  is  provided  for,  and  that  section  enacts,  *^  That  be^e 
^judgment  should  be  entered  of  record  vpon  anywartant  nf 
wney  for  recovering  or  securing  the  payment  of  any  an- 
tj  or  rent  charge,  that  had  been  then  already  grarUedj 
[  before  any  execution  should  be  sued  out  or  action 
^ght  on  any  such  judgment  then  already  entered,  or  any 
dy  bond,  instrument,  or  other  assurance  then  already 
eoted  for  the  purposes  aforesaid,  a  like  memorial  of  the 
if  bondj  instrumeniy  or  other  assurance^  should  be  in* 
j^  in  the  Court  of  Chancery  ",  &c.  Now  it  is  evident 
this  clause  of  the  statute,  (by  which  the  present  case  must 
ided),  coupled  with  and  referred  to  the  preceding  one, 
die  only  deed,  bond,  instrument,  or  assurance,  which 
piired  to  be  set  forth  in  the  memorial,  is  that  bywhich 

ncraerly  enrolled  (under  17  execvitors  of  the  late  Lord  J^oMs 

}  idf  the  instruments  arc  void,  will,  an  ejectment  was  brought  in  the 

vf  B^Uon  v.  WU/iams,  4  Bro.  Exchequer  by  order  of  toe  Lord 

.  aia     S  Yes.  J.  154.    Hart  Chancellor  on  the  elegit^  and  there* 

ine^  6  T.  tl.  476.]  fore  that  this  Court  ought  not  to  pro- 

t'ltas  at  first  objected  that  in  ceed  in  the  caiise  till  t^e  ejectment 

SPjfr  of  a  bill  depending  in  had  been  tri^    But  this;  otjection 

rj,  filed  by  the  Plaintiff  against  the  Court  over-ruled. 


■piduitf,  and  the  trustees  and 


the 
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n9U  the  annuity  was  granted.  But  a  warrant  of  attorney  is  not  of 
PAYiDioir  ^^  description ;  nothing  is  granted  by  it,  it  is  merely  an  au- 
againa  tbority  *  to  enter  up  judgment^  and  is  completely  Jimctus  qfficia 
r  *  13 1*  ^^^^  judgment  is  entered  in  pursuance  of  the  authority.  This 
transaction  happened  before  the  passing  of  the  act  17  Geo.  3.  c, 
26. ;  the  parties  did  all  thot  the  law  as  it  then  stood,  required 
of  them ;  they  could  not  possibly  foresee  what  regulations  par-, 
liament  might  think  proper  to  make  on  such  subjects ;  it  could 
not  occur  to  them  that  it  was  necessary  to  preserve  the  warrant 
of  attorney,  when  the  purpose  for  which  it  was  given  was  an- 
swered ;  it  might  therefore  be  accidentally  lost  or  mislaid^ 
without  the  smallest  imputation  on  the  parties;  and  surely  the 
legislature  did  not  mean,  by  retrospect,  to  invalidate  a  security, 
merely  because  a  useless  instrument  was  not  forth-coming.  The 
Court  therefore  will  not,  it  is  presumed,  put  sqch  ^  copstruction 
on  the  act  as  will  be  productive  of  so  great  a  hardship. 

Le  Blanc^  Serjt.,  for  the  rule,  The  object  of  the  statute  w&s, 
as  appears  from  the  preamble,  to  bring  to  light  transactions  of 
this  kind  which  had  become  a  general  inconvenience  from  the 
secrecy  with  which  they  were  conducted.  It  therefore  directs 
that  all  the  circumstances  relating  to  such  transactions  should 
be  disclosed  :  the  dates  of  the  several  ins^truments,  the  names 
of  all  the  parties,  the  sums  to  be  paid,  the  consideration,  &c. 
must  all  be  set  forth  and  specified.  It  is,  therefore,  contrary 
to  the  intent  of  the  legislature  that  any  instrument  whatever 
respecting  the  annuity,  should  be  kept  back.  Besidffs,  a  warv 
rfint  of  attorney  is  a  deed ;  it  is  an  instrument  under  seal,  and 
therefore  within  the  terms  of  the  act.  As  to  the  argument  that 
when  judgment  is  entered  it  is  Jimctus  officio^  it  is  no  more  so 
than  the  bond  when  judgment  is  entered,  and  yet  the  bon4 
must  be  inrolled:  but  if  one  may  not  be  omitted,  neither  may 
the  other.  In  Damnes  v.  ParkAurst  (a),  this  Court  set  aside  a 
judgment  to  secure  an  annuity,  because  the  date  of  the  warrant 
of  attorney  was  not  stated  in  the  memorial. 

T^e  Court  took  time  to  consider,  till  this  day,  when  Lord 
liOUghborougA  declared,  that  the  reason  for  their  hitherto  delayr 
ing  to  pronounce  their  judgment  was,  that  a  similar  case  (6) 
was  depending  in  the  King's  Bench,  which  was  now  decided, 
and  with  which  decision  this  Court  fully  concurred ;   and  that 

(a)  Hil.  30  Geo.  5.      (b)  Hopkins  v.  Waller,  4  Term  Rep.  B.  R.  465. 

they 
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ere  of  opinion  that  the  objection  made  to  the  memo-      1791* 
the  present  case  was  well  founded,  and  not  to  be  ob-    dj^^^^^j 

against 
n    1        1.     1    ^  Loi^Founr. 

Kule  absolute 

«-==========-==  [14] 

GoDiNG  against  Ferris.  ybv.2bi, 

S  was   nn  action  of  tres{)ass,  for   seizing,   taking   and  Enaction 

trying  away,  at  Cowes  in  the  Isle  of  Wtghtj  a  lug  sail  maintained 

f  the  Plaintiff,  together  with  her  furniture,  tackle,  &c,  J^^f  the 

vers  other  croods  and  chattels  of  the  Plaintiff,  to  wit,  500  customs,  for 

seiziniF 

D  casks,  200  gallons  of  brandy,  &c.  &c.  under  pretence  goodg  as 
te  mme  were  forfeited^  and  were  seized  as  forfeited  hy  the  ^^"^JJ^^ 
iani  under  and  hy  virtue  of  some  or  one  of  the  laws  relating  laws,  unless 
Mqfestifs  customs :  Whereby,  &c.  &c.    The  second  count  ^^guh^l^ 
r  seizing  the  boat  and  goods,  &c.  generally.  nuntfu  <Aer 

r  Defendant  pleaded  not  guilty,  on  which  issue  was  joined,  saxure; 
Bsue  came  on  to  be  tried  before  Lord  Loughborough^  at  °^|^^'  ^ 
t  assizes  at  Winchester j  when  it  appeared  in  evidence  that  suitisinst^ 
rare  was  made  by  the  Defendant,  who  was  mate  of  the  o>urt'^  ^ 
mB  Cutter^  beloniring  to  the  Custom-house,  on  the  11th  ?**^^«iu« 

°     **  ,     .  for  the  con- 

y  1787}  on  the  high  seas  in  Shoreham  Bays  that  it  was  demnaUon 
ed  into  the  Court  of  Exchequer  in  the  name  of  the  De-  °hiSh^rSl 
(Cy  where  proceedings  were  had  to  condemn  the  seizure,  pending  at 
■ton  the  26th  of  February  1789,  the  Plaintiff  obtained  a  STn^S!^ 
r  delivery  out  of  the  Court  of  Exchequer  which  was  not  ^"^ 
mdf  he  not  having  given  the  usual  security  in  double  the 
sed  value  according  to  an  order  of  that  court  (6):  that 
i  9th  of  August  1790,  a  notice  was  delivered  to  the  De- 
it  dated  the  6th  of  May  1790,  of  the  Plaintiff's  intention 

So  it  has  been  held  that  tro-  Roberts  v.  Read^  16  East,  215.  on 

I  not  lie  for  goods  seized,  if  the  the  Highway  Act,  13  Geo.  3.  c.  78. 

b  brought  &er  three  months  s,  81.] 

he   original   seizure,    though  (6)  On  the  26th  of  i^e6r«ary  1789, 

duee  months  from  the  grant  the  rlaintiff  obtdned  an  order  from 

lit  of  delivery  under  which  the  Court  of  ^xche^uer  for  the  writ 

ily  of  the  goods  had  been  de-  of  delivery  to  bsue  without  giving  se- 

Saunders  v.   Saunders,  2  curity.    On  the  2d  of  March  1789, 

M.    See  also  Smith  v.  WiU'  the  order  was  amended  by  adding, 

B.  &  B.  622.  Crodc  v.  M^Ta-  that  the  writ  of  delivery  should  issue 

Kngh.  170.  But  where  a  con-  on  giving  the  usual  security  in  double 

tial  damage  is  the  cause  of  the  appraised  value.    But  no  pro- 

the  action  may  be  brought  ceedings  were  had  on  the  last  order* 

the  limited  period  computed  nor  was  it  served  on  the  claimant's 

be  happening  of  such  damage,  attorney. 

to 
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179t.     to  commence  this  action,  in  pursuance  of  stat  23  Geo.  3.  c.  70* 
•- 5.  SO.,  and  2*  Geo.  S.   Sess.  2.   c.  47-  s.  So.     On  the  30th  of 

GODIN  rt  r  I  .  11.  •  * 

agauut     September  the  action  was  commenced  by  suin^  out  a  capias  ad 

^"""-     resp. 

It  was  objected  by  the  counsel  for  the  Defendant,  that  the 
action  was  not  commenced  within  three  months  next  after  the 
matter  or  thing  done,  nor  within  three  months  next  after  the  cause 
of  action  arose^  as  required  by  the  statutes  above  mentioned. 
Lord  houghbarough  was  of  this  opinion,  and  it  was  agreed  that 
a  verdict  should  be  found  for  the  Defendant,  subject  to  the 
opinion  of  the  Court  on  those  points ;  for  which  purpose  an 

[  15  ]  order  of  'Nisi  Prius  was  made.  And  a  rule  having  been  granted 
for  the  Defendant  to  shew  cause  why  the  verdict  found  for  him 
should  not  be  set  aside,  and  instead  thereof  a  verdict  returned 
on  the  back  of  the  record  for  the  Plaintiff; 

Adair  and  Bookcj  Serjts.,  shewed  cause.  On  the  true  con- 
struction of  the  statutes  on  this  subject,  the  limitation  must 
begin  to  run  from  the  time  of  the  actual  seizure,  which  is  the 
time  when  the  cause  of  action  arose ;  otherwise  the  statutes 
which  were  meant  for  the  protection  of  revenue  officers  would 
be  rendered  nugatory.  Where  indeed  by  proceedings  in  a 
court  of  competent  jurisdiction  the  Plaintiff's  right  of  action  is 
suspended,  it  is  a  different  case;  but  here,  unless  it  can  be 
shewn  that  the  proceedings  in  the  Exchequer  were  a  bar  to 
commencing  the  action,  the  Plaintiff  ought  to  have  commenced 
It  withia  three  months  from  the  actual  seizure,  and  if  those  pro- 
ceedings were  a  bar,  as  they  are  still  depending,  there  is  an  end 
of  the  question.  He  had  it  in  his  power  to  gain  possession  of 
the  goods  by  means  of  the  writ  of  delivery,  which  vested  the 
right  of  possession  in  him  on  giving  the  security  required;  but 
the  Plaintiff's  neglect  to  do  so  cannot  in  justice  be  imputable 
to  the  Defendant,  so  as  to  make  him  a  trespasser  by  the  deten- 
tion subsequent  to  that  writ,  as  a  substantive  cause  of  action. 
Neither  could  any  evidence  be  given  of  what  was  not  contained 
in  the  notice  (a),  clearly  therefore  no  evidence  of  a  detention 
subsequent  to  the  date  of  the  notice,  could  be  received. 

Lawrence^  and  Cocfrell,  Serjts.,  argued  in  support  of  the  rule, 
that  though  the  legislature  had  limited  the  time  of  bringing  the 
action  to  three  months  *'  next  after  the  matter  or  thing  done  ", 
yet  the  subsequent  detention  was  to  be  considered  as  part  of  the 

(a)  -93  Geo.  3.  c,  70.  #.  30. 

same 
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same  act  as  the  seizure.     So  an  imprisonment  and  detaining  in      1791* 
prison  are  considered  as  constituting  the  8ame  act.    1  Salk,  420.     ^~^ 
Covenify  v.  Apsley^  Comb.  26.     Aldridge  v.  Duke.      By  stat.  24      againu 
Geo,  2.  €.  44.  s.  8.  it  is  provided,  that  no  action  shall  be  brought       **"*" 
against  any  justice  of  the  peace  for  any  thing  done  in  the  exe- 
cution  of  his   office,  unless  commenced  within  six  calendar 
months  after  the  act  committed;  and  on  this  statute  it  is  holden, 
that  if  a  man  be  imprisoned  by  a  justice's  warrant  on  the  first 
day  of  Jimuoiy,  and  kept  in  prison  till  the  first  day  of  February^ 
be  will  be  in  time  if  he  brings  his  action  within  six  months 
after  the  first  of  February^  for  the  whole  imprisonment  is  one 
entire  trespass.  JB«fi,  N.  P.  24.  Pickersgillv,  Palmer.   Though 
the  goods  were  in  the  king's  warehouse,  yet  they  were  put     [  id  ] 
there  by  the  officer  who  seized  them,  and  the  possession  must 
be  construed  to  be  his.     If  the  Plaintiff  were  obliged  to  sue 
within  three  months  of  the  act  done,  he  could  not  recover  the 
special  damage  arising  from  the  vexation  of  the  suit  in  the  Ex- 
chequer, and  the  long  detention  of  the  goods. 

Chi  this  day,   Gouldj  J.,  declared,  that  after  due  considera- 
tion, the  Court  had  no  doubt  but  that  the  opinion  which  Lord 
Loughborough  held  at  the  trial  was  right,  viz.  that  the   time 
when  the  limitation  of  the  three  months  was  to  commence,  was 
to  be  reckoned  from  the  actual  seizure,  that  being  the  wrongful 
or  thing  done,  according  to  the  meaning  of  the  legislature. 

Rule  discharged. 
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CHETT  qui  tarn  against  Rachael  Cross.  ?'^*C*'?' 

-'  ^  Jan,  28tb. 

efendant  having^  been  arrested   and  holden  to  bail  If » married 

•  •  •        wonuB  be 

^nalties  to  the  amount  of  200^  incurred  by  insuring  faoMen  to 

the  last  Irish  lottery,  a  rule  was  granted  to  shew  J^^*^^ 

she  should  not  be  discharged  on  entering  a  common  curredbyin- 

se,  and  the  bail-bond  given  up  to  be  cancelled.     The  b^!^)°tbe* 

n  which  the  rule  was  moved  for,  were  two,    1.  That  Court  will 

it  to  hold  to  bail  was  insufficient,  because  it  stated  in  her  on  en- 

:tive  that  she    **  insured  or  caused  to  be  insured,  (iV*  Ac.  *^™*  * 

~»  \  /      J       common  ap- 

ke  was  a  married  woman  (c).  peanace^  if 

St  objection  the  Court  held  to  be  of  no  weight,  as  ^davit  of" 
At  the  allegation  was  sufficiently  positive:  but  on  the  her  cow- 

>  Md  to  bail  on  the  lottery  acts  is  sufficient,  if  it  sUte  that  the  Defendant  *'  iruwtd  ot 

■d.  Edwards  v.  Rourke,  bond  giren  by  a  married  woman,  see 

If  the  PlaindfTknowingly  De  GaiUon  v.  Vktcirc  Hard  VAigie^ 

rried  woman,  the  Court  1  B.  &  P.  8.  See  also  Burfieldy.  De 

fan  pay  the  costs  of  the  Pienne,   2  Bos.  &  Pol.  IN.  R.  380. 

ler  cuschai^ge.     WHson  v.  Luden  v.  Jutttce,  1  Bingb.  544.] 

lunL  307.    The  affidavit  (b)  Stat,  28  Geo.  5.  c.  47.  27  Geo. 

I  po«iti?e  terms  that  the  3.  c,  I, 

fried  woman,  Harvey  v.  (c)  This  appeared  from  her  own 

fc  A.  747.  SeeTidd'sPr.  affidavit;  but  it  also  appeared  that 

L  -  Under  what  circum-  her  husband  resided  at  mrmm^am^ 

\aaxt  will  set  aside  a  bail-  and  she  in  Londmi. 

c  2                                    second, 
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Pritchett 
against 
Cross. 

[18] 


second,  they  made  the  rule  absolute,  being  of  opinion  that  the 
coverture  of  the  Defendant  was  a  good  reason  to  discharge  her, 
notwithstanding  Rwini?igton,  Serjt.,  who  shewed  cause,  urged 
that  she  resided  apart  from  her  husband,  and  the  bad  conse- 
quences which  might  ensue  during  the  drawing  of  a  lottery, 
from  lessening  the  effect  of  the  statutes  against  the  pernicious 
practice  of  insuring. 

Rule  absolute ;  but 
Gould,  J.,  seemed  to  disapprove  of  the  summary  proceed- 
ing by  motion,  and  of  taking  the  fact  of  coverture  from  the 
Defendant's  affidavit.  He  mentioned  the  case  of  Mrs.  Baddeleyy 
(2  Black,  1O790  where  the  Court  were  not  satisfied  with  an 
affidavit,  but  put  her  to  plead  her  coverture,  and  he  said  he 
had  always  understood  that  such  was  the  course  both  in  the 
King's  Bench  and  in  this  Court. 


mfiQ^h.     Vernon,  Executor  of  Palmer,  against  Curtis  and 

Another. 

In  the  Exchequer  Chamber  in  Error. 
To  an  action  rpHIS  was  a  writ  of  error  on  a  iudcment  of  the  Court  of 

brought  by       JL         .  .  . 

arimple  King's  Bench  (a)  in  an  action  of  assumpsit  for  work  and 

contractcre-  labour  done,  for  goods  sold  and  delivered  to,  money  paid  to 

the  use  of,  and  money  had  and  received  by  the  testator.     Pleas. 

1.  Ne  unques  executor.  2.  Plene  advtinistravit.  3.  "  That  the 
nn  intesute,  cc  ggj^  John  Palmer  died  intestate,  to  wit,  at  London  aforesaid, 

^*  in  the  parish  and  ward  aforesaid,  and  that  he  the  said  William 

^*  Vernon  never  was  executor  of  the  last  will  and  testament  oF 


ditor, 
against  an 
executor  de 
son  tortoi 


de  $on  tort 
cannot 
plead,  that 
i^Urttetum 
brou^  but 
befbreplea 
jiieaded,  he 
delivered 
over  the  ef- 
fects to  the 
rightful  ad- 
ministrator,   «  Lord  17899  administration  of  all  and  singular  the  goods  and 

factwo  a3-     "  chattels  which  were  of  the  said  John  Palmer  deceased,  who 
ministraHon  ct  ^^jgj  intestate,  by  the  Riirht  Reverend  Father  in  God  John^ 

was  grarUed  ^    y  e>  ^ 

liU  after  the  action  was  brought ;  nor  can  he  plead  a  retainer  for  his  own  debt  of  a  superior  degree,  witt» 
the  assent  of  the  rightful  administrator. 


*'  the  said  John^  nor  ever  had  or  possessed  any  goods  or  chattels 
"  which  were  of  the  said  «7t;An,  save  o^  executor  of  his  a-jan  wrongs 
^^  and  that  after  the  death  of  the  said  John,  and  before  this 
"  same  Saturday   {b)    next  after  one  month  from  the  day  of" 
"  Easter,  to  wit,  on  the  l^th  day  of  Mat/,  in  the  year  of  our 


(a)  See  3  Terra  Rep.  B.  R.  587. 

[b)  The  day  on  which  the  pica  was 


filed,  and  to  which  day  there  was  im^' 
parlance* 

«bjr 
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^  by  divine  Providence,  Archbishop  of  Canierbwy^  Primate  of     179^» 
**  all  England^  and  Metropolitan,  to  whom  the  granting  of  that     vwiKwf 
^  administration  of  right  belonged,  was  in  due  form  of  law      agamm 
*^  committed  to  Susannah  Palmer^  widow,  and  relict  of  the  said     iq  s^. 
**  ^okn  Pabner^  to  wit,  at  London  aforesaid,  in  theparish  and  ward 
'^  aforesaid,  and  the  said  Susannah  being  so  constituted  admini- 
'^  stratrix,  as  aforesaid,  he  the  said  William  Vernon  aderwards, 
^*  and  before  this  same  Saturday  next  after  one  month  from  the    [   1  ^  ] 
'^  day  of  Easier^  to  wit,  on  the  15th  day  of  May  in  the  year  last 
<^  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
<^  said,  ddivered  and  paid  every  and  caused  to  be  delivered  and  paid 
^  oeer,  to  her  the  said  Susannah  as  administratrix  aforesaid^  all 
*^  and  singular  the  goods  and  chattels^  which  were  of  the  said  John, 
^^  which  had  ever  come  to  the  hands  of  him  the  said  William  Ver« 
^  non,  and  the  said  William  Vernon  says,  that  he  hath  not,  nor 
^^  on  the  day  of  exhibiting  the  bill  of  them  the  said  Timothy 
^^  and  William  Curtis^  had,  nor  at  any  other  time  since,  hath 
^  had  any  goods  or  chattels  of  the  said  John  at  the  time  of  his 
^^  death,  except  the  said  goods  and  chattels  so  delivered  and 
^  paid  over  to  the  said  Susannah  as  administratrix  as  aforesaid, 
*'  and  this  he  is  ready  to  verify,  wherefore  he  prays  judgment 
if  the  said  Timothy  bxiA  William  Curtis  ought  further  to  main* 
tain  their  aforesaid  action  thereof  against  him,  &c.   And  the 
said  William  produces  here  in  court  the  letters  of  adminis- 
^  tration  of  the  said  archbishop,  so  by  him  granted  as  afore- 
^  said,  which  testify  the  granting  thereof  in  form  aforesaid,  the 
^  date  whereof  is  the  same  day  and  year  in  that  behalf  afore- 
*•  said.  And  for  further  plea  in  this  behalf,  by  like  leave  of  the 
*'  Court  here  for  that  purpose  first  had  and  obtained,  according 
^^  to  the  form  of  the  statute  in  such  case  made  and  provided, 
*'  jhe  said  William  Vernon  says,  that  the  said  Timothy  and  Wil~ 
^*  Ham  Curtis  ought  not  further  to  maintain  their  aforesaid  ac- 
^'  tion  thereof  against  him,  &c.  because  he  says,  that  the  said 
^*  John  Palmer  died  intestate,  to  wit,  at  London  aforesaid,  in  the 
^*  parish  and  ward  aforesaid,  and  that  he  the  said  William  Ver- 
^^  non  never  was  executor  of  the  last  will  and  testament  of  the  said 
John^  nor  ever  had  or  possessed  any  goods  or  chattels  which 
^*  were  of  the  said  John,  save  as  executor  of  his  own  wrong,  and 
^^  that  after  the  death  of  the  said  John,  and  before  tliis  same 
^^  Saturday  next  after  one  month  from  the  day  of  Easter,  to  wit, 
•*  on  the  1 4th  day  of  May^  in  the  year  of  our  Lord  1 789,  admi- 

"  nistration 


(( 
<( 
^ 
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1799*     ^^  nistration  of  all  and  singular  the  goods,  chattels  and  credits^ 
,^  "  which  were  of  the  said  John  Palmer  deceased,  who  died  in- 

9gainat      ^^  testatc,  was  by  the  right  reverend  &ther  in  God  John  by  di- 
ia  Eiff^.    "  ^^^^  Providence  Archbishop  of  Canterbury^  Primate  of  all 
<^  England^  and  Metropolitan,  to  whom  the  granting  of  that 
*<  administration  of  right  belonged,  in  due  form  of  law  com- 
<^  mitted  to  Susannah  Palmer  widow  and  relict  of  the  said  John 
^*  Palmer^  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
[  20  ]    '^  aforesaid ;  and  the  said  William  Vernon  further  says,  that  he 
<<  the  said  William  Vernon  in  the  life-time  of  the  said  John 
"  Palmer^  to  wit,  in  the  Term  of  Saint  Hilary^  in  the  twenty- 
<'  seventh  year  of  the  reign  of  our  lord  the  now  king,  before 
*<  the  king  himself,  at  Westminster^  impleaded  the  said  John 
"  Palmer  in  a  plea  of  debt  for  SOOOL  upon  a  certain  writing 
*^  obligatory  of  the  said  John  Palmer,   sealed  with  his   seal, 
**  whereby  he  acknowledged  himself   to  be  held  and  firmly 
<^  bound  to  the  said  William  Vernon  in  the  said  sum  of  SOOO/. 
^^  to  be  paid  to  the  said  William  Vernon,  when  he  the  said  John 
<^  should  be  thereunto  requested,  in  which  said  plea  it  was  in 
<^  such  manner  proceeded  that  afterwards,  to  wit,  in  that  very 
<^  same  Hilary  Term,  in  the  twenty-seventh  year  aforesaid,  the 
"  said  William  by  the  consideration  and  judgment  of  the  said 
<^  court,  recovered  against  the  said  John  Palmer  in  that  plea, 
'^  the  said  8000/.  and  also  sixty-three  shillings  for  his  damages, 
<^  which  he  had  sustained,  as  well  by  the  occasion  of  the  de- 
<^  taining  of  the  said  debt,  as  for  his  costs  and  charges  by  him 
<^  about  his  suit  in  that  behalf  expended,  as  by  the  record  and 
<*  proceedings  thereof,  remaining  in  the  court  of  our  said  lord 
"  the  now  king,  before  the  king  himself,  at  Westminster,  more 
<*  fully  and  at  large  appears;  which  said  judgment  still  remains 
<^  in  full  force,  strength  and  effect,  no  ways  vacated,  set  aside, 
'<  paid  off,  annulled,  satisfied  or  discharged ;  and  the  said  Wilr^ 
"  Ham  Vernon  further  says,  that  no  goods  or  chattels  whick 
**  were  of  the  said  John  Palmer,  at  the  time  of  his  death,  have- 
**  ever  come  to  his  hands  except  goods  and  chattels  to  the  value  of^ 
"  794/.  135.  9f/./  which  are  not  sufficient  to  satisfy  and  pay  the^ 
said  debt  and  damages,  and  which  are  charged,  bound  and  liable^ 
to  the  payment  and  satisfaction  thei-eqf,  and  which  he  retains  to^ 
"  wards  the  payment  and  satisfaction  thereof,  and  to  which  thesaiJ^ 
"  Susannah  after  the  granting  of  the  said  administration,  and  be-^ 
*^fore  the  same  Saturday  next  after  one  month  from  the  day  o/' 

**  Easterf 
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*•  Easter,  to  mt,  on  the  15th  dayqfiJlvLy  1789,  at  London  afore'      1792. 
"  saidy  in  the  parish  and  ward  aforesaid^  duly  assented,"  &c.  VEiiNoir 

On  the  two  first  pleas  issues  were  joined,  and  to  each  of  the     asainu 
two  last  there  was  a  general  demurrer.  in  itnox. 

The  Court  of  King's  Bench  having  given  judgment  for  the 
Plaintiffs  (3  Term  Rep.  B.  R.  58709  &  writ  of  error  was  brought 
and  the  assignment  of  errors  was 

^^  That  in  the  record  and  proceedings  aforesaid,  as  also  in 
the  rendering  of  the  judgment  aforesaid,  there  is  manifest 
error  in  this,  because  by  the  record  aforesaid  it  appears  that 
the  judgment  aforesaid  was  given  for  the  said  Timothf  and  [  21  ] 
**  William  Curtis  against  him  the  said  WiUiam  Vernon^  when  by 
^  the  law  of  the  land  that  judgment  ought  to  have  been  given 
<^  for  the  said  William  Vernon  against  the  said  Timothy  and 
^<  William  Curtis.  There  is  also  error  in  this,  that  it  appears 
'*  by  the  record  aforesaid  that  judgment  was  given  for  the  said 
^^  Timothy  and  William  Curtis  against  the  said  William  Veimon^ 
^^  upon  demurrer  to  the  third  pl^a  of  the  said  William  Veimon 
to  the  declaration  of  the  said  Timothy  aand  William  Curtis^ 
whereas  that  judgment  ought  to  have  been  given  for  the  said 
^<  William  Vernon  against  the  said  Timothy  and  WiUiam  Curtis j 
f<  because  the  said  plea  and  the  matters  therein  contained  are 
«  sufficient  in  law  to  bar  and  preclude  the  said  Timothy  and 
'*  William  Curtis  from  further  maintaining  their  aforesaid  ac- 
^  tion  against  the  said  William  Vernon^  the  said  several  matters 
•*  therein  alleged  having  occurred  previous  to  the  time  of  such 
^^  plea  being  pleaded^  as  appears  by  the  record  of  such  plea ;  and 
^^  such  plea  being  pleaded  in  bar  of  further  maintaining  such 
"  action,  therefore  in  that  there  is  manifest  error.  There  is 
^  also  error  in  this,  that  it  appears  by  the  record  aforesaid,  that 
"judgment  was  given  for  the  said  Timothy  and  William  Curtis 
*^  against  him  the  said  William  Vernon  upon  demurrer  to  the 
**  fourth  plea  of  the  said  WiUiam  Vernon  to  the  declaration  of 
"  the  said  Timothy  isluA  William  Curtis^  whereas  that  judgment, 
"  by  the  law  of  the  land,  ought  to  have  been  given  for  the  said  . 
"  WiUiam  Vernon  against  the  said  Timothy  tiXi(iL  William^  because 
^  the  said  plea  and  the  matters  therein  contained  are  sufficient 
"  in  law  to  bar  and  preclude  the  said  Timothy  and  William 
**  Curtis  from  further  maintaining  their  said  action  against  the 
"  sud  William  Vernon^  the  several  matters  therein  alleged  hav^ 
"  ing  occurred  previous  to  the  time  of  such  plea  being  pleaded^ 

«a3 
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1792.     *^  AS  appears  by  the  record  of  such  plea,  and  snch  plea  heitig 

"pleaded  in  bar  of  further  maintaining  such  action;   there- 

against      "  fore  in  that  there  is  manifest  error.     There  is  ertof  also  in 
'm^EnoT     "  ^^"»  ^^^^  judgment  was  given  upon  the  said  third  plea  for 
^<  the  said  Timothy  and  William  Curtis  against  the  said  William. 
•*  Vernon  as  executor  of  his  own  wrongs  although  it  appears  that 
/  "  before  such  plea  pleaded  he  delivered  ooer  all  the  assets  of  John 

"  Palmer  nxhich  had  ever  come  to  his  hands^  to  the  right/id  admi' 
<^  nistratrix  of  the  said  John  Palmer^  and  that  as  soon  as  ad- 
<^  ministration  was  granted  to  her;  therefore  in  that  there  is 
<*  manifest  error.     There  is  also  error  in  this,  that  judgment 
<*  was  given  upon  the  said  fourth  plea  for  the  said  Timothy  and 
[  22  ]   **  William  Curtis  against  the  said  William  Vernon^  as  executor 
"  of  his  own  wrongs  to  recover  a  simple  contract  debt  of  the  said 
"  John  Palmer,  although  it  appears  that  the  right/id  administra" 
"  /rt>^  John  Palmer  Aa(/  before  plea pleaded^and  as  soon  as  ad^ 
**  ministration  was  granted  to  her,  assented  to  the  said  William 
•*  Vernon's  retaining  assets  in  respect  whereof  the  action  was 
"  brought,  towards  satisfaction  of  a  debt  of  a  superior  nature,  to 
**  wit,  a  debt  on  a  judgment  recovered  in  his  Majestj/s  Court  of 
^}  Kin^s  Bench,  by  the  said  William  Vernon  against  the  said 
*^  John  Palmer,  and  although  by  the  law  of  the  land  a  rightful 
*^  administratrix  is  boufid  to  apply  the  assets  of  an  intestate  in 
*^  discharge  of  debts  of  a  superior  nature  before  debts  of  an  in^ 
^^ferior  nature ^  therefore  in  that  there  is  manifest  error,"  &c. 

This  was  twice  argued  in  the  Exchequer  Chamber,  the  first 
time  in  Easter  Term  last  by  Wood  for  the  Plaintiff  in  error, 
and  Bowa-  for  the  Defendants ;  the  second  in  Trinity  Term,  by 
Gibbs  for  the  Plaintiff,  and  Bower  for  the  Defendants.  The 
substance  of  the  arguments  on  behalf  of  the  Plaintiff  in  error 
was  as  follo¥{s : — 

At  the  death  of  the  testator,  the  Plaintiff  in  error  being  a 
judgment  creditor,  but  not  intitled  to  administration,  possesses 
himself  of  part  of  the  effects,  and  the  Defendants  being  simple 
contract  creditors,  bring  their  action  against  him  as  executor  de 
son  tort,  before  any  administration  is  taken  out*  On  this  state 
of  the  case  it  is  obvious  that  if  the  Defendants  prevail  they  will 
gain  an  unlawful  advantage,  but  if  they  do  not,  the  Plaintiff 
will  have  no  advantage  to  which  the  law  does  not  entitle  him  ; 
it  being  perfectly  clear  that  a  creditor  by  judgment  has  a  legal 
right  to  the  payment  of  his  debt,  in  preference  to  a  creditor  by 

simple 
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Bi&iple  contract.     Although  it  seems  to  be  taken  for  granted,      179£. 

that  an  executor  de  son  tort  cannot  retain  for  his  own  debt,  yet 

there  is  no  express  authority  for  this,  except  a  position  in  2     amxtntt 
Bac.  Abr.  S90.  which  is  not  supported  by  the  cases  to  which  it    .  g  "* 
refers.     The  principal  authority  on  which  that  position  seems 
to  be  founded,  is  CouUet^s  case^  5  Co.  30  a.  but  that  case  is  toot 
applicable  t^  the  present.    There  the  Court  held,  <<  that  an 
^  executor  of  his  own  wrong  should  not  retain,  for  from  thence 
^  would  ensue  great  inconvenience  and  confusion,  for  every 
^  creditor  (and  chiefly  when  the  goods  of  the  deceased  are  not 
<<  sufficient  to  satisfy  all  the  creditors)  would  contend  to  make 
<<  himself  executor  of  his  own  wrong,  to  the  intent  to  satisfy 
'^  himself  by  retainer,  by  which  others  would  be  barred.    And 
**  it  is  not  reasonable  that  one  should  take  advantage  of  his 
<<  own  wrong ;  and  if  the  law  should  give  him  such  power,  the    Z  23  2 
**  law  would  be  the  cause  and  occasion  of  wrong,  and  of  the 
^  wrongful  taking  of  the  goods  of  the  deceased,"  &c.     But  in 
that  case  there  was  no  question  made  as  to  the  priority  of  debts: 
and  though  it  may  be  proper  that  an  executor  of  his  own  wrong 
shall  not  take  advantage  of  that  wrong,  and  give  himself  a  pre- 
ference which  the  law  would  not  give  him,  yet  it  does  not  fol- 
low, that  the  Court  ought  to  take  away  from  him  the  preference 
whieh  the  law  gives  to  creditors  of  a  superior  over  those  of  an 
inferior  degree.     As  an  executor  is  bound  to  satisfy  judgment 
before  simple  contract  debts,  why  should  he  not  retain  his  own 
judgment  debt,  in  preference  to  a  debt  by  simple  contract? 
But  in  fact  it  appears  from  examining  the  Roll,  that  no  judg- 
ment was  given  in  Coulter^ s  case  (which  is  misreported   Cro. 
Eliz.  630.),  but  that  a  discontinuance  was  entered.     There  is 
therefore  no  decided  authority  to  shew  that  an  executor  de 
son  tort  cannot  retain  for  his  own  debt  of  a  superior  nature, 
against  a  creditor  by  simple  contract.     In  12  Mod.  471*   Lord 
Holt  says,  ^^  an  executor  de  son  to7i,  who  is  but  an  executor  de 
^Jacto,  if  he  does  lawful  acts  with  the  goods,  as  paying  of 
**  debts  in  their  degrees,  it  shall  alter  the  property  against  the 
^lawful  executor;    as  if   he  pay  just  and  honest  debts,  the 
**  rightful  executor  shall  not  avoid  that  payment;   and  yet  it  is 
**  an  'act  done  by  one  that  has  no  right.     It  is  true  he  is  not 
^quit  against  the  rightful  executor,   but  he  shall  maintain 
^^  trover  against  him  ;  but  what  shall  be  recover  in  damages  ? 
^*  Only  for  so  much  as  he  has  misapplied ;  and  all  that  he  has 

«  well 
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179^-  ^'  well  applied  shall  be  abated  in  damages."  And  afterwards^ 
y^j^^jj  "  if  an  executor  de  son  tort  gets  300/.  of  the  testator's  goodsy 
agqinst  «  and  pays  it  duly  to  a  just  creditor,  there  the  lawful  executor, 
in  Error.  *^  ^°  ^Y  Opinion,  shall  not  even  maintain  trover  against  the 
<<  wrongful  executor,  because  it  is  a  good  payment,  and  no  pre^ 
^^judice  to  the  executor**  Here  the  Plaintiff  in  error  has  done 
no  more  than  paying  a  debt,  in  its  due  course,  aa4  according 
to  its  degree,  and  therefore  ought  not  to  suffer  because  he  has 
paid  it  to  himself.  This  alone  affords  sufficient  ground  for  a 
determination  in  his  favour.  But  the  third  plea  states  that  be- 
fore plea  pleaded  he  delivered  over  the  effects  to  the  lawful 
executor.  If  this  had  been  done  before  action  brought,  it 
would  clearly  have  been  a  good  defence.  1  Mod.  213.  But  the 
Plaintiff  has  not  been  guilty  of  any  laches :  no  administration 
was  granted  till  after  action  brought,  and  immediately  upon  its 
being  granted  he  delivered  over  the  effects  to  the  rightful  ad** 
[  24  ]  ministratrix.  It  would  be  therefore  highly  unreasonable  that 
be  should  be  deprived  of  the  benefit  of  this  defence,  when  be- 
fore action  brought  there  was  no  person  legally  entitled  to  re- 
ceive the  effects,  to  whom  he  could  have  delivered  them.  Tlie 
delay  in  granting  administration,  which  he  could  not  expedite, 
ought  not  to  work  so  great  injustice.  The  opinion  of  Lord 
Holt,  Salk.  5 13.  (a),  <Uhat  i(  H.  get  the  goods  of  an  intestate 
^^  into  his  hands,  and  administration  be  granted  afterwards,  yet 
^'  he  remains  chargeable  as  a  wrongful  executor,  unl'ess  he  deli* 
**  ver  the  goods  over  to  the  administrator  before  the  action  is 
*^  brought 9**  can  only  be  fairly  understood  as  decisive,  where 
such  delivery  over  is  possible^  that  is,  where  administration  is 
granted  before  the  action  is  brought. 

An  executor  de  son  tort  cannot  be  liable  both  to  the  rightful 
•  administrator  and  a  creditor.  Now  supposing  the  rightful  ad- 
ministratrix in  this  case  had  brought  an  action  of  trover,  the 
Plaintiff  in  error  could  not  have  pleaded  to  that  action,  that  a 
creditor  had  brought  another  action  against  him,  and  that  he 
was  liable  to  that  creditor;  but  as  he  is  not  liable  to  both,  iT 
such  a  plea  would  not  be  an  answer  to  the  action  of  the  admi- 
nistratrix, the  consequence  is,  that  the  plea  in  the  present  in- 
stance is  an  answer  to  the  action  of  the  creditor.  It  is  plain 
from  1  Sid.  76.  2  Show.  373.  jFr^m.  265.  2  Ventr.  180.  2  Stra. 

(a)  Which  was  relied  upon  by  the  Court  of  B.  R,  as  decisive,  3  Term  Rep- 
B.  R.  590. 

1106. 
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1106.  Jndr.  333.  that  if  after  action  brought,  and  before  plea  179^* 
pleaded^  an  executor  de  son  tort  take  out  administration,  the  ^^j[^ 
tort  is  purged,  and  he  may  plead  a  retainer  for  his  own  debt,  oiomst 
though  the  writ  is  not  abated  by  taking  out  administration,  inlif^. 
If  it  be  objected  that  the  Defendant's  own  act  cannot  give  him 
a  defence  after  the  action  brought,  it  may  be  answered,  that  the 
grant  of  letters  of  administration  is  not  the  act  of  the  Defendant, 
and  the  delivery  over  by  him  is  merely  the  discharge  of  a  duty. 
But  it  is  not  true,  in  point  of  fact,  that  a  party  cannot  have, 
by  his  own  act,  a  defence  after  action  brought.  The  contrary 
seems  to  appear  fix>m  SuUivan  v.  Montague^  DougU  106.  (a).  If 
the  defence  in  the  third  plea  be  over-ruled,  the  consequence 
might  be,  the  setting  aside  the  whole  course  of  distribution  and 
an  injury  to  all  the  specialty  creditors;  for  it  would  go  to  apply 
all  the  assets  in  the  hands  of  tlie  wrongful  executor  to  the  pay- 
ment  of  a  debt  of  an  inferior  degree,  as  he  could  not  be  liable 
to  pay  to  the  rightful  administrator,  and  also  to  a  specialty  cre- 
ditor. With  respect  to  the  fourth  plea,  it  is  sufficiently  clear  [  25  ] 
finran  the  authorities  already  cited,  that  if  administration  bad 
been  granted  to  the  executor  de  son  tarty  he  might  have  retained 
for  his  own  debt,  especially  as  it  was  a  debt  by  judgment;  he 
might  also  have  defended  himself  from  the  action  of  the  simple 
contract  creditor,  by  other  specialty  debts  due  to  third  persons; 
then  there  is  no  good  reason  why  he  should  not  have  the  same 
right  to  retain,  since  the  legal  administratrix  has  assented  to  the 
retainer,  which,  in  substance  and  effect,  is  no  more  than  if  be 
had  paid  over  the  money  to  the  administratrix,  and  she  had  im- 
mediately repaid  him  the  amount  of  his  debt* 

On  the  part  of  the  Defendants  in  error,  it  was  insisted  upon, 
that  an  executor  de  son  tort  could  derive  no  advantage  from  the 
wrongful  character  which  he  had  thought  proper  to  assume; 
that  Coulief^s  case  was  a  sufficient  authority  as  to  that  points 
and  fully  supported  the  position  laid  down  in  Bacori^  Abridge- 
meni ;  that  in  Coulter*^  case  also  the  Defendant  was  a  creditor 
by  bcmd  in  the  nature  of  a  statute  staple,  and  thei*efore  his  debt 
was  of  a  higher  degree  [b)  than  that  of  the  Plaintiff,  who  sued 
only  on  a  common  bond,  and  yet  the  Defendant  was  not  per- 
mitted to  retain.  The  only  ground  open  to  argument  is  that 
which  arises  from  the  delivery  over  of  the  effects  to  the  rightful 
adnunistratrix,  and  her  assent  to  the  retainer.     It  is  true  that 

(a)  Last  Svo*  edit.  {h)  Stat  f 3  Hen.  8.  c.  6. 

an 
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his  previous  acts,  and  gives  him  a  right  to  retain ;  but  that 

ag(anst      arises  merely  ex  necessitate^  from  the  same  necessity  which  gives 
to  Error,    ^^®  general  right  to  executors  to  retain  for  their  own  debts, 
namely,  to  avoid  the  absurdity  and  inconvenience  of  a  man's 
bringing  an  action  against  himself.     And  delivery  over  of  the 
effects,  after  acUon  brought,  cannot  defeat  the  action  which 
was  welt  brought,  nor  abate  the  writ*     If  the  effects  had  been 
delivered  over  before  action  brought,  it  would  have  been  good, 
because  it  would  support  the  plea  of  ptene  administravit.  Salk. 
3 IS.     But  the  plea  of  plene  administravit  must  be  of  an  ad- 
ministration before  action  brought  (a) :  no  subsequent  payment 
can  entitle  an  executor  to  the  benefit  of  that  plea.     No  person 
can  have  a  plea  j>f<i5  darrein  continuance  by  his  own  act ;  it  must 
[  26  ]     be  either  the  act  of  law  or  of  the  Plaintiff  that  can  intitle  him 
to  it     Nor  can  he  by  his  own  mere  act,  done  after  action 
brought,  give  himself  a  plea  in  bar  of  the  action.    Thus  in 
Bradbury  v.  Reynel,  Cro.  Eliz.  565  (b),  the  Court  held  that  the 
Defendant,  having  once  made  himself  chargeable  to  the  Plain- 
tiff's  action,  as  executor  de  son  tort^  could  not  afterwards  dis- 
charge himself  by  matter  ex  post  facto.     The  same  principle  is 
recognized  in  Padget  v.  Priest^  2  Term  Rep.  B.  R.  97.     With 
respect    to    bankruptcy,   release,    &c.    subsequent   to    action 
brought,  from  which  the  party  may  derive  a  plea,  in  those 
instances  it  is  the  operation  of  law,  and  not  the  mere  act  of  the 
Defendant,  which  makes  the  benefit  personal  to  himself.  As  to 
the  argument  drawn  from  the  assent  of  the  rightful  adminis- 
tratrix, it  cannot  be  law  that  such  assent  should  give  validity 
to  the  right  of  retainer  claimed  by  the  Defendant,  so  as  to  bar 
the  Plaintiff's  action,  which  was  well  founded  when  brought : 
and  besides,  such  a  defence,  if  admitted,  would  be  often  used 
as  a  colour  for  the  purposes  of  fraud  and  collusion. 

On  this  day,  after  consideration.  Lord  Loughborough  declared 

(a)  In  Evans  v.  Prosscr,  3  Term  point.     [Vide  Le  Brett  v.  PapUlon^ 

Rep.  B.  R.  186.  it  was  holden  ^^  that  4  East,  502.    Lee  v.  Levy,  4  B.  & 

a  plea  of  set-off,  that  the  Plaintiff  was  C.  593J 

indebted  to  the  Defendant  at  the  time  (fi)  But  qiuere   whether   what  is 

ofthe plea  pleaded,  was  hsid;  but  that  stated  in  Bradbury  v.  Reynel  were 

it  ought  to  have  stated,  that  he  was  true,  viz.  that  the  Court  held,  that  if 

indebted  at  the  commencement  of  the  administration  had  been  committed 

acUon  ;'*  in  contradiction  to  Reynolds  to  the  Defendant,  it  would  not  have 

V.  Beerlingy  Mic.  25  Geo.  3.  B.  R.,  purged  the  first  tort?  [See  the  cases 

which  case  Buller,  J.,  said,  he  found  collected  in  3  T.  R.  589.    See  also 

could  not  be  supported  as  to  that  Picardv.  Brown,  6T.  R.  551.] 

the 
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the  unanimoas  opinion  of  the  Court,  that  whatever  hardship 
or  inconvenience  there  might  be  in  the  decision,  yet  as  the  law 
was  settled,  the  Court  ought  not  to  overturn  it.  That  on  both 
tl)e  points  rested  upon  in  the  argument,  the  law  was  established 
by  a  series  of  authorities  from  Coulter's  case  to  that  in  Salk» 
313.  that  an  executor  de  son  tort  could  not  retain  for  his  own 
debt,  though  of  a  superior  nature,  nor  could  he  avail  himself  of 
a  delivery  over  of  the  effects  to  the  rightful  administrator,  afier 
action  brought,  nor  of  the  assent  of  the  administrator  to  his 
retainer,  so  as  to  defeat  the  action  of  the  creditor. 

Judgment  affirmed  (a). 


20 


17»8. 

VwaMOYi 

CUETU 

in  Error. 


(a)  At  the  close  of  the  first  argu* 
ment,  a  douht  was  suggested  by  Mr. 
Justice  GuMj  whether  the  Stat.  43 
EUz.  c  8.  s.  2.  had  not  given  an  exe- 
cutor de  son  tort  a  general  right  to 
retain  for  his  own  debt,  and  the 
counsel  fi>r  the  Defendants  in  error 
were  desired  to  advert  to  that  statute, 
preFioni  to  the  second  argument. 


Afterwards  Bower  said,  that,  ac- 
cording to  the  desure  of  the  Court, 
he  had  looked  into  the  statute,  but 
that  it  appeared  to  him  cleariy  to  re- 
late only  to  the  case  of  fraudulent 
administrations,  which  it  was  design- 
ed to  prevent.  To  which  opimon 
the  Court  seemed  to  assent. 
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ARGUED  AND  DETERMINED  179«. 


IN  THE 


Court  of  COMMON  PLEAS, 


IN 


Easter  Term, 


In  the  Tlurty-sccond  Year  of  the  Reign  of  George  III. 


Field  qui  tarn  against  Carron.  r«iik?jt%, 

Ajnil  25tb. 

ADAIB^  Seijt.,  moved  for  a  rule  to  shew  cause,  why  the  The  Court 
proceedings  in  this  action  (which  was  against  the  keeper  of  ^if,  °^J*" 
a  lottery-office  for  the  penalties  incurred  by  insuring  tickets  (c),  Plaintiff  in  a 
should  not  be  staid,  till  the  Plaintiff  give  security  for  costs,  on  Swi  to^re 
an  affidavit  of  his  insolvency  and  extreme  indigence.     But  the  security  for 
Court  said,  they  had  already  gone  as  far  as  they  could  in  actions  though  it 
of  this  kind,  by  preventing  the  issue  money  from  being  paid  to  JJ^Sviuhat 
the  Plain  ti£^  and  ordering  it  to  be  placed  in  the  hands  of  the  heisinsoi- 
prothe^otary  {d) :  that  to  require  a  security  for  costs  would  be  ]lJSi  a  cm^ 
directly  contradicting  the  acts  of  parliament,  which  gave  the  ^^l^t^^ 
penalties  to  whoever  would  sue  for  them,  without  imposing  any  Defendant 

«cb  condition.  ^Z^^^ 

Rule  refused.       court  that 

the  isf  ue- 
money  should  be  paid  into  the  hands  of  the  prothonotaiy  (&). 

ija)  [Accord.  Bull.  N.  P.  196.]  {d)  This  is  the  course  in  qui  tarn 

C^)  [As  to  payment  of  the  issue-mo-  actions  if  the  Defendant  apply  for  it 

^7,  tilde  anUj  vol.  i.  p.  254,  note  (a).]  by  motion.    The  same  practice  also 

(c)  Stat.  22  Geo,  3.  c.  47,  and  27  prevails  in  B.R.  3  Term  Rep.  B.  R. 

"^     .3.  c  1.  137. 

Shrubs 
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jifo^ith  Shrubb  against  Barrett  and  Another. 

If  there  be     TN  this  action  of  assumpsit  for  goods  sold  and  delivered,  one 
ante  in  an  '        ^^  ^he  Defendants  suffered  judgment  to  go  by  default,  and 
*<^*^<^       the  other  gained  a  verdict;  but  the  judge  did  not  certify  that 
one  of  whom  there  was  reasonable  cause  for  making  him  a  Defendant,  ac- 
m(^4"dll  cording  to  stat.  S  ^  9  W.  3.  c.  li.  s.  I  {a).     The  prothonotary 
fiuilt,  and      having  allowed  costs  to  him  who  obtained  the  verdict,  a  rule 
tains  a  ver-    ^^  granted  to  shew  cause  why  the  taxation  should  not  be  re- 
*^  ^*J*<^  viewed.     Watson^  Serjt,  who  moved  for  the  rule,  contended 
▼eidict  is      that  before  the  passing  the  statute  8  4*  9  W.  3.  c.  1 1.  if  there 
locoiSfc*^    were  two  Defendants,  and  one  suffered  judgment  by  default, 
and  the  other  had  a  verdict,  he  was  not  intitled  to  costs,  the 
courts  holding  that  the  former  statutes  (b)  which  gave  costs  to 
Defendants,  related  only  to  cases  in  which  all  the  Defendants 
X    had  a  verdict.     This  being  found  inconvenient,  the  stat.  8  4*  9 
W.  3.  c.  11.  gave  costs  where  one  of  the  Defendants  was  ac- 
quitted, unless  the  judge  should  certify.     But  that  statute  men- 
tions only  trespass,  assault,  false  imprisonment  and  ejectment, 
and  has  been  construed  so  strictly  as  not  to  extend  to  trespass 
.    on  the  case,  2  Stra.  1005.  to  trover  Barties  139  {c\  to  replevin, 
3  Burr.  J  284,  nor  to  an  information,  Salk.   194.     The  same 
construction  therefore  ought  to  prevail  in  the  present  action, 
which  being  assumpsit^  is  clearly  an  action  on  the  case. 

Le  Blancj  Serjt.,  in  shewing  cause,  urged  that  all  the  cases 
cited  on  the  other  side,  were  of  actions  founded  on  tortSf  be- 
tween which  and  those  on  contracts  of  this  kind  there  was  this 
material  difference,  vi«.  that  torts  were  joint  and  several,  so 
that  one  Defendant  might  be  acquitted,  and  the  other  found 
guilty ;  but  that  contracts  being  joint,  where  there  were  two 
Defendants  in  an  action  on  a  contract,  one  could  not  have  a 
verdict,  without  a  demonstration  that  there  was  no  cause  of  a 
joint  action  against  both.  It  was  immaterial,  therefore,  that  in 
the  present  case  judgment  went  by  default  against  one  De- 
fendant, since  the  other  obtained  a  verdict.  1  Lev.  63, 1  Siderf. 
76,  1  Keb.  284,  are  authorities  to  this  point  in  an  action  of 
covenant,  and  Pract.  Reg.  C.  P.  102,  in  an  action  o{  assumpsit. 
The  Court  were  very  clearly  of  this  opinion,  and  therefore 

Discharged  the  rule. 

(a)  Which  indeed  would  have  been  (b)  23  Hen.  8.  c.  15.  4  Jac  1.  c.3. 

rather  singular^  if  it  had  been  required.         (c)  svo.  last  edit. 

LOVERIDGE, 


IK  THE  Thirty-second  Year  of  GEORGE  III.  S& 

1792. 


LoV£RiDOE»  One,  &c.  against  Flaistow.  FWtfoy, 

May  1 1th. 

^UNNINGTON^  Seijt,  shewed  cause  against  a  rule,  to  if  a  person 
dischai^  the  Defendant  out  of  the  custody  of  the  sheriff  ^1*"?*^ 
'  Middlesex f  on  the  following  circumstances.     The  capias  was  writ  is  re- 
tomable  in  three  weeks  of  Easier^  viz.  on  Sunday  April  the  offi^^^ 
Idi;  on  Monday,  April  the  dOth,  at  eight  o'clock  in  the  mom*  "o^  ]^y 
g^  the  Defendant  was  arrested,  and  detained  by  the  officer  (though  for 
I  ten  o'clock  on  that  morning,  at  which  time  the  Plaintiff  re-  ||j^ej*^5^ 
nrad  the  writ.    This  Runnington  contended  was  a  legal  de«  writ  be  con- 
iner,  though  the  arrest  was  void,  being  made  after  the  former  ^°     ^^^' 
cii  liad  expired  (£).     But  the  Court  were  of  a  different  opi- 
ODy  and  therefore  made  the 

Rule  absolute  for  the  Defendant's  discharge. 

[m)[AccoTd.Barl<nvv.HaU,iAmtr.  Faber^  2  B.  &  A.  743.  1  Chitty's 
U  Bhrek  ▼.  Prodger,  1  Bos.  Sc  Rep.  579.  S.  C.  and  see  the  notes 
].  N.  R.  185.  But  third  persons  there,  and  Tidd's  Pr.  217.  8th  Edit] 
i6  find  him  in  such  custody  have  a  (6)  Writs,  therefore,  which  are  re- 
iki to  consider  him  as  b^ng  law-  tumable  on  a  Sunday ^  must  be  ex^ 
Ibf  in  custody,  and  to  proceed  cuted,  at  latest,  on  the  Saturdinf  be- 
HHt  him  accordingly.    Barclay  v.  fore. 


L 


Welsh  against  Troyte.  Friday, 

MayWih, 

RULE  was  granted  to  shew  cause  why  all  the  proceedings  An  action 
in  this  action,  which  was  for  coals,  sold  and  delivered  to  brought^ 
le. amount  of  ll.9,s.  6d.  only,  should  not  be  set  aside,  on  the  ^  county 
mod  that  as  the  demand  was  for  a  sum  under  405.  the  action  b^ui  the 
ijg^  to  have  been  brought  in  the  county,  and  not  in  this  court.  ^«^***nt 
ttooie*  Sent,  shewed  for  cause,  that  the  Defendant  lived  in  the  cause  of 
kmuhirej  and  that  the  sale  and  delivery  of  the  coals  was  in  ^tMn  the^ 
msersetskire ;  that  the  action  therefore  could  not  be  brought  ^^^^\}'  ^' 
I  the  court  of  either  of  those  counties;  not  in  the  former,  be-  jurisdiction 
the  cause  of  action  arose  in  the  latter,  nor  in  the  latter,  •J^^o^'^ 
the  Defendant  lived  in  the  former :  for  it  was  a  rule  of  though  the 
Aat  no  suit  could  be  brought  in  a  county  court  unless  both  for  less  than 

405.  if  the 

mt  dinc^a/m  arise  in  one  county,  and  the  Defendant  live  in  another,  the  action  must  be  brought  in 
ooort  (a). 


(d)  [Accord.  TM  v.  Woodward^     Pul.  75.    Harwood  v.  lAfterf  5  Bos. 
T.E.175.    Bushy  Y.  Fearon^  S  T.      &Pul«617.] 
.fSS,    SmUk  Y.  G'Kcllyf  I  Bos.  & 

T0L»  n.  n  the 


so 
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agttinst 
Tkoyti* 


[30] 


the  Defendant  resided,  and  the  subject-matter  arose  within  its 
jurisdiction,  stat.  West.  1.  cap.  35.  2  Inst.  229,  2S0,  2S1. 

The  cause  having  stood  over,  on  this  day  Lawrence,  Seijt, 
who  moved  for  the  rule,  admitted  that  it  eould  not  be  sup- 
ported, the  following  authorities  being  against  it;  viz.  DaUon 
SAer.  412.  cap.  ]  10,  where  it  was  said  that  ^^  sherifis  in  their 
*'  county  courts  may  examine,  hear,  and  determine  certain 
**  smaller  personal  actions,  as  of  debts  due  upon  contracts,  &c. 
**  assumpsily&c.  happening,  made,  or  done,  within  their  county"; 
and  Herris  Pleader  493.  498.  where  in  proceedings  in  county 
courts,  the  cause  of  action  was  alleged  to  be  *^  within  the  juris- 
^«  diction  of  the  Court,"  &c. 

Rule  discharged. 


Saturday, 
Mojf  12th. 

The  Court 
will  not  iet 
aside  an  exe- 
cution issued 
on  a  judg- 
ment after 
notice  of  a 
writ  of  error, 
if  it  appear 
from  the  ad- 
mission of 
the  Defend- 
ant's attor- 
ney, that 
the  writ  of 
e^r  was 
broufljit 
merSyfor 
delay  (a). 


Mitchell  against  Wheeler. 

/L  RULE  was  obtained  by  Bond,  Seijt,  to  shew  cause  why 
an  execution  issued  on  the  judgment  in  this  case,  after 
notice  of  the  allowance  of  a  writ  of  error,  should  not  be  set  aside. 
£i?r^,  Seijt.,  shewed  cause  by  producing  an  affidavit  of  the  Plain- 
tiff's attorney  stating  the  proceedings,  and  an  admission  of  the 
Defendant's  attorney,  that  the  writ  of  error  was  merely  for 
delay,  and  to  drive  the  Plaintiff  into  terms.  This  the  Court 
held  to  be  sufficient  cause,  as  it  appeared  from  the  admission  of 
the  attorney  himself  and  therefore 

Discharged  the  rule  (i). 

Grexm 


(a)  [Accord.  Pfid  y.  Chamock,  3 
T.  R.  79.  Law  V.  Smith,  4  T.  R, 
436  (n).  So  if  the  attorney  admit 
it  in  effect,  though  not  in  terms,  MU* 
ier  V.  Coutins,  2  Bos.  &  Pul.  329. 
See  also  Spooner  ?.  Garland,  2  M.&  S. 
474.  Hawkins  y.  Snuggs,  2  M.  &  S. 
476.  JSicke  v.  Soweri^,  1  B.  &  C. 
287.  But  where  it  did  not  appear  but 
that  the  declaration  of  the  Defend- 
ant that  he  would  delay  the  Plain- 
tiff was  made  before  any  action  pend- 
ing, the  Court  refused  leave  to  take 
out  execution  after  error  brought. 
Barkett  v.  Barnard,  4  M.  &.  S.  331. 
And  in  Rawlins  v.  Perry,  1  Bos.  8c 
Pul.  N.  R.  307,  the  Cfourt  would 
not  allow  the  Plaintiff  to  take  out 
execution  pending  a  writ  of  error, 
merely  because  the  Defendant's  at- 


torney had  declared  that  the  debt 
would  be  settled,  and  that  time  was 
all  the  Defendant  wanted.  So  the 
Court  set  aside  an  execution  issued, 
pending  a  writ  of  error  sued  out 
before  final  judgment  signed,  when 
the  Defendant  had  «ix  months  pre- 
viously  declared  that  if  the  Plaintiff 
did  not  accept  the  terms  then  pro- 
posed, he  should  never  have  any 
thine,  and  that  he  (the  Defendant) 
would  ultimately  bring  a  writ  of 
error.  Bedford y.  Garroa,  1  B.Moore, 
253.  7  Taunt.  537.  S.  C.  See  Tidd's 
Prac.  1202,  8th  edit,  and  ante,  yoL  i. 
p.  432.] 

(6)  Goodin  v.  Hammond^  TVtfi. 
51  Geo,  3.  C,  B.  A  rule  was  ob- 
tained to  shew  cause  why  all  pro- 
ceedings should  not  be  staid  in  an 

action 
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Green  against  Croft  and  Others.  Saturday, 

May  18th. 

HIS  was  an  action  for  money  had  and  received  to  the  use  Where  there 
of  the  Plaintiff;  the  Defendant  pleaded  the  general  issue,  J^^^^J^ 
and  a  verdict  was  found  for  the  Plaintiff,  for  J  062/.  7s.  Ojd*,  of  the  rents 
subject  to  the  opinion  of  the  Court,  on  a  case,  the  material  ^a^i^ 
part  of  which  stated,  that  on  the  27th  of  December^  1782,  George  "**f*^  ""^ 
Huddleslon^  by  his  will  devised  ail  his  real  and  personal  estates  anddivi. 
to  the  Defendants  «  James  Croft,  George  Huddleston,  Jerooise  ^^' 
^*  Purefoy^  and  John  Walker,  their  heirs,  executors,  and  admini-  poty,  and 
'^  strators,  in  trust  that  they  and  the  survivor  of  them,  and  the  death,  the 
'^  heirs,  executors  and  administrators  of  such  survivor,  do  and  ^^^^^ 
'<  shall  receive  all  and  singular  the  rents  and  profits,  interests  real  and  per- 
"  *and  dividends  thereof,  and  pay  and  apply  the  nett  annual  a?^^*^ 
^^  produce,  after  deducting  thereout  all  charges  and  expenses  of  tween  p. 
*^  setting,  letting,  and  managing  the  same,  to  my  nephew  John  ^ecuton  ^ 
"  Green  (the  Plaintiff)  during  his  life;  and  after  his  death,  to  ""^^t^*^ 
^  convey,  assign,  transfer,  and  pay  the  same  to  and  amongst  pay  to  A. 
^  his  children  living  at  his  death,"  &c.  that  the  same  persons,  1*^^"^ 
who  were  thus  appointed  trustees,  were  also  executors  of  the  ^«  personal 

as  well  as 

will ;  that  the  testator  died  on  the  12th  February  1784;  that  the  real  pro- 
annual  value  of  his  real  estates,  after  deducting  charges  and  ex-  ^^*^^ 
penses,  was  284/,  65.  7-3^.9  and  of  his  personal,  after  making  personal 
the  same  deduction,  778/, ;  that  the  Defendants  received  those  £JSS^?n** 
two  sums  previous  to  the  commencement  of  the  action,   and  ^f  Amds,) 
tendered  and  offered  to  pay  the  same  to  the  Plaintiff  on  his  giving  qumng  a 
them  a  receipt  or  discharge  upon  such  a  stamp  or  stamps  as  is  or  !^^^ 
are  imposed  by  stat.  20  Geo.  3.  c.  28.  23  Geo.  3.  c.  58,  and  29  Ma  legacy g 
Geo.  S.  c.  51.     And  the  question  for  the  opinion  of  the  Court  JUjtiCTt'SSt 
was,  whether  the  Plaintiff  was  intided  to  receive  from  the  De-  }«»«« »"*>- 
fendants,  both  or  either  of  the  said  sums  of  284/.  6s.  7id.  and  tax(a)  im- 
778/.  without  giving  a  receipt  or  discharge  for  the  same,  or  any  P^*f^  o"^- 

wtMt  20  Geo.  8.C.28.  2S  Geo.  8.  c.  58.]     Quartt  whether  in  any  case  an  executor  can  refuse  to  pay  a 
legacy  iintO  a  receipt  or  discharge  be  given  ? 


action  on  a  judgment,  pending  a  writ  brought  merely  for  delay.  Thb  being 

of  error.    On  shewing  cause,  it  ap-  disclosed  on  amdavit,  the  rule  was 

peared  that  the  Defendant  in  the  discharged  with  costs, 

original  action  had  once  taken  out  a  (a)  [By  stat.  20  Geo.  3.  c.  28,  23 

summons  to  nay  the  debt  and  costs,  Geo,  3.  c,  58,  and  29  Geo,  3,  c,  51, 

which  he  anerwards  deserted,  and  the  duty  was  imposed  upon  legacies 

suffered  judgment  to  go  by  default;  through  the  medium  of  the  receipt, 

and  that  the  attorney  admitted  there  and  not,  as  in  the  later  statutes,  im- 

was  no  error,  but  mat  the  writ  was  mediately  upon  the  legacy  itself.] 

D  2                                           part 


[♦51] 
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179^*     part  thereof,  on  a  legacy  stamp,  as  required  by  the  above  cited 

Q^j^^jf      statutes,  or  either  of  them  ? 

against         On  the  part  of  the  Plaintiff,  Le  BlanCf  Seijt,  made  four 

Ceott.  .    ^ 

points, 

1.  Whether  a  legatee  were  bound   to  give  a   receipt  for 
his  legacy? 

2.  Whether  the  statutes  in  question  extended  to  an  interest 
in  lands? 

S.  Whether  they  extended  to  a  life  interest  in  personal  pro- 
perty? 

4*.  Whether  the  stat.  29  Geo,  3.  c,  51.,  which  passed  after 
the  death  of  the  testator,  was  applicable  to  this  case? 

With  respect  to  the  first  point,  none  of  the  statutes  make  it 
necessary  that  a  receipt  should  be  given,  but  only  have  the 
effect  of  declaring  that  no  receipt  shall  be  evidence   of  pay- 
ment, unless  it  be  properly  stamped :  it  is  not  enacted  that  the 
payment  of  a  legacy  shall  not  be  proved  by  other  modes  of 
evidence,  as  by  witnesses  who  were  present.     If  an  action  be 
brought  to  recover  a  sum  of  money,  it  is  no  defence  for  the 
Defendant  to  say  that  he  offered  to  pay  the  money  on  condition 
that  the  Plaintiff  would  give  him  a  receipt  (a),  which  the  Plain- 
tiff* refused ;  and  siich  a  tender  would  not  be  good.     As  to  the 
second  point,  the  word  legacy  in  the  statutes  cannot  be  bolden 
[  32  ]     to  extend  to  a  devise  of  lands ;  the  ordinary  signification  of  it 
being  the  bequest  of  a  sum  of  money  in  gross,  and  it  is  plain, 
that  personal  property  alone  was  in  the  contemplation  of  the 
legislature,  since  the  word  legacy  is  followed  by  the  words  ^^  any 
<<  share  or  part  of  a  personal  estate,  divided  by  force  of  the 
"  statute  of  distributions."     Thesum,  therefore,  of  284/.  65.  l\d. 
the  produce  of  the  real  estates  is  quite  out  of  the  question,  and 
to  that  the  Plaintiff*  is  clearly  entitled.     As  to  the  third  point, 
the  word  legacy ^  as  used  in  the  acts  of  parliament,  cannot  be 
fairly  construed  to  include  an  annuity,  in  the  nature  of  which, 
this  bequest  of  the  annual  produce   of   the  personal  estate 
evidently  was :  for  if  the  legislature  had  intended  to  charge 
that  species  of  property  with  a  stamp  duty,  they  would  pro- 
bably have  appointed  some  person  in  the  stamp  office  to  regu- 
late it,  as  is  done  in  the  case  of  the  duty  on  indentures  of  ap- 

(a)  But  the  obligor  of  a  single  bond  pi.  8.  1  Vin.  Abr.  192.  Fortesc  Rep. 
18  not  bound  to  pay  without  an  ac-  145.  [The  reason  is,  because  pay- 
quittance  under  seal :  otherwise  of  a  ment  was  no  plea  at  common  law  ta 
bond  with  condition,  Bro.  tit.  Faiu     debt  on  single  bond.] 

prenticeship 
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«prenticeship  (a).     Suppose  the  testator  had  directed  the  divi-      1792. 

dends  and  interest  of  his  personal  estate  to  accumulate,  the     *; 

produce  in  that  case  could  not  be  liable  to  the  duty,  for  then  ofimnsi 
interest  upon  interest  would  be  charged.  So  if  part  of  the  Caom 
interest  were  directed  to  be  laid  out  in  the  maintenance  of  an 
infant  during  his  minority,  it  could  not  be  said  in  that  case 
'that  a  stamped  receipt  as  for  a  legacy  must  be  given  for  every 
payment  It  was  the  intention  of  the  legislature,  that  the  gross 
amount  of  money  which  should  be  given  by  a  testator  away 
irom  his  wife  and  children,  should  be  liable  to  pay  a  duty, 
which  duty,  to  prevent  evasion,  is  to  be  charged  on  the  receipt 
But  it  was^  not  intended  to  charge  the  produce  which  arises 
"after  the  testator's  death,  or  the  dividends  on  the  public  funds, 
-the  receipts  for  which  are  not  liable  to  any  duty  at  all.  And  the 
Defendants  in  this  case  might  have  enabled  the  PlaintiiF  to 
-receive  the  dividends  at  the  Bank,  by  means  of  a  power  of 
attorney.  Indeed  it  is  plain,  that  every  legacy  is  not  within 
the  meaning  of  the  statutes,  as,  for  instance,  a  specific  chattel. 
Suppose,  too,  that  goods  were  bequeathed  to  A*  for  life,  remain- 
4er  to  B^  A.  could  not  be  required  to  give  a  receipt  for  the 
value  at  which  the  use  of  them  might  be  estimated  (&}. 

Ldtmrence^  Serjt,  for  the  Defendants.  Wherever  a  legacy  is 
liable  to  the  duty,  the  legatee  ought,  in  reason,  to  be  compellable 
to  give  a  receipt;  for  it  would  defeat  the  end  of  the  acts  of  par- 
liament, to  hold  them  not  to  be  compulsory.  The  definition  [  33  ] 
of  a  legacy  given  by  Swinbome  (c),  is  "  a  gift  left  by  the  de- 
**  ceased,  to  be  paid  or  performed  by  the  executor  or  admini- 
"  strator'* ;  and  that  the  term  legacy  includes  a  devise  of  lands 
as  well  as  a  bequest  of  chattels,  appears  from  Shep.  Touch.  400. 
Salk.  415.  Bendh  60.  This  is  in  the  nature  of  a  legacy  to  be 
paid  at  different  times,  or  by  instalments,  the  same  as  if  the 
testator  had  directed  so  much  to  be  paid  to  the  Plaintiff  every 
half  year:  for  if  the  increase  is  not  a  legacy,  what  is  it?  Nor 
is  there  any  hardship  in  this  construction ;  for  the  same  pro- 
perty is  not  paid  for  more  than  once,  if  the  duty  is  levied  only 

(fl)  Stat,  8  AnrtCy  c,  9.  i.  37.  seemed  to  be  admitted  in  the  course 

(6)  TTie  fourth  point,  viz.  whether  of  the  argument,  that  if  the  legacy 

the  Stat.  S9  Cr€0»  3.  c.  57.  which  passed  tax  were  to  be  paid  at  all,  it  must  be 

after  the  death  of  the  testator,  was  such  as  was  prescribed  by  that  statute, 

applicable  to  this  case,  was  not  ar-  though    passed  subsequent    to    the 

-gped.    Nor  indeed  was  it  very  mate-  death  of  the  testator. 

jial,  as  that  statute  could  only  affect  (c)  Part  I.  s,  6,p,  17, 
the  quantum  of  the  tax.     But  it 

on 
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1792.     o°  vrhsit  is  received.    Suppose  the  whole  had  been  directed  to 
-; accumulate  durini;  the  life  of  the  father,  and  after  his  death  to 

Grskn 

afsainst  be  paid  to  the  children,  must  not  they  have  paid  the  legacy 
CaoFT.  ^^^y  ^Qj.  g^^jj  accumulation  ?  In  this  case,  all  the  payments 
make  one  gross  sum,  for  which  the  duty  ought  to  be  paid.  If 
a  testator  gives  a  legacy  of  a  certain  sum  to  be  raised  out  of  the 
rents  and  profits  of  his  land,  it  would  be  clearly  liable  to  the 
duty.  It  was  the  intention  of  parliament  that  all  persons 
should  pay  the  tax  who  were  the  objects  of  the  testator's 
bounty ;  and  it  is  incumbent  on  the  Court  to  carry  that  inten- 
tion into  e£Pect. 

Lord  Loughborough,  The  only  question  for  us  to  consi- 
der is,  whether  a  receipt  under  the  legacy  acts  was  necessary  in 
this  case.  The  Defendants  might  have  empowered  the  Plain- 
tiff to  receive  the  money  himself,  which  brings  it  exactly  to  the 
case  of  money  had  and  received  by  them  to  the  Plaintiffs  use. 
Legacies  charged  on  land  are  undoubtedly  liable,  but  not  a 
devise  of  land,  or  of  an  interest  in  the  land.  No  receipt  is 
given  for  land,  and  the  Plaintiff  in  this  case  is  tenant  for  life  in 
equity,  and  might  have  received  the  rents  from  the  tenants, 
for  it  would  have  been  no  imputation  on  the  Defendants  to  have 
permitted  him  so  to  do.  The  intention  of  the  legislature  was 
to  charge  all  pecuniary  legacies,  it  being  supposed  that  for  them 
the  executors  would  find  it  necessary  to  take  receipts;  and  there- 
fore where  the  executor  can  demand  a  receipt  as  executor,  he 
may  deduct  it  out  of  the  legacy.  But  this  is  not  a  case  where 
the  executors  caademand  a  receipt,  for  undoubtedly  they  might 
authorize  the  legatee  to  receive  the  dividends  at  the  Bank,  and 
if  an  action  were  to  be  brought  afterwards  by  him  for  the  divi- 
dends, it  would  be  a  sufficient  defence  for  the  executors  that  he 
had  received  them  himself,  of  which  the  books  of  the. Bank 
would  be  evidence.  It  is  impossible  to  construe  the  words  *^any 
[  34  ]  legacy**  to  mean  all  legacies,  for  it  is  plain  they  do  not  extend 
to  specific  chattels,  as  a  horse  or  a  piece  of  furniture.  So  a  re- 
sidue is  out  of  the  act  of  parliament,  and  accumulations  de  anno 
in  annum  are  not  subject  to  the  tax,  for  if  they  were,  it  would 
be  taxing  interest  upon  interest.  Suppose  a  legacy  of  1000/. 
were  given  to  A.  in  trust  for  an  infant  to'  go  over  in  case  he 
should  die  during  his  minority,  and  the  infant  dies;  the  interest 
during  his  life  would  belong  to  his  representatives,  and  the  re- 
mainder-man would  be  intitled  to  the  principal.    Now  in  that 

case^ 


Ceoit. 
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case,  would  the  interest  be  liable  to  the  legacy  duty?  Or  suppose     1 792. 
the  money  was  paid  to  a  trustee  by  the  executor  and  a  receipt     "^ 
taken  for  the  whole,  would  the  retnainder-mau  afterwards  be     agaiTut 
liable?    The  act  does  not  appear  to  me  to  charge  the  profits 
arising  after  the  death  of  the  testator,  but  only  the  gross  amount 
at  the  time  of  his  death.     If  this  interest  were  liable  it  would 
follow,  that  all  dividends  of  the  public  funds  transmitted  by 
will  to  persons  fbr  life,  would  pay  an  annual  tax ;  which  would 
very  much  sink  the  credit. of  the  funds*     It  is  difficult  to  calcu- 
late the  value  of  an  annuity ;   and  the  calculation  can  only  be 
made  at  the  time  when  the  annuity  commences :  besides,  the 
annuitant  may  sell  it.     But  the  growing  profits  after  a  testa- 
tor's death,  are  not  subject  to  the  tax*     As  this  demand  there* 
fore  is  for  nothing  hut  growing  profits,  the  Plaintifi*  must  have 
judgment  for  the  whole  sum  found  by  the  verdict. 

Gould,  J*,  of  the  same  opinion.  This  bequest  may  per- 
haps be  considered  as  a  legacy  to  the  children,  with  an  excep^ 
tion  in  fiiyour  of  the  Plaintiff  during  his  life* 

ijKATH,  J.  If  the  legacy  tax  were  to  be  charged  on  the  di- 
vidends of  the  public  funds,  it  would  be  a  breach  of  the  na- 
tional credit,  and  contrary  to  the  acts  of  parliament  creating 
them,  which  expressly  provide,  that  they  shall  not  be  liable  to 
any  taxes  or  impositions  whatsoever  (a).  It  is  a  great  error  in 
the  l^acy  acts  that  legacies  themselves  are  not  chargeable,  but 
oo^j  the  receipts  for  them. 

Wilson,  J.  The  legacy  acts  do  not  seem  to  me  to  extend  to 
this  cas^  nor  to  those  cases  where  a  receipt  cannot  be  given,  as 
where  a  legacy  is  bequeathed  to  an  executor;  in  which  case  he 
ooold  not  give  a  receipt  to  himself* 

Judgment  for  the  Plaintiff  for  the  whole  sum 

found  by  the  verdict. 

(a)  Vide  sbt.  3  Geo,  1.  e.  7.  «•  27.      see  statutes  S6  Geo,  3,  c,  52,  55 
RwmmngUnCi  EdU,  and    the  other      Geo,  3,  c,  184.] 
statutes  there  referred  to.    [But  now 


Kay, 
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1792. 

Saturday^ 
limf  IStb. 

Time  to 
plead  under 
a  judge**  or- 
der, is  reclt- 
oned  mdw' 
noe  of  the 
day  of  the 
date  ef  the 
order,  but 
exdvsate  ef 
the  day  on 
which  it  ex- 
pires (a). 


-• 


Kay,  One.  &c.  against  Whitehead. 

jjDAIBf  Seijt.,  shewed  cause  against  setting  aside  an  intav 

-  locutory  judgment  signed  in  this  case  for  want  of  a  plea, 
on  the  following  circumstances. 

A  rule  to  plead  having  been  given,  a  summons  for  time  was 
taken  out;  on  Saturday  the  28th  of  April  a  judge's  order  (&) 
was  made  for  a  week's  time  to  plead ;  and  on  Saturday  the  5th 
of  May  in  the  afternoon,  judgment  was  signed.  The  question 
therefore  whether  the  judgment  was  regular,  depended  on  this* 
namely,  whether  the  week's  time  to  plead  was  to  be  reckoned 
inclusive  or  exclusive  of  the  day  when  the  order  was  made? 
The  officers  of  the  court  being  referred  to  stated  the  practice 
to  be,  that  the  time  was  reckoned  inclusive  of  the  day  of  the 
date  of  the  order,  but  exclusive  of  the  day  when  it  expired;  that 
the  judgment  therefore  was  regular  (c).    And 

Gould,  J.,  cited  from  a  MS.  note,  the  case  of  ^^ Ready. 
Montgomery^  in  this  Court,  Easter^  26  Geo.  3.  where  an  order 
for  time  to  plead  was  made%on  the  16th  of  May,  and  judgment 
signed  on  the  2Sd  of  that  month  for  want  of  a  plea,  which  the 
Court  held  to  be  regular  on  consulting  the  officers." 

Rule  discharged. 


(a)  [But  see  Freeman  ▼.  Jackson, 
1  Bob.  &  Pul.  479.  See  also  AtpinaU 
▼.  Smyth,  2  B.  Moore,  655.  that  where 
time  to  plead  is  given  under  a  judge's 
order,  such  time  is  to  be  reckoned 
from  the  expiration  of  the  time  to 
plead  and  not  from  the  date  of  the 
order.  But  see  Tidd's  Pr.  476.  8th 
£fll.l 

(6)  The  order  was  drawn  up  in  the 


usual  way,  and  nothing  appeared  on 
the  terms  of  it  decisive  of  the  qd 


tion. 

(c)  The  practice  in  this  court  is, 
that  the  Plaintiff  may  sign  judgment 
at  the  openine  of  the  office  in  ^e 
afternoon  of  me  day  after  the  time 
to  plead  has  expired.  In  B.  R.  he 
cannot  do  so  till  after  24  hours  have 
passed  from  that  time. 


Monday, 
Jfay  Slst. 


North  against  Evans. 


Of  the  four  T  AWRENCE^  Seijt.,  shewed  cause  against  setting  aside  an 
ed  to'rcrfect  attachment  against  the  sheriff  for  not  bringing  in  the  body 

bail  after  exwption,  the  first  is  reckoned  exclusively,  and  the  last  inclusively ;  so  that  where  the  excep* 
tion  was  on  Wednc$day^  an  attachment  could  not  regularly  issue  against  the  sheriff  till  tlie  Tuetdinf  fol- 
lowing {Sunday  being  no  day).  But  though  the  attachment  did  issue  on  the  Monday,  the  Court 
would  not  set  it  aside,  because  the  bail  werw  not  perfected  (a). 

(a)  [See  Maycock  v.  Solyman,  1  Bos.  &  Pul.  N.  R.  1J9.  Tidd's  Pr.  257. 
8th  £d.] 

on 


BTAxa. 
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tm  the  fUIomiig  drcnmstanoes.  BaQ  were  put  in  on  Mondajf  IfSS. 
the  SOtb  of  Aprils  on  Wednadayihe  £d  of  ilCayan  exception  wai 
entered^  and  on  Monday  the  7th  of  ilfoy  no  bail  bdog  jostifiedf 
the  attaehment  issaed.  This,  Lawrence  contended,  was  rqpilar, 
because  he  said  the  bail  oaght  to  have  been  perfected  on  the 
Saturday  preceding  viz.  May  the  5th,  the  four  days  allowed 
for  perfecting  bail  after  an  es:cq>tion  being  inclusive.  On 
the  other  hand,  Cockett^  Serjt,  insisted  that  the  attachment  was 
too  early;  that  the  first  of  the  four  days  was  reckoned  exdur  [  36  3 
aiyely,  and  the  last  indnsi vely ;  and  therefore  that  the  attach- 
ment could  not  issue  till  Tueidaj/^  May  Sth,  the  preceding 
Manday  bdng  one  of  the  four  days.  The  Court  dedared  them* 
selvea  of  this  opinion,  but  as  the  bail  were  not  in  fact  perfected, 
they  said  they  could  not  allow  the  present  motion,  and  therefore 

Discharged  the  rule  with  costs* 


T 


CoNCAKBN  against  Lethbridoe*  j&tuL 

HIS  was  an  action  on  the  case  against  the  sheriff  of  the  !■  ■&  aetioii 
coun^  of  Somerset  for  taking  insufficient  sureties  in  a  re-  ^^liQstT^ 
plevin  bond.  &Mfx 

The  declaration  consisted  of  two  counts ;  the  first  stated  that  gufBcient 
the  Plaintiff  on  the  13th  of  October  1788  distrained  goods  and  ^^^^  * 
chattels  of  a  large  Yalu&  to  wit,  of  the  value  of  £12. 4s.  in  the  bond,  the 
dwelling  house  of  one  Thomas  Jones%  for  arrears  of  rent,  to  wit^  ^^  reeover 
for  lOL  lOs.  then  due  firom  the  said  Thomas  to  the  Plaintiff,  dn»8f  be- 

yoDd  toe  w^ 

Sec.;  that  the  goods  were  replevied,  a  plaint  levied  in  the  county  naity  of  the 
court,  and  pledges  found  to  prosecute  the  said  JTumas  JoneSj  ^^^ 
WtUiam  Lewis  and  Charles  LewiSf  which  plaint  was  removed  by  than  double 
re.fa*  lo.  into  the  King's  Bench;  that  in  7Hiff/y  term  29  Geo.  3.  the  goods 
the  said  TTumas  unpleaded  the  now  Plaintiff  on  the  said  plaint  ^^^'^''^ 
in  the  King's  Bench,  that  the  now  Plaintiff  avowed  the  taking^ 
&C.  for  the  lOZ.  lOs.  rent  arrear,  and  that  such  proceedings  were 
therefore  had ;  that  in  Michaelmas  term  in  the  3 1  st  year  of  Qeo.  3. 
it  was  considered  by  the  said  Court  that  the  said  Thomas  should 

(a)  [But  it  is  now  clearly  dedded  the  value  of  the  goods  distndned. 

that  in  an  action  against  the  sheriff  See  Evam  v.  Brander^  J!?*^  ^'^* 

for  taking  insufficient  sureties,  no  Baker   v.   Garratt^     8  Bingh.  59. 

more  can  be  recovered  against  him  Willes,  375.  (n).  See  Scoil  v.  Waiih' 

than  die  parQr  could  have  recovered  nmii, 8  Stark.  N.P.  C.  171.]    ' 
against  soffideat  tuieties,!.  tf.  double 

take 
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take  itttbiBg  bjr  bU  uAi  writ,  ^  &;e»  and  tbat  tiiio  now  Flainr 
tiff  atiouM  heve  a  xet$xn  of  ibe  goods,  &c.    And  it  wa»  ah^ 
dOQsidcdred,  iu.  that  ihe  now  PkHntiff  should  recover  against 
tibe  Mtfd  Z%Oifia«  84'.  tpAtfiA  m  and  bg  the  said  court  mere  ad- 
judged  to  km  aecmUng  tQ  the^rm  of  the  statute  in  such  case 
made  andprcvidte4  &>t  his  <$08ts  and  charges,  &c.    That  aftep- 
warda  ths  now  Plaintiff  stied  oat  a  certain  writ  directed  to  the 
sheriff  of  the  county  of  Somerset^  whereby  it  was  coipmanded 
to  the  said  sheriff  that  he  should  causct  a  return  to  be  made  to  the 
•aid  Plaintiff  of  the  w4.  goods  and  chattels,  &c.  Saci  that  the 
tiMn  sheriff  returned  that  the  goods  and  chattels  were  eloined^ 
&C.  He     It  was  then  stalled,  that  the  Defendant,  so   being 
such  sheriff  aa  aforesiaid»  and  not  regarding  the  duty  of  his 
office^  tu%,  but  fraudi^kntly  intending  to  defraud  the  Plain- 
tiff,. &e.  and  to  deprive  hin^^qf  his  said  distress  and  of  all 
benefit  thereof^  did  not  at  or  before  the  replevying  of  the 
said  goods  and  chattels.  Sec.  take  from  the  said  Thomas  and 
two  responsible  persons  as  sureties,  a  bond  in  double  the  value 
of  the  goods   distrained,  &c.  &e.      And  die  Plaintiff  fur- 
ther siod  tbat  tho  said  goods  and  chattels  have  not  heea  rer 
Imrs^'  to  bimy  Sec*  nor  the  rent,  for  which  the  distress  was 
made,  paid,  nor  the  judgment  discharged  or  satisfied,  nor  had 
tbesaid  JhumsJoneSf  Wilfiam  Lems^  or  Charles  LeTvis,  or  any 
(Other  peM>n  whatsoeveis,  answered  for  or  paid  to  the  Plaintiff 
the  value  qfAe  goods  and  chapels  distrained  as  aforesaid,  or  any 
Ipart.  thereof ;.  ijr  reason  ^  which  said  premises  the  Plaintiff  ^ 
Mill  deprived  ^  the  benefit  of  the  said  distress  (a),  4rc^ 

The  second  count  was  neairly  the  same  af  the  first,  but  con- 
ehided  with  stating  that  the  Defendant  did  not  bdfore^  or  at 
the  time  of  replevying  the  ^d  goods  and  chattels,  to  the  said 
HTumas^  take  fixmi  him  pledges  sufficient  as  well  for  the  said 
goods  and  chattels  so  distrained^  being  returned,  if  a  return 
should  be  adjudged,  as  for  the  said  Thomas  prosecuting  his  said 
complaint,  which  he  ought  to  have  done  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  but  neglected  so 
to  do,  for  that  the  ssad^Thomas  Jones^  William  LewiSj  and  Francis 
Lewis  above  mentioned  to  have  been  returned  by  the  Defendant 
as  such  sheriff  as  aforesaid,  at  the  time  of  their  becoming  pledges, 
were  not  sufficient  to  answer  for  prosecuting  the  said  plaint,  and 


(«)  It  was  not  ttsted  under  tiMjwr 
^Mocf  eidier  in  this  or  the  other  count. 


that  the  Plaintiff  had  sustained  da- 
BM^  by  the  costs  of  the  replevin  suit. 

for 
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for  duly  returning  the  sud  goods  and  chattels  so  distrdoad,  i|i     I799* 
case  a  return  should  be  adjudged ;  but  the  sud  Thonuis  Jane$i   ^^ 
William  Lewis  ^nd  Charles  Lewis  at  the  time  of  their  beiiig     mmK 
found  by  the  said  Thomas^  and  accepted  by  the  said  Defendant     '^j^f, 
as  such  sureties,  w^e  and  now  are  insufficient  and  totally  irre- 
sponsible for  that  purpose^  nor  have  the  said  goods  and  chattels 
been  returned  or  delivered  to  the  Plaintiff,  nor  hath  the  ^aid 
judgment  been  yet  discharged  or  satisfied*  nor  hav^  the  s|tid 
Thomas  and  the  said  William  Lewis  and  Charles  LewiSi  auy,  or 
either  of  thenif  or  any  other  person  answered  to  the  Vlw^iit^fox 
the  value  of  the  said  goods  and  chattels  so  distrained,  or  of  any 
part  thereof  hjf  reason  of  which  said  premises  the  PlaitUfff'  is 
deprroed  qfthe  said  goods  and  chattels^  and  of  the  whole  benefit  qf 
the  said  distress,  4^. 

At  the  trial  it  appeared  that  the  rent  ui  arreiir  was  }0/.  );0|. 
the  costs  of  tbm  replevin  suit  84/.  the  value  of  the  good#  22L  4s« 
and  the  penalty  of  the  bond  50/.    An  expense  of  ^L  also  had     [  38  ] 
been  incurred,  in  the  proceeding  de  retomo  habendo. 

The  Plaintiff  had  a  verdict,  with  100/.  damages,  subject  to 
the  opinion  of  the  Court,  as  to  what  ought  to  be  the  esfLtent  ()f 
them. 

A  rule  was  granted  to  shew  cause  why  the  damages  should 
Tool  be  reduced  to  the  value  of  the  rent  distrained  for,  or  to  sucfh 
other  sum  as  the  Court  should  think  proper. 

Against  this  mle,  in  a  formerterm,  Adair  and  Watson^  Serjts^ 
shewed  cause. 

The  damage  sustained  and  stated  by  the  Plaintiff  is,  that  he 
has  lost  the  benefit  of  his  distress.  The  sureties  in  the  replevin 
bond  engage,  not  only  that  the  goods  shall  be  returned,  but 
that  the  Plaintiff  shall  prosecute  his  suit  with  effect.  They  are 
therefore  liable  to  the  extent  of  the  penal^  of  the  bond,  not 
only  for  the  value  of  the  goods,  but  also  for  the  costs  of  the 
avowant  in  proceeding  for  the  rent  in  arrears  The  sheriff 
therefore  ought  to  be  liable  to  the  same  extent,  as  the  sureties 
would  have  been  if  they  had  been  solvent.  The  declaration 
states  amongst  the  gravamina  the  costs  paid  by  the  Plaintiff  in 
the  replevin  suit,  and  concludes  generally  per  quod  he  has  lost 
the  benefit  of  the  distress,  and  sustained  damage  to  the  value 
of  100/.  The  costs  of  the  replevin  are  incident  to  the  distress, 
and  when  the  Plaintiff  loses  the  benefit  of  the  distress,  he  loses 
the  benefit  of  those  costs.    The  benefit  of  the  distress  is,  that 

he 
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1792.     Ik  shall  have  his  Tent  with  the  costs  of  acquiring  it  The  costs 
QfggfCAMK  *A®c®s^^7  follow  the  rent,  and  need  not  be  separately  claimed 

agamu     The  per  quod  referring  to  all  the  premises,  it  is  unnecessary  to 

jguon.  Tepeat  them  at  the  close  of  ihe  declaration .  Cartk.  45 1.  Salk»  15. 
The  cases  of  PaUison  y.  Prowse^a)  and  Gibson  v«  Burnett  (fi) 
were  similar  to  the  present. 

Booke  and  Lawrence,  Seijts.,  argued  in  support  of  the  rule. 
The  Plaintiff  can  recover  no  more  than  he  would  have  had  if 
the  sheriff  had  acted  right.  Now  the  sheriff  is  to  take  a  bond 
in  double  the  value  of  the  goods  {e).  If  he  had  taken  such  a 
bond  in  this  case,  it  would  have  been  for  no  more  than  44/.  Ss. 
This  is  the  fieuthest  extent  therefore  to  which  the  sheriff  ought 
to  be  liable.  But  in  the  declaration  the  Plaintiff  claims  no 
more  than  the  benefit  of  the  distress,  which,  he  alleges,  he 
has  lost  by  the  Defendant's  misconduct*    Now  the  benefit  of 

£  39  3  the  distress  can  be  no  more  than  the  value  of  the  goods  taken. 
The  sureties  are  not  liable  for  the  costs  of  the  replevin  suit,  hot 
only  to  return  the  goods.  If  the  goods  are  returned,  the  bond 
is  not  forfeited;  as^against  the  sureties,  then,  nothing  could  be 
demanded  but  the  value  of  the  goods.  The  costs  of  the  reple- 
vin suit  cannot  be  a  special  damage,  arising  from  the  act  of  the 
sheriff  He  is  not  to  take  sureties  for  those  costs,  which  were 
not  given  to  the  avowant  till  the  stat  21  Hen.  8.  c.  19*  gave 
them.  But  sureties  de  retomo  hahendo  were  directed  by  dot. 
West.  2.  The  11  Geo.  2.  c.  igj  does  not  alter  the  nature  of  the 
obligation  of  the  sureties,  but  only  the  form,  and  some  part  of 
its  efiect.  But  if  the  Plaintiff  were  intitled  to  recover  these 
costs,  as  special  damages,  he  ought  to  have  stated  them  as  such 
in  his  declaration.  He  states  ii  deed  in  the  count  the  judg- 
ment in  replevin  for  the  costs,  not  as  a  ground  of  claim  against 
the  Defendant,  but  to  shew  that  the  suit  was  determined,  which 
was  necessary  to  support  the  action.  Before  the  Legislature  (if) 
gave  a  power  to  sell  the  distress,  the  party  distraining  could 
only  have  kept  it  to  compel  payment  of  the  rent. 

Cur.  advis.  vuU. 
On  the  last  day  of  the  term  Lord  Loughborough  said,  that  the 
Court  bad  examined  the  roll  in  Pattison  v.  Prowse,  where  it 
appeared  that  the  damages  given  by  the  jury  for  which  judg- 

(a)  Bull.  N.  P.  603.  Cromp.  Prac.  (c)  Stat.  11  Geo,  8.  e.  19.  t.  S5. 
338.    [16  Vin.  Ab.  400.]                             (d)  2W.^  M.  c.  5.  8  Anne^  c.  15. 

(b)  Trm,  20  Geo.  3.C.B.  4  Geo.  2.  c.  28.  11  Geo.  2.  c.  19. 

ment 
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meiit  was  entered,  were  made  up  of  the  costs  of  the  replerin  179t» 
Bait  and  the  rent  in  arrear;  the  sum  was  precisely  the  same  as  /w]^^ 
was  giren  for  the  damages  and  costs  of  the  Plaintiff  in  the  re^ 
plevin  suit.  But  there  was  a  circumstance  in  that  case,  which 
was  difierent  firom  the  present,  viz.  that^he  value  of  the  goods 
was  more  than  the  sum  for  which  the  judgment  was  ^ven;  the 
Talne  of  them  being  100/.  but  the  whole  amount  of  the  damages 
and  costs  less  than  lOOL  Here  the  value  <^  the  goods  was 
££JL  ^.  which  when  doubled  was  considerably  less  than  the 
damages  fimnd,  which  were  compounded  of  the  rent  in  arrear, 
tlie  costs  in  the  replevin  suit,  and  the  costs  of  the  retomo  ha* 
iendo.  But  the  Court  would  give  the  Pluntiff  leave  to  enter 
up  his  judgment  for  the  whole  sum,  subject  to  a  condition  that 
he  should  remit  such  part  of  it,  as,  upon  a  conference  with  all 
the  judges,  it  should  appear  he  had  taken  beyond  what  he  was 
intitled  to.  That  the  Court  were  agreed  that  the  Plaintiff  would 
have  a  right  to  recover  to  the  extent  of  double  the  value  qf  the 
goods  i  but  whether  he  could  go  beyond  that,  was  a  point  upon  [  40  3 
which  they  were  not  agreed,  and  upon  which  they  prqf>osed  to  «^ 
taike  the  opinion  of  the  other  judges,  it  being  a  question  of  great 
ifliportance. 

Cur.  advis^vidi. 
Th«  cause  having  stood  ov^r  for  some  time, 
On  this  day.  Lord  Loughborough,  gave  the  judgment  of  the 
Court*  After  stating  the  facts,  and  observing,  that  it  clearly 
appeared  at  the  trial,  that  the  Defendant  knew  the  sureties  to 
be  insufficient  at  the  time  when  he  took  them,  his  Lordship  pro- 
ceeded thus. 

This  case  has  been  fully  argued,  and  the  Court  has  given  it 
long  and  great  consideration,  a  similar  case  having  been  lately 
dedded  in  the  Court  of  King's  Bench  (a),  with  which  we  can- 
not bring  ourselves  to  concur.  It  was  contended,  in  the  argu- 
ment, that  the  damages  ought  not  to  exceed  the  amount  of  the 
penalty  of  the  replevin  bond,  and  alsa  that  the  value  of  the 
goods  limited  the  responsibility  of  the  sheriff,  because  if  he  had 
done  his  duty,  and  taken  sufficient  sureties,  the  Plaintiff  could 
not  have  recovered  more  than  double  that  value.  It  will  there- 
fore be  proper  to  take  a  view  of  the  law  on  this  subject,  as  it 
originally  stood,  and  the  subsequent  alteration  which  it  has  un- 
dergone. At  common  law,  the  sheriff,  on  delivering  the  goods, 

(a)  Yea  v,  Lethbridge^  4  Term  Rep.  B.  B«  433. 

took 
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1?9S«     took  pledges  to  pitM^cute,  who  were  to  answer  the  amercement. 
CoMCAKKM   ®y  ^  statute  West.  2.  (a)  "  he  who  delivered  the  goods  W8» 

againM      ^  also  to  take  pledges  for  the  return  of  the  beasts  or  the  price 

iBiiMa*  ^  of  them ;  and  it  appears  from  d  Inst.  340.  that  if  be  took  io- 
<<  sufficient  pledges,  they  were  no  pledges  within  that  statute^ 
^  and  the  sheriff  was  charged  by  it,  as  if  he  had  taken  no 
<'  pledges  at  all.^  At  that  time,  then,  the  sheriff  was  liable  to 
answer  the  value  of  the  goods.  From  thence  down  to  the 
£1  Hetu  8.  there  could  be  no  question  as  to  costs,  as  there 
were  no  costs  given  to  the  avowant  before  the  passing  of  the 
sM.  21  Hen.  8.  c.  19.  But  it  spears  from  2  Inst,  107,  and 
34  K  that  after  judgment  of  return  irreplevisable,  the  lord  or 
avowant  was  not  bound  to  return  the  cattle,  unless  not  only  the 
arrearages  oS  rent  were  tendered,  but  also  **  all  that  was  due 
^  upon  the  judgment  in  the  avowry." 

Thus  the  law  stood,  till  the  act  II  Geo,  2.  c.  19.  was  made^ 

the  last  section  of  which  was  to  remedy  the  mischiefs  of  vexa- 

.    tiofis  proceedings  in  replevin.     In  this  section  also  the  case  is 

[  4il  ]  supposed,  that  the  bond,  which  is  the  additional  security,  might 
be  forfeited.  If  so,  the  penalty  is  a  debt,  and  judgment  must 
be  entered  up  to  the  extent  of  it;  but  in  the  same  section  there 
is  an  equitable  jurisdiction  given  to  the  Court,  to  qualify  the 
penalty  by  giving  such  relief  to  the  parties  upon  the  bond,  as 
may  be  agreeable  to  justice  and  reason,  by  rule  of  Court,  which 
shall  have  the  nature  and  effect  of  a  defeasance  to  the  bond. 
This  made  a  material  alteration  in  the  law  with  respect  to  the 
relief  which  the  landlord  has,  where  the  replevying  is  vexations; 
as  the  judgment  is  for  the  whole  penalty,  it  must  cover,  accord- 
ing to  the  equitable  jurisdiction  of  the  Court,  all  that  has  been 
lost  by  the  proceeding ;  there  would  be  no  equity,  it  would  not 
be  ^  agreeable  to  justice  and  reason",  unless  the  whole  were 
covered.  If  therefore  an  action  were  brought  on  the  security 
given  by  the  statute,  the  party  would  be  entitled  to  the  whole. 
The  only  question  then  is,  how  far  he  shall  be  entitled  where 
be  does  not  proceed  upon  the  statute.  In  Pf-awse  v.  Pattison  (6), 
It  was  decided,  after  great  doubt,  that  an  action  on  the  case 
would  lie.  What  then  is  the  measure  of  damages,  in  an  action 
on  the  case  against  an  officer  for  neglecting  the  duties  of  his 
office?  What  has  the  Plaintiff  lost  by  the  neglect?  This  is  a 
culpable  neglect,  not  merely  a  simple  non-feasance,  and  must 

(«)  Caj^  s.    .  (6)  Bull  N.  P.  6a 

have 
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have  been  accompanied  with  a  bad  intention.    The  rale  then     1799. 
must  depend  upon  what  damages  the  party  has  sustained.    The   Cokcakiw 
great  doubt  we  have  had,  has  been,  whether  we  could  go  be-      agamu 
yond  the  penalty  of  the  bond.     But  this  is  the  same  sort  of 
question  as  whether  an  action  on  the  case  would  lie:  and  there 
is  no  rule  which  sa3rs,  that  in  action  on  the  case  for  an  injury 
accompanied  with  a  bad  intent,  less  shall  be  recoyefW  than  the 
whole  damage  sustained.    The  verdict  therefore  must  be  en- 
tered for  the  whole  sum  found  by  the  jury. 


END  OF  EASTER  TERM. 
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IN 
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I  the  Thirty-second  Year  of  the  Reign  of  Georqe  III. 


Brown  against  Leeson. 


June  I9tiu 


IS  was  an  action  of  assumpsit  on  a  wager.  The  declaration  No  action 

1         mi  •       !■  Ill  11         willlieo»a 

tated,  '^  1  hat  a  certain  discourse  was  iiad  and  moved  be**  wager  re- 
KD  the  Defendant  and  the  Plaintiff,  an  the  number  of  xoays  2^^*^* 
nidcing  seven  on  the  dicey  allowing  seven  to  be  the  main^  and  joying  an 

illegal  game; 
wttA  a  cause  be  set  down  for  trial,  the  judge  at  Nisi  Priiu  will  order  it  to  be  struck  out  of  the 

0- 


[A  wager  upon  the  contingency 
eace  between  this  country  and 
t  with  which  we  are  at  war,  is 

Lacautsade  ▼.  White,  2  £sp. 
C.  629.  So  a  wager  upon  a 
gfat,and  the  judge  will  not  try 
i  cause.  Squires  v.  Whisken,  3 
K  N.  p.  C.  140.  Or  upon  a  dog- 
Egerton  v.  Furzeman,  1  R.  & 
P.C.  215.  So  also  a  wager, 
tr  an  unmarried  woman  has 
difld?  and  the  Judge  will  stop 
■L  Ditchbum  v.  Goldsmith^  4 
luN.  P.  C.  152.  and  see  Cowp. 
Nor  will  the  Coiu't  try  an  ac- 
pon  a  wager  on  an  abstract 
m  of  law,  or  judicial  practice, 
nng  out  of  circumstances  real- 
tiogy  in  which  the  parties  have 
interest.  Henkin  v.  Guerss,  2 
t  N.  P.  C.  409.  12  East,  247. 
It  seems  also  that  a  wager  bc- 

tfic  proprietors  of  two  car- 
fcfr  the  conveyance  of  passen- 
ir  bine,  Chat  a  given  person 

«  II.  1 


should  go  by  one  of  those  carriages 
and  no  other,  is  illegal.  EUham  v. 
JCingstnan,  1  B.  &  A.  683.,  and  see 
the  observations  of  Abbott,  J.,  Ifnd, 
688,  as  to  the  Judge  refusing  to  try 
such  questions,  with  regard  to  which, 
see  also  R.  v.  Deacon,  1  Ry,  &  M. 
N.  P.  C.  27.  and  Bum  v.  Taiflor,  ibid. 

But  an  action  may  be  maintained 
upon  a  wager  of  a  rump  and  dozen, 
wnether  the  Defendant  be  older  than 
the  Plaintiff.  Hussey  v.  Cric&ett,  5 
Campb.  N.  P.  C.  168.  So  a  wager  of 
less  tnan  10/.  upon  a  legal  horse  race. 
M'Allester  v.  Haden,  2  Campb.  N. 
P.  Q.  438.  So  also  a  declaration  on 
a  wager,  whether  a  certain  agreement 
purporting  to  be  subscribed  by  J., 
really  was  subscribed  by  him,  is  good 
after  verdict.  Micklefield  v.  Hepgin, 
1  Anstr.  133. 

As  to  the  action  against  the  stake- 
holder in  case  of  an  illegal  wager 
Vide  ante,  vol.  x.  p.  65.  note  (a),] 

"  eleven 
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1792*      *^  eleven  to  be  a  nick  to  seven.     That  the  Defendant  asserted 

g^^^^      "  that  there  were  no  more  ways  than  six  of  nicking  seven  on  the 

against      "  dice^  oUowing  seven  to  be  the  main,  and  eleven  to  be  a  nickf 

"  which  assertion  of  the  Defendant's  the  Plaintiff  denied,  and 

^'  thereupon  both  the  PlaintiiF  and  the  Defendant  agreed  to 

*^  refer  and  submit  the  determination  of  the  said  question  in 

"  dispute  to  one  Walter  Payne.     That  thereupon,  in  consider- 

''  ation  that  the  Plaintiff  at  the  special  instance  of  the  Defend- 

"  ant  had  undertaken  to  pay  him  the  sum  of  105/.  in  case  the 

"  said  Walter  Payne  should  determine  that  there  were  no  more 

"  ways  than  six  of  nicking  seven  on  the  dice,  allofwing  seven  to  be 

**  the  main,  and  eleven  a  nick  to  seven,  he  the  snid  Defendant 

"  undertook  to  pay  the  Plaintiff  the  sum  of  105/.  in  case  the 

[  44  ]     «  said  Walter  Payne  should  determine  that  there  were  more  ways 

"  than  six  of  nicking  seven  as  aforesaid. 

"  That  the  said  Walter  Payne  did  determine  that  there  were 
"  more  ways  than  six  of  nicking  seven,  8^c.  by  means  whereof  the 
"  Defendant  became  liable  to  pay  the  Plaintiff  the  said  sum  of 
^*  105/.  of  all  which  premises  Defendant  had  notice,"  &c. 

The  second  count  was  similar  to  the  first,  omitting  the  re- 
ference to  Payne.  The  third  was  for  money  had  and  received. 
Plea,  the  general  issue.  When  the  cause  came  on  for  trial.  Lord 
Loughborough  directed  it  to  be  struck  out  of  the  paper,  as  being 
of  a  nature  highly  improper  to  be  made  the  foundation  of  an 
action ;  with  a  proviso,  that  it  should  be  restored,  in  case  the 
Court  should,  upon  argument,  be  of  a  different  opinion.  Ac- 
cordingly, a  rule  was  obtained  to  shew  cause  why  it  should  not 
be  restored  to  the  paper. 

Against  which  Le  Blanc,  Sefjt,  shewed  cause.  He  argued, 
that  independent  of  the  general  question,  which  might  be  made 
as  to  the  legality  of  a  wager,  in  the  subject  of  which  neither 
party  had  an  interest  (a),  the  circumstances  of  this  particular 
transaction  were  such  as  made  it  a  very  unfit  matter  for  discus- 
sion in  a  court  of  justice.  The  game  of  hazard  being  played 
with  dice,  is  prohibited  by  a  number  of  statutes,  and  any  wager 
which  leads  to  an  open  enquiry  into  the  mode  of  playing  that 
illegalgame,  by  which  the  by-standers  may  acquire  a  know- 

(a)  But  the  simple  circumstance  of  wager  illegal,  according  to  the  doc* 
neither  party  having  an  interest  in  the  trine  laid  down  in  Good  v.  EUioU^  3 
subject-matter  of  a  wager,  does  not  Term  Rep.  B.  R.  693.  [But  see  Hen- 
seem  alone  sufficient  to  make  the  kin  v.  Gueru,  is  East,  247.] 

ledge 
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ledge  of  it,  is  contrary  to  good  morals  and  the  policy  of  the     179fi. 
law,  ami  therefore  not  a  ground  on  which  an  action  ought  to      b*^ 
be  maintained.    Those  statutes  are,  S3  Hen.  8.  c.  9.  s.  11.  12      agomtt 
Geo,  2.  c.  28.  5.  2.  13  Geo.  2.  c.  19.  s.  9.  18  Geo.  2.  c.  34.  5.  1  &         ***"' 
2.     In  Aiherfold  v.  Beard{a\  which  was  on  a  wager,  whether 
the  Canterhury  collection  of  the  duties  on  hops  in  one  year, 
woatd  amount  to  more  than  the  collection  in  the  preceding 
year,  though  the  Defendant  admitted  that  he  had  lost,  yet  the 
Coart  Set  aside  the  verdict,  because  the  wager  was  contrary  to 
sound  policy,  inasmuch  as  it  led  to  a  discussion  which  tended 
to  expose  to  the  world  the  amount  of  the  revenue.     The  pre- 
sent case  is  much  stronger  as  it  leads  to  an  enquiry  cofi^a  bonos 
mores. 

The  mode  also  of  proceeding  adopted  at  the  trial,  that  of 
striking  the  cause  out  of  the  paper,  was  the  proper  one,  because 
if  it  had  been  tried,  such  an  inquiry  must  necessarily  have  taken     L^^^ 
place. 

Thus  in  Jones,  assignee  of  Knight,  v.  Parry  [b).  Lord  Mans- 
Jidd  nonsuited  the  Plaintiff  the  moment  the  case  was  opened. 
And  a  good  distinction  is  made  in  Brewster  v.  Kidgil^  5  Mod, 
366.  and  Comb,  424.  466.  between  feigned  issues  to  try  a  real 
right,  and  those  which  are  merely  a  cover  for  another  transac- 
tion, which  Lord  Holt  declared  he  would  not  try.  Besides,  this 
wager  was  void  on  another  ground:  it  was  laid  on  a  thing  which 
admitted  of  no  doubt,  being  capable  of  demonstration  ;  for  it  is 
a  matter  of  certainty,  how  many  times  any  two  numbers  can  be 
thrown  with  a  pair  of  dice. 

lArwrencCf  Serjt.,  contrd.  This  wager  cannot  be  brought  with- 
in the  description  of  those  which  are  contra  bonos  mores,  there 
being  no  immorality  in  simply  discussing  the  manner  in  which 
a  game  could  be  played.  It  was  a  mere  matter  of  curiosity. 
So  in  Pope  v.  5/.  Leger,  Salk.  344.  a  wager  on  the  rules  of  the 
game  of  backgammon  was  holden  not  to  be  illegal.  As  to  the 
cases  ci  Brewster  V.  Kidgil,  and  Aiherfold  v.  Beardy  they  chiefly 
proceeded  on  the  ground  that  it  was  a  contempt  of  the  Court 
to  try  one  question,  merely  as  a  feint  to  introduce  the  decision 
of  another.  But  there  is  surely  nothing  which  militates  against 
good  morals  or  sound  policy,  in  discussing  how  many  times  7 
and  H  can  be  thrown  on  two  dice,  which  is  the  simple  quebtion, 

(a)  2  Term  Rep.  B.  R.  610.    ' 

(6)  Cited  in  Allen  v.  Ream,  1  Term  Rep.  B.  R.  58. 

£  2  abstracted 
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abstracted  from  the  cant  terms  nick  and  main.  With  respect 
to  the  striking  the  cause  out  of  the  paper,  that  mode  seems  to 
have  been  improper,  because  it  prevents  the  Plaintiff  from  car- 
rying the  question,  wliich  was  on  the  record,  to  a  court  of  ap- 
peal. 

Le  Blanc  replied,  to  the  objection  that  the  Plaintiff  was  pre- 
vented from  going  on  to  a  superior  court,  that  he  had  it  in  his 
power  to  bring  a  fresh  action  in  that  court;  and  to  the  argument 
drawn  from  Popex.  SL  I^ger,  that  in  that  case  the  bet  was  con- 
cerning a  legal  game,  backgammon  being  excepted  out  of  the 
statutes  which  prohibited  other  games  at  dice  (a). 

Gould,  J.  I  think  my  Lord  Chief  Justice  did  perfectly  right 
in  refusing  to  try  this  cause.  The  game  of  hazard  stands  con- 
demned by  the  law  of  England;  there  are  many  statutes  which 
make  it  illegal,  and  nothing  can  be  more  injurious  to  the  morals 
of  the  nation,  than  a  public  discussion  of  this  nature,  before  an 
audience  whose  curiosity  is  whetted  to  attend  the  trial  of  such 
questions.  The  refusing  therefore  to  try  it  was  both  laudable 
and  legal.  In  Da  Costa  v.  Jones{b\  which  was  on  a  wager  con- 
cerning the  sex  of  Madame  D^Eon^  I  believe  Lord  Mansfield 
refused  to  try  it  a  second  time ;  and  I  very  well  remember  that 
the  only  ground  on  which  Mr.  Justice  Burnet  was  thought  to 
have  dune  wrong  in  the  case  before  him(c),  where  he  threw  the 
record  out  of  court,  and  refused  to  hear  the  trial  pn  account  of 
its  indecency,  was,  that  it  involved  a  civil  injury  to  the  Plaintiff, 
it  being  stated  in  the  declaration  that  she  had  lost  her  marriage 
by  reason  of  the  slander. 

Heath,  J.  All  games  at  dice  except  backgammon ((Z)  are  pro- 
hibited by  law,  and  I  think  it  would  be  vilifying  and  degrading 
courts  of  justice,  if  they  were  to  hear,  by  means  of  a  wager,  a 
discussion  on  prohibited  games. 

Lord  Loughborough.     This  was  a  mere  idle  wager,  and  I 


(fi)  Sec  13  Geo,  2.  c.  19.  *.  9.  But 
that  distinction  was  not,  nor  could 
have  Ikhmi,  the  ground  of  the  decision 
in  Voyc  v.  .Sf.  Lrgcr,  no  exception 
having  been  made,  at  the  time  when 
thai  case  w»is  decided,  ui  favour  of  the 
gauic  of  backgatHi'toa,  It  appears  in- 
dtwl  iVi^m  the  \*ariou5  reports  of  that 
ca<t\  ri;.  StUk.  o44.  4  Mod.  409.  5 
Mivl.  4.  1  Lutw.  4S4.  that  the  wager 
was  holdcii  r.v>i  to  be  within  the  siai, 
l^*  c  <r.  J.  c.  T.  a^saiost  gaodiig:,  and 


therefore  legal,  because  it  was  laid, 
not  on  the  chance,  but  on  the  rvlet  of 
the  game,  or  as  it  is  called,  ^  the  right 
"  of  the  play,"  which  was  a  collateral 
matter. 

(6)  Cowp.  729. 

(r)  See  an  account  of  that  case  in 
l}a  Costa  V.  Jones. 

{d)  And  games  played  widi  die 
back-gammon  tables,  13  Geo.  2.  e.  19. 
*.9. 

have 
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have  no  hesitation  in  saying,  that  I  think  a  court  or  a  jury  ought      1792. 

not  to  be  called  upon  to  decide  such  wagers.    But  that  point  is 

not  now  insisted  upon,  nor  is  it  necessary ;  for  the  other  ground 

is  extremely  clear.     1  therefore  adhere  to  the  opiinion  which  I      ^keson. 

held  at  the  trial. 

Rule  discharged. 


Brown 
against 


GooDRiGHT,  on  the  several  Demises  of  Burton,  asrainst  '^'^'w**^. 

RiGBY  and  Others. 

TN  this  ejectment  which  was  on  two  demises,  one  of  lands,  &c.  %  *  «»■'- 

in  the  parishes  of  LaiKford  and  Ardleigh ;  the  other  of  lands,  ment,  lands 

&c.  in  the  parish  of  Lawford  in  the  county  of  Essex^  tried  be-  ^^^  f  *"iif* 

fore  Mr.  Baron  Hotham  at  Chelmsford^  at  the  Spring  Assizes  remtinderio 

1791,  the  following  special  verdict  was  found.  withTnter' 

"  That  John  Launder  and  Francis  Plumtree,  being  seised  in  «ne?«ate  re- 

their  demesne  as  of  fee  of  and  in  the  lands,  tenements  and  he-  remainderto 

reditaments,  in  the  declaration  mentioned,  by  a  certain  inden-  Jlj^^^of 

ture,  bearing  date  the  19th  day  of  December  1738,  made  and  /?.    ^.  be- 

executed  between  the  said  John  Launder  and  Francis  Plumtree  ^^^^  ^rfd  by 

of  the  first  part,  and  the  Riffht  Honourable    Thomas  Lord  a"  act  of 

.    ,  paruanient 

OnslaWf  George  Bramston^  William  Guidott  and  John  Barton  ^  of  passed  to 
the  second  part,  the  said  John  Launder  and  Francis  Plumtree^  vest  his 

*        '  '    estates  in 

for  and  in  consideration  of  the  sum  of  55.  to  them  paid  by  the  trustees  for 
said  Thomas  Lord  Onslow^  George  Bramston,   William  Guidott  of\?sSt8, 
and  Jb^n  Barton,  did  bargain  and  sell  to  the  said  Thomas  Lord  &c.thelands 

"  .     .  in  question 

OnslaWy  George  Bramston^   William  Guidott  and  John  Barton^  were  given, 
their  executors,  administrators  and  iissigus,  the  premises,  with  f^pn'i^^'!^"  ^^ 
the  appurtenances  in  the  declaration  specified,  to  have  and  to  i?.  for  life, 
hold  the  same,  with  the  appurtenances,  to  the  said  Thomas  Lord  mainders 
Onslow^  Georae  Bramston.   William  Guidott  and  John  Barton.  overQ^  ge- 

,     .    .  .  ^  «  nenl  terms 

their  executors,  administrators  and  assigns,  for  one  year  from  ofreference) 
thence  next  ensuing,  by  virtue  whereof,  and  by  force  of  the  sta-  ^^^j^H^J^f^g 
tote  for  transferring  uses  into  possession,  the  said  TJiomas  Lord  seuiement: 

under  these 
circumstances  B.  had  a  vested  estate  tail,  of  which  she  might  suffer  a  recover)'.    A  common  recovery  is 
good,   though  the  sheriff  return  to  the  writ  of  seisin,  that  he  delivered  seisin  on  a  day  prior  to  the  date 
of  the  convcj'ance  to  make  the  tenant  to  the  jfrcecifh:,  where  the  proceedings  are  all  in  the  same  term, 
by  tUU.  14  Geo.  9.  c.  20(a). 

(<i)  [Affirmed  on  error  in  K.B.  when      firmed  on  error  from  K.  B.  in  the 
the  objection  as  to  the  estate  tail  of      House  of  Lords.  2  Dow,  250.] 
B.  was  abttodoned.  5  T.  R.  177.  Af- . 

()nshxi\ 
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GOOORIGHT 

agahut 

HlOAT. 


Recital  of 
the  marriage 
settlement 
of  mckard 
WUliams 
and  Sarah 
Bithop. 

Conveyance 
to  trustees 


of  thepr^ 
mises  in  the 
first  demise 


[48] 

to  the  use  of 
Mary  Bw' 
Um  for  life ; 

remainder 
to  SartJi 
Bishop  rSA 
the  mar^ 
riage; 

reminder 
to  Richard 
fflUiamM  for 
life; 

remunder 
to  trustees 
to  preserve 
&c.; 

remainder 
to  Sarah 
Bishop  for 
life; 

remainder 
to  trustees 
for  500 
yearsj 


OnsloWf  George  BramstaUj   William  Guidott  and  John  Barton^ 
were  possessed  of  the  said  premises,  as  the  law  requires,  and 
being  so  possessed  thereof,  by  a  certain  other  indenture  quadri« 
partite  of  release,  dated  the  19th  day  of  December  ITfiS,  and 
made  between  Sir  John  Williams^  Knight,  Dame  Mary  his  wife, 
and  Richard  Williams^  Esquire,  of  the  first  part,  the  said  John 
Launder  and  the  said  Francis  Plumtree  of  the  second  part,  and 
Henry  Burton^  Mary  his  wife,  and  Sarah  Bishop^  of  the  third 
partj  the  said  Thomas  Lord  Onslow^  George  Bramston,  William 
Guidott  and  John  Barton,  of  the  fourth  part,  ader  reciting 
amongst  other  tilings,  that  a  marriage  was  intended  to  be  had 
and  solemniased  between  the  said  Richard  Williams  and  Sarah 
Bishopj  the  said  John  Launder  and  Francis  Plumtree^  for  the 
consideration  in  the  said  indenture  mentioned,  did  grant,  bar- 
gain, sell,  remise,  release  and  confirm,  unto  the  said  Thomas 
Lord  OnsloWy  George  Bramston,  William  Guidott  and  John  Bar- 
ton,  in  their  actual  possession  then  being  by  virtue  of  tlie  said 
bargain  and  sale,  amongst  other  things,  all  the  several  tene- 
ments, with  the  appurtenances  in  the  declaration  mentioned,  to 
hold  the  same  to  the  said  Thomas  Lord  Onslow,  George  Bram^ 
ston,  William  Guidott  and  John  Barton,  their  heirs  and  assigns 
for  ever,  to  and  for  the  following  uses,  intents  and  purposes, 
that  is  to  say,  as  to  all ,  the  several  tenements,  with  the  appurte- 
nances in  the  first  demise  of  the  said  declaration  mentioned ; 
to  the  use  of  the  said  Maty  Burton  during  her  natural  life,  and 
from  and  after  her  decease,  or  the  sooner  determination  of  that 
estate,  to  the  use  of  the  said  Sarah  Bishop  and  her  heirs,  till  the 
said  intended  marriage  should  take  effect,  and  from  and  after 
the  solemnization  of  the  said  intended  marriage,  and  the  de- 
termination of  the  estate  of  the  said  Mary  Burton,  to  the  use 
of  the  said  Richard  Williams  during  his  natural  life,  witliout 
impeachment  of  waste,  with  remainder  to  the  use  of  the  said 
Thomas  Lord  Onslow,  George  Bramslon,  William  Guidott  and 
John  Barton,  during  the  life  of  the  said  Richard  Williams,  to 
preserve  the  contingent  remainders,  therein  after  limited,  from 
being  defeated  or  destroyed,  with  remainder  to  the  use  of  the 
said  Sarah  Bishop  during  her  natural  life,  without  impeach- 
ment of  waste,  in  full  satisfaction  of  her  dower,  with  remainder 
to  the  use  of  the  said  Thomas  Lord  Onslow,  George  Bramston, 
William  Guidott  and  John  Barton,  for  a  term  of  500  years,  with- 
out impeachment  of  waste,  upon  certain  trusts  therein  specified,, 

which^ 
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which  said  term  has  long  since  extinguished,  with  remainder  \o      1792. 
the  use  of  the  first  and  other  sons  of  the  said  Richard  Williams  qoodright 
on  the  body  of  the  said  Sarah  Bishop  lawfully  to  be  begotteni      against 
successively  in  tail  male,  with  remainder  to  the  use  of  all  and  remainder 
every  the  dauirhters  of  the  said  Richard  Williams  on  the  body  of  *otfce  first 

^  .  ^  .       and  other 

the  said  Sarah  Bishop  lawfully  to  be  begotten,  and  to  the  heirs  sons  oim- 

of  the  body  and  bodies  of  such  several  and  respective  daughters  nams^ASa^ 

lawfully  to  be  begotten,  to  take  as  tenants  in  common,  and  for  ~*  Bishop 

want  of  such  issue,  to  the  use  of  the  heirs  of  the  body  of  the  said  remainder  ' 

Sarah  Bishop,  and  for  want  of  such  issue,  to  the  use  of  the  said  Jot*»e^"g*»* 

^  ^  ^  '  ters  in  com- 

Mary  Burton,  her  heirs  and  assigns  for  ever.     And  as  to  the  mon,  in  tail 
several  tenements,  with  the  appurtenances,  in  the  second  demise  ^^„a'er 
of  the  said  declaration  mentioned,  to  the  use  of  the  said  Sarah  ^  ^^  ^^^ 

of  the  body 

Bishop  nnd  her  heirs  until  the  said  intended  marriage  should  ofSttmh 
take  effect,  and  from  and  after  the  solemnizfilion  of  the  said  ^^*^i 

^  ^  ^  ,  remainder  to 

marriage,  to  the  use  of  the  said  Richard  Williams  during  his  ManBur^ 

natural  life  without  impeachment  of  waste,  and  from  and  after  ^^  ^  ^^it 

the  determination  of  that  estate,  to  the  use  of  the  said  Thomas  preniises  in 

Lord  Onslow,  George  Bramston,  William  Guidott  and  John  Bar*  demise^ 

ton,  during  the  life  of  the  said  Richard  Williams  to  support  the  ^^^J**!! 

contingent  remainders  thereinafter  limited,  from  being  defeated  the  mar- 

or  destroyed,  and  from  and  after  the  determination  of  that  estate,  i^^nderto 

to  the  use  of  the  said  Sarah  Bishop  during  her  natural  life,  with-  RichardfFO- 

out  impeachment  of  waste,  with  reniamder  after  the  decease  of  remainder  to 

the  said  Richard  Williams  and  Sarah  Bishop,  to  the  use  of  the  first  ^^^^^g. 

and  other  sons  of  the  said  Richard  Williams,  on  the  body  of  the  remainder  to 

said  Sarah  Bishop  lawfully  to  be  begotten,  successively  in  tail  cu^£Jn« 

male,  with  remainder  to  the  use  of  all  and  every  the  daughters  for  life; 

of  the  said  Richard  Williams  on  the  body  of  the  said  Sarah  [^^^^ 

Bishop  to  be  bescotten,  and  the  heirs  of  their  several  and  re-  other  sons  of 

spective  bodies,  as  tenants  in  common,  and  ior  want  ot  such  uanuBudSa^ 

issue,  To  the  use  of  the  heirs  of  the  body  of  the  said  Sarah  Bishop,  j^^^J^^ . 

and  for  want  of  such  issue,  to  the  use  of  the  said  Mary  Burton,  remaiaderto 

her  heirs  and  assigns  for  ever.     And  the  jurors  aforesaid,  upon  \J^  J^ 

their  oath  aforesaid,  further  say,  that  Henry  Burton  and  Maty  nanteincom- 

his  wife,  in  right  of  the  said  Mary,  by  virtue  of  the  said  two  general; 

last  indentures,  entered  into  the  tenements,  with  the  appur-  JJ^^^^** 

tenaoces  in  the  first  demise  of  the  said  declaration  mentioned,  the  body  of 

and  became  and  were  seised  thereof  in  their  demesne  as  of  free-  jk,^. 

hold,  to  wit,  for  and  during  the  term  of  the  natural  life  of  the  ^ainderto 

«aid  Mary^  the  remainders  thereof  in  form  aforesaid  belonging;  ton  in  fee/ 

and  E°^^^f 
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1792.  Qod  that  a  marriage  was  afterwards  had  and  solemnized  by  and 

^ between  the  said   Richard  Williams  and   Sarah  Bishop^  and 

agaimt  thereupon  the  said  Richard  Williams  entered  into  the  tene- 

^^^^Bu  ™^"^^5  ^^^  ^^  appurtenances  in  the  second  demise  of  the  said 

ton  and  declaration  mentioned,  and  became  and  was  seised  thereof  as 

wiS^'in  her  the'law  requires  in  his  demesne  as  of  freehold,  to  wit,  for  and 

right,  into  durinfir  the  term  of  his  natural  life,  the  remainders  thereof  in 

the  pre-  *•  .  . 

miaes,  ki  Uie  form  aforesaid  belonging.  And  the  jurors  aforesaid,  upon  their 
fiiTrtdemise.    ^^^jj    funher   ggy^    that    the  said   Henry   Burton  and    Mary 

between  2Z»-  his  wife,  and  Richard  Williams  being  so  respectively  seised 
ttifiMand  thereof,  the  said  Henry  Burton  and  Mary  his  wife,  by  a 
SarakBU  certain  indenture,  dated  the  24pth  of  May  1739,  and  made 
Entiyof  and  executed  between  the  said  Henry  Burton  and  Mary 
•^^^^  his  wife,  of  the  one  part,  and  John  Launder  the  younger,  gen- 
iotothepre-  tleman,  of  the  dther  part,  for  divers  good  causes  and  valuable 
^e'second  Considerations,  did  covenant,  promise  and  grant,  to  and  with 
J!f™"«*  the  said  John  Launder  the  younger,  that  they  would  before  the 
by  Hennf  end  of  the  then  Easter  Term,  or  the  then  next  Trinity  Term, 
Mml^  or  some  other  subsequent  term,  acknowledge  and  levy  to  the 
wife,  to  levy  said  John  Launder  the  younger,  and  his  heirs,  one  or  more  fine 
revenion  in  ^^  fines  sur  conusance  de  droit  tantum,  of  all  their  reversions  of 
^^  the  several  tenements,  with  the  appurtenances  in  the  said  in- 

for  her  life^    denture  and  declaration  mentioned,  which  said  fine  or  fines 
Srhdrs  of'  should  be  and  enure  to  the  use  of  the  said  Mary  Burton  during 
her  body.      her  natural  life,  with  the  remainder  to  the  use  of  the  4ieirs  of 
to  Henry      the  body  of  the  said  Maty  Burton^  by  the  said  Henry  BurtoUy 
?^^*^  ^°     or  by  any  future  husband  lawfully  begotten,  and  of  the  heirs  of 
the  body  and  bodies  of  such  issue  lawfully  issuing,  and  for  de- 
[  50  ]     fault  of  such  issue,  then  to  the  use  and  behoof  of  the  said 
Henry  Burton^  his  heirs  and  assigns  for  ever.     And  the  jurors 
aforesaid,  on  their  oath  aforesaid,  further  say,  that   in  pur- 
suance of  the  said  indenture  last  mentioned,  in  the  said  Easter 
Fine  levied     Term,  in  the  said  last-mentioned  indenture  specified,  a  fine 
^J[^^'      with  proclamations  according  to  the  form  of  the  statute  in  that 
dr^um-      case  made  and  provided,  was  had  and  levied  in  the  court  of  his 
late  majesty,  of  the  bench  at  Westminster^  before  John  WilleSy 
Alexander  Denton^  John  Fortescue  Alandj  and  William  Fortes- 
cue^  the  justices  of  our  lord  the  king,  of  his  common  bench  at 
Westminster^    between  the   said   John  Launder   the  younger, 
Plaintiff,  and  the  said  Hcmy  Burton  and  Mary  his  wife  De- 
fendants, amongst  other  things,  of  the  said  reversion  of  and  in. 

tll(5^ 
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the  several  tenements  and  premises,  with  the  appurtenances,  1792^ 
comprized  in  the  last-mentioned  indenture,  and  specified  in  the  ^ 
within  written  declaration,  whereupon  the  said  Henry  and  agmnu 
Mary  were  summoned  to  answer  the  said  Jokn  Launder  the  *^**"^* 
younger,  in  a  plea  of  covenant  in  the  said  Court,  that  is  to  say, 
that  the  said  Henry  and  Maiy  did  acknowledge  the  same  pre- 
mises with  the  appurtenances,  to  be  the  right  of  him  the  said 
John,  and  they  did  grant  for  them  and  the  heirs  of  the  said 
Mary,  that  all  the  estate  and  interest  which  the  said  Mary  then 
had  in  the  aforesaid  premises,  with  the  appurtenances,  should, 
after  the  decease  of  the  said  Richard  Williams  and  Sarah  his 
wife,  and  the  longer  liver  of  them  and  their  sons  without  issue 
male  of  their  bodies,  and  their  daughters  without  issue  of  their 
bodies,  wholly  remain  to  the  aforesaid  John  Launder  and  bis 
heirs,  to  be  held  of  the  chief  lords  of  the  fee  thereof,  by  the  ser- 
vices which  to  the  aforesaid  premises  with  the  appurtenances 
belong,  for  ever:  And  the  aforesaid  Henry  and  Mary^  and  the 
heirs  of  the  said  Mary  would  warrant  to  the  aforesaid  J(^n 
Launder  and  his  heirs,  the  said  tenements  and  premises  with 
the  appurtenances  therein  mentioned,  against  them  the  said 
Henry  and  Mary,  and  the  heirs  of  the  said  Mary  for  ever,  and 
for  that,  &c.  And  the  jurors  aforesaid,  on  their  oath  afore- 
said further  say,  that  the  said  fine  was  afterwards  duly  pro- 
claimed in  the  said  term,  and  in  the  three  terms  then  next 
following,  according  to  the  form  of  the  statute  in  that  behalf 
made :  and  that  by  virtue  of  the  said  indenture  and  fine,  the 
said  Mary  Burton  became  and  was  seised  of  such  estate,  of  and 
in  the  said  reversion,  as  could  or  might  lawfully  pass  to  her, 
under  and  by  virtue  of  the  same  indenture  and  fine,  the  further 
remainder  thereof  belonging  to  the  said  Henry  Burton  and  his 
heirs.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  [  51  ] 
say,  that  the  said  Richard  WiUiams  afterwards  became  a  bank- 
rupt, and  a  commission  was  in  due  form  of  law  issued  against 
hiui,  and  John  Woody  Edward  Mountney  and  Francis  Salmon  Bankruptcy 
nrerc  duly  chosen  assignees  of  his  estate  and  effects,  according  ^j^yju^g^fg^^ 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
all  the  real  and  personal  estate  of  the  said  Richard  Williams^ 
was  in  due  form  of  law  assigned  to  them ;  and  the  jurors  afore- 
said, on  their  oath  aforesaid  further  say,  that  before  and  at  the 
time  of  tl>e  said  bankruptcy  and  assignment,  and  of  passing  the 
act  of  parliament  hereafter  mentioned,  said  Richard  WiUiams 
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1792.  was  seised  in  his  demesne  as  of  fee,  of  and  in  the  reversion  and 
JZ  inheritance  of  certain  lands,  tenements  and  hereditaments  in 

agpinti  the  counties  of  Essex  and  Suffolk^  expectant  on  the  dctermina- 
*'"''  tion  of  certain  particular  estates,  which  were  by  the  said  in- 
denture quadripartite  of  the  20th  day  of  December  1 738,  limit- 
ed to  the  use  of  the  satd  Richard  Williams  for  his  life,  without 
impeachment  of  waste,  with  remainder  to  trustees  therein 
named,  and  their  heirs,  during  the  life  of  the  said  Richard 
Williams  in  trust,  to  preserve  certain  contingent  remainders  by 
the  said  indenture  limited  from  being  defeated  and  destroyed, 
and  after  the  decease  of  the  said  Richard  Williams^  to  the  use 
of  the  said  Sarah  Williams  for  her  life,  in  part  of  her  jointure, 
and  after  the  decease  of  the  said  Sarah  Williams j  to  the  use  of 
the  said  Thomas  Lord  Onslow^  George  Bramston^  William  Gut* 
dott  and  John  Barton^  their  executors,  administrators  and 
assigns,  for  the  term  of  six  hundred  years,  and  subject  to  the 
said  term,  to  the  use  of  the  first  and  every  other  son  of  the 
said  Richard  Williams^  on  the  body  of  the  said  Sarah  Williams 
to  be  begotten,  successively  in  tail  male,  and  that  the  said  lands 
and  tenements  last  mentioned  were  the  paternal  estate  of  the 
said  Richard  Williams :  And  that  afterwards,  by  a  certain  act 
of  parliament  made  and  passed  in  the  twenty-first  year  of  the 
reign  of  his  late  Majesty  King  George  the  Second,  entitled. 

Act  redted,  «  ^^  ^^^  f^j^  vestinff  the  estates  of  Richard  Williams  a  bank- 
tor  vesting  ° 

hb  estates  ^  rupt,  which  were  settled  on  his  marriage  with  Sarah  Williams 
usiffnees  *^  ^^^  present  wife,  in  the  assignees  under  the  commission  of 
under  the  €i  bankrupt  awarded  against  him,  to  be  sold  for  the  payment 
**  of  his  debts,  and  for  making  a  provision  for  the  said  Sarah 
**  Williams  and  her  issue,  in  such  manner  as  therein  is  men- 
^  tioned,^  reciting,  among  other  things,  the  said  indenture 
quadripartite,  <' bearing  date  the  20th  day  of  D^cem^  1738, 
**  and  that  the  said  Richard  Williams  had  engaged  in  trade,  and 
[  52  ]  ^^  had  met  with  great  losses,  and  contracted  debts  to  the 
^  amount  of  15,000/;  also  reciting  the  said  commission  of  bank- 
*^  rupt,  and  the  said  assignment  of  the  real  estate  of  the  said 
^  Richard  WiUiams^  to  the  said  John  Woody  Edward  Mount" 
^^  ney  and  Francis  Salmon^  and  that  it  had  been  proposed  by 
**  and  between  the  said  Richard  Williams  and  Sarah  Williams 
**  on  the  one  part,  and  the  assignees  under  the  said  commission 
**  of  bankrupt  on  the  other  part,  that  the  fee-simple  and  in- 
^  heritance  in  possession  of  the  paternal  estate  of  the  said 

«  Richard 
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^  Midard  Williams^  should  be  absolutely  Yested  in  the  aaid  179^. 
•*  assignees,  in  order  that  the  same,  or  a  competent  part  there-  Gomiu«it 
'<  of,  might  be  sold,  ibr  raiding  money  to  discharge  the  said  ^sotMi 
**  debts  and  incumbrances  of  the  said  Richard  Williamtj  and 
«c  ihsit  iJxe  surplus  of  the  money  arising  by  any  such  sale,  after 
**  disduuging  of  the  said  debts  and  incumbrances,  should  be 
^  lud  but  in  the  purchase  of  lands  or  hereditaments  in  fi^e- 
^  simple,  and  that  such  lands  and  hereditaments  so  to  be  pur- 
<^  chased,  together  with  such  part  of  tlie  said  settled  estates  as 
'<  shosid  not  he  sold^  should  be  settled  and  limited  to  the  uses  and 
^  far  the  purposes  in  the  said  ad  mentioned^  and  that  a  provision 
*^  shoold  be  made  out  of  the  other  estates  comprized  in  the 
*^  sud  indenture  quadripartite,  beiqg  the  said  premises  in  the 
**  said  declaration  mentioned,  for  the  maintenance,  benefit, 
«<  and  support  of  the  said  Sarah  fVUliamSf  and  of  any  child  or 
^  diildren  that  she  might  happen  to  have  by  the]  said  Richard 
*^  Williams,  in  such  manner  as  is  therein  mentioned,  and  that 
**  subject  to  such  alterations,  for  the  benefit  of  SanA  Williams, 
'*  and  the  issue  of  the  said  marriage,  in  case  there  should  be 
any,  the  same  estate  should  remain  and  be  confirmed  to  the  uses, 
and  for  the  purposes  in  the  same  settlement  thereof  limited  and 
^*  declared,  it  was  enacted,  that  idi  and  every  the  messuages, 
^  iarma,  lands,  tenements,  and  hereditaments,  being  the  pa- 
**  temal  estate  of  the  said  Richard  Williams,  which  were  so 
^  settled  as  aforesaid,  should  from  and  after  the  first  day  of 
^  June  174dy  be  settled  upon  and  vested  in,  and  the  same  were 
*<  thereby  settled  upon  and  vested  in  the  said  John  Wood,  Edn 
^*  ward  Mouniney  and  Francis  Salmon,  their  heirs  and  assigns, 
<*  to  the  Qse  of  them  their  lieirs  and  assigns  for  ever,  freed  and 
^  discharged,  and  absolutely  acquitted,  exempted,  exonerated 
'*  and  indemnified,  of  from  and  against  all  and  every  the  uses, 
**  estates,  truiAs,  powers,  provisoes  and  limitations,  in  and  by 
**  the  ssid  therein  recited  settlements  limited,  created,  provided 
^*  and  declared  for  the  benefit  of  the  creditors,  and  payment  of 
'*  the  debts  of  the  said  Richard  Williams,  and  other  purposes 
^  as  therein  mentioned ;  And  it  was  further  enacted,  that  the  [  53  ] 
^  said  manor,  messuages,  lands,  tenements  and  hereditaments, 
**  which  in  and  by  the  therein  and  herein  mentioned  inden- 
**  tare  cfoadripartite,  were  granted,  conveyed,  settled,  and  as- 
**  suredy  to  the  several  uses,  and  for  the  several  purposes  there- 
^  in  mentsoaed,  and  nol  being  the  paternal  estate  of  the  said 

«  Richard 
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1792.  "  Richard  Williams^  with  their  and  every  of  their  appurte- 
GooDRioHT  **  nances,  should  from  and  after  the  Ist  day  of  June  1748,  be 

agamu  <«  settled  upon  and  vested  in  William  Chapman  of  Batiersea,  in 
"  the  county  oi^Surry^  and  Robert  Woodford  of  LincoMs  Inn^ 
*^  in  tlie  county  of  Middlesex^  esquires,  their  executors,  ad- 
*^  ministrators  and  assigns,  for  and  during,  and  unto  the  full 
*^  end  and  term  of  one  hundred  years,  if  the  said  Richard 
*^  Williams  and  Sarah  Williams^  or  the  survivor  of  them  should 
*^  so  long  live,  the  said  term  to  take  e£Pect  in  possession,  as  to 
**  such  parts  or  parcels  of  the  manor  and  premises,  as  in  and 
<^  by  the  said  indenture  quadripartite,  were  limited  in  posses- 
^<  sion  to  the  said  Richard  Williams  for  life,  and  to  take  effect 
^^  in  possession  after  the  death  or  other  determination  of  the 
^*  estate  for  life,  of  the  said  Mary  Burton^  in  such  parts  or 
'^  parcels  of  the  said  manor  and  premises,  as  by  the  said  in- 
**  denture  quadripartite  were  limited  to  her  for  life,  upon  the 
^^  trusts,  and  to  and  for  the  ends,  intents  and  purposes  there- 
*^  in  declared,  of  and  concerning  the  same,  and  which  said 
^^  term  was  determinable  as  in  the  said  act  is  mentioned  :  and 

m 

^^  subject  to  the  said  term  of  one  hundred  years,  it  was  thereby 
*^  enacted  and  declared,  that  the  said  manor  and  other  the  pre- 
<*  mises  last  mentioned,  which  in  and  by  the  said  therein  and 
^^  herein  recited  indenture  quadripartite,  were  limited  to  the 
^^  said  Richard  Williams  for  his  life,  and  to  take  effect  in  posses- 
^*  sion,  and  in  reversion  after  the  death  of  the  said  Mary  Burton 
^^  respectively,  and  also  all  the  estate  and  inheritance  then  vested 
^^  in  the  said  assignees,  by  virtue  of  and  under  the  said  com- 
^  mission  of  bankruptcy  issued  against  the  said  Richard  WiU 
^<  liams  as  aforesaid,  of  and  in  the  same  premises,  should  sub- 
**  ject  to  the  said  term  of  one  hundred  years,  from  and  after  the 
^^  said  first  day  of  June  1748,  be  vested  in  William  Rounds  of 
"  Copthall'Courtj  London^  and  Gilbert  Todrell,  of  Lincoln* s-Inn^ 
<'  in  the  county  of  Middlesex^  gentleman,  and  their  heirs,  during 
**  the  life  of  the  said  Richard  Williams^  upon  trust  to  pay,  apply 
^^  and  dispose  of  the  rents,issues  and  profits  of  the  same  premises, 
*<  upon  the  same  trusts,  and  to  and  for  the  same  uses,  intents, 
^*  and  purposes,  as  were  thereinafter  enacted  and  declared  of  and 
[  54  ]  **  concerning  the  rents  and  profits  of  the  said  manor  and  pre- 
<*  mises,  during  the  said  term  of  one  hundred  years  therein- 
^'  before  mentioned :  and  that  from  and  after  the  determination 
^*  of  the  said  estate,  and  subject  to  the  said  term,  the  freehold 

«  and 
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*'  and  inheritance  of  all  the  said  manor  and  premises  during      1792. 

"  the  life  of  the  said  Richard  Williams^  should  be  and  remain  q^^^^J^ 

<<  to  and  in  the  trustees  to  preserve  contingent  remainders     againu 

**  named  in  the  said  indenture  quadripartite  and  their  heirs, 

**  during  the  life  of  the  said  Richard  Williams^  and  after  the 

«  decease  of  the  said  Richard  Williamsj  the  same  should  be 

<^  and  remain  to  and  in  the  said  Sarah  WiUiams^for  the  term  of 

^<  her  natural  life,  without  impeachment  of  waste,  with  such  several 

**  remainders  over,  as  are  limited  of  the  said  last  mentioned  pre^ 

<'  miseSf  in  the  said  indenture  quadripartite,  to  take  effect  afier 

<*  her  decease,  in  such  order,  course,  and  manner  as  the  same  were 

^*  thereby  limited  and  appointed  (f  and  concerning  the  same  pre^ 

*'  mises  s  provided  nevertheless,  that  nothing  in  that  act  con- 

<*  tained  should  prejudice,  impeach  or  defeat,  any  estate,  use, 

^*  trust,  or  interest,  limited,  created  or  declared,  in  or  by  the 

<<  said  recited  settlement  of  the  £Oth  day  of  Becember  1738, 

<<  unto'  or  for  the  benefit  of  the  said  Mary  Burton,  her  heirs 

^*  and  assigns,  and  saving  to  the  king's  most  excellent  majesty, 

<<  his  heirs  and  successors,  and  to  all  and  every  person  and  per- 

*^  sons,  bodies  politic  and  corporate,  his,  her  and  their  heirs, 

*'  successors,  executors,  and  administrators,  (other  than  and 

**  except  the  said  Richard  Williams,  and  Sarah  Williams  his 

"  wife,  and  the  first  and  other  son  and  sons  between  them  two 

^  begotten,  or  to  be  begotten,  and  the  heirs  male  of  the  re- 

'^  spective  bodies  of  such  sons,  and  the  heirs  male  of  the  body 

^^  of  the  said  Richard  WiUiams,  and  all  and  every  the  daughter 

'*  and  daughters  of  the  said  Richard  Williams,  on  the  body  of 

*^  the  said  Sarah  begotten,  or  to  be  begotten,  and  the  heirs  of 

^<  the  body  and  bodies  of  such  daughter  and  daughters,  and 

**  the  heirs  of  the  body  of  the  said  Sarah  Williams,  and  also 

^^  the  trustees  named  in  the  said  recited  settlements  of  the 

"  20th  day  of  December  1738,  to  preserve  the  contingent  re- 

'*  mainders,  and  to  execute  the  trusts  of  the  therein  mentioned 

*'  several  terms  of  six  hundred  years  and  five  hundred  years, 

**  their   respective  heirs,    executors,    administrators  and   as- 

^'  signs,  and  all  and  every  other  person  and  persons,  claim- 

*^  ing   any   use,   trust,   estate  or  interest,    by  virtue  of  and 

*^  under   the  said    recited    settlement   of   the    20th   day   of 

*'  December  1738,   and  not  mentioned  to  be  saved  by  that 

^*  act,)  all  such  estate,  right,  tide,  interest,  claim  and  demands, 

*^  of,  iu,  to,  and  out  of  the  same  premises  vested  by  the  said     ZS&l 


ft *. 
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1*792.     **  act,  or  any  part  thereof,  as  they,  every,  or  any  of  them  had 
GooDRiQBt  "  before  the  passing  of  the  said  act,  or  would  or  might  have 
agamst      «  had  or  enjoyed  in  case  the  said  act  had  not  been  made." 
And  the  jarors  aforesaid  on  their  oath  aforesaid,  ftirther  say, 
that  after  the  making  of  the  said  indenture  of  the  t4th  day  of 
May  17S9,  and  after  the  levying  the  fine  therein  mentioned, 
JBemyBwr^  and  after  the  making  the  said  act  of  parliament,  the  said  Henry 
his  real  es-    Burton  mode  his  last  will  and  testament  in  writing,  dated  the 
ute^to  his    ^  j^  jgy  of  Jugfist  1 752,  with  a  codicil  thereunto  annexed  dated 
chad  Bur-    the  18th  day  of  October  1754,  and  which  will  and  codicil  were 
duly  executed  and  attested  to  pass  lands,  whereby  the  said 
Henry  Burton  among  other  things  devised  all  his  messuages^ 
lands,  tenements,  hereditaments,  and  real  estates  whatsoever 
and  wheresoever  after  the  decease  of  Mary  Burton  his  wife, 
unto  his  brother  Doctor  Michael  Burton  and  his  heirs :  and  the 
jurors  aforesaid,  on  their  oath  aforesaid  further  say,  that  the 
said  Henry  Burton  died  in  the  year  1754  after  making  the  said 
will  and  codicil  without  issue,  and  without  altering  or  revoking 
his  said  will  and  codicil,  and  without  having  disposed  of  such 
estate  and  interest  of  and  in  the  said  tenements,  with  the  ap- 
purtenances in  the  said  declaration  mentioned  as  had  come  to 
him  under  the  said  indenture  of  the  24th  day  of  May  1739,  and 
the  said  fine  levied  in  pursuance  of  the  said  indenture ;  by 
Mkkad       virtue  of  which  said  devise  Michael  Burton^  the  devisee  named 
*"     '        in  the  said  will  of  the  said  Henry  Burton^  became  and  was 
seised  of  such  estate  of  and  in  the  reversion  of  the  said  tene- 
ments, with  the  appurtenances  in  the  said  declaration  mentioned 
as  had  belonged  to  the  f^aid  Henry  Burton^  and  being  so  seised 
died.  afterwards,  to  wit,  in  the  year  of  our  Lord  1759,  died;   after 

whose  death,  all  the  estate  and  interest  of  the  said  Michael 
Premiaet  Bwrton  of  and  in  the  said  premises,  descended  and  came  to 
the  lessor     i^hael  Burton^  Esq.  the  lessor  of  the  said  Cornelius^  (the  Plain- 

H^dffi       ^'^^  ^^^  ^^"  ^"^  ^^^^ '  ^^^  ^^^  ^^'^  Michael  Burton  the  lessor, 
thereupon  became  seised  of  such  estate  of  and  in  the  said  re- 
version as  could  or  might  lawfully  pass  to  him  by  virtue  of  the 
several  premises  aforesaid.     And  the  jurors  aforesaid,  on  their 
]^22^^      oftth  aforesaid,  further  say,  that  the  said  Richard  Wiliiams  died 
wanamt       before  the  year  of  our  Lord  1788,  without  having  had  issue  by 
J^"^        the  said  Sarah  JVillianis ;  and  that  the  said  Maty  Burton  also 
Death  of      died  on  the  10th  day  of  July  in  the  year  of  our  Lord  1778, 
twyriS^   without  having  had  issue  by  the  said  Henry  Burton  or  any  after- 
issue,  taken 
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taken  husband*    And  the  jurors  aforesaid,  on  their  oath  afore*      ITM. 
said,  further  say,  that  the  aforesaid  term  of  one  hundred  years  q^^^„ 
ceased  and  determined  immediately  after  the  death  of  the  said    .  agabut 
Richard  William  ;   and  that  the  said  Sarah  WilUam  after  the  „_^f!!:, 
several  deaths  of  the  said  Richard  Williams  and  Mary  Burionj  Uanu  adaed 
entered  upon  the  several  tenements  with  the  appurtenances  in 
the  said  declaration  mentioned,  and  became  and  was  seised  of 
such  estate  therein  as  could  or  might  legally  pass  to  her  under 
and  by  Tirtne  of  the  several  premises  aforesaid}  and  afterwards 
by  a  certain  indenture  bearing  date  and  executed  on  the  I9ik  ConTejuioe 
day  ^November  in  the  year  of  our  Lord  1778,  between  the  said  Richard 
Sarah  Williams  of  the  one  part,  and  one  Robert  Woodford  of  ^"^J^J^ 
the  other  part»  she  the  said  Sarah  Williams^  for  and  in  consi«>  tcnnit  to 
deraticm  of  the  sum  of  five  shillings  to  her  in  hand  paid  by  in^J^v^^ 
the  said  Robert  WooJ^ordy  did  bargain  and  sell  to  the  said  Ro»  "f^* 
bert  Woodfordj  his  executors,  administrators  and  assigns,  the 
aforesaid  several  premises  in  the  said  indenture  quadripartite 
contained,  not  being  the  paternal  estate  of  the  said  Richard 
Williams  being  the  premises  in  the  said  declaration  mentioned^ 
to  have  and  to  bold  the  same  to  the  said  Robert  Woodford,  his 
executors,  administrators  and  assigns,  for  one  whole  year  firom 
thence  next  ensuing;  by  virtue  whereof   and  by  force  of  the 
statute  for  transferring  uses  into  possession,  the  said  Robert 
Woodford  became  seised  and  was  possessed  of  the  said   last 
mentioned  premises  as  the  law  requires:  and  being  so  possessed 
thereof  by  an  indenture  tripartite  of  release,  dated  and  exe- 
cuted on  the  90th  day  of  November  1778,  and  made  between 
the  said  Sarah  Williams  of  the  first  part,  the  said  Robert  Wood- 
ford  of  the  second  part,  and  William  Mayhem  of  Colchester,  in 
the  county  of  Essex,  Esq.^  of  the  third  part;  the  said  Sarah 
Williams,  for  barring  and  extinguishing  all  estates  tail,  and  the 
remainders  and  reversions  thereupon  expectant  and  depending, 
and  for  settling,  establishing,  limiting,  and  disposing  of  the 
inheritance  of  the  several  premises  in  the  said  indenture  men- 
tioned to  the  several  uses  therein  declared  concerning  the  same, 
and  for  the  considerations  th^win  mentioned,  did  grant,  bar- 
gun,  sell,  release  and  confirm  unto  the  said  Robert  Woodford 
and  bis  heirs  in  his  actual  possession  then  being,  by  virtue  of 
the  aforesaid  bargain  and  sale  thereof  to  him  made  by  the  said 
Sarah  Williams  for  one  year,  all  the  said  last  mentioned  tene- 
ments with  the  appurtenances,  being  the  premises  in  the  $aid 

declaration 
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1792.     declaration  mentioned  amongst  other  things,  to  have  and  la 
^ hold  the  same  unto  and  to  the  use  and  behoof  of  the  said 

GOODRIGBT  ,  I       .  1         .  1  1 

againa      Robert  Woodford  *  and  his  heirs,  to  the  intent  and  purpose  that 
^°"*      the  said  Robert  Woodford  might  become  a  good  and  perfect 
*■         -^    tenant  to  the  freehold  of  the  said  premises,  in  order  that  one 
or  more  common  recovery  or  recoveries  might  be  thereof  had 
and  suffered  in  the  th6n  present  Michaelmas  or  Hilary  term 
then  next,  or  in  any  subsequent  term ;   and  it  was  thereby  de- 
clared that  the  said  recovery  or  recoveries  should  be  and  enure 
to  the  use  of  such  person  or  persons,  and  of  and  for  such 
To  such       estate  and  estates,  intents,  and  purposes,  and  in  such  sort,  man- 
U^jJa?*'    ^^^  ^^^  iotni  as  the  said  Sarah  Williams  by  any  deed  or  deeds 
Uamt  should  in  writing,  to  be  by  her  from  time  to  time  duly  executed  and 
"*^"  attested  in  the  presence  of  two  witnesses ;  or  by  her  last  will 

and  testament  in  writing,  or  any  writing  purporting  to  be  her 
last  will  to  bie  by  her  duly  executed,  should  at  any  time  or 
times  after  the  making  of  the  said  indenture,  appoint,  direct, 
limit,  or  declare,  and  for  want  of  such  appointment,  and  as  to 
such  part  or  parts  thereof  whereof  no  such  .appointment  should 
be  made,  to  the  use  of  the  said  Sarah  Williams  her  heirs  and 
assigns  for  ever.     And  the  jurors  aforesaid,  on  their  oath  afore- 
said, further  say,  that  the  said  last  mentioned  indenture  was 
*duly  inrolled  in  the  Court  of  Chancery  on  the  8th  day  of  2>f- 
cember  1778,  being  first  duly  stamped  according  to  the  statute 
in  such  case  made  and  provided,  and  that  the  said  Robert  Wood- 
ford  by  virtue  thereof  became  and  was  seised  of  and  in  the 
said  several  lands  and  premises  in  the  said  last  mentioned  in- 
Recorery      denture,  specified,  as  the  law  requires:  and  the  jurors  aforesaid, 
JJ^^J^^     on  their  oath  aforesaid,  further  say,  that  for  the  purposes  which 
liam»,  are  expressed  in  the  said  indenture,  one  William  Mayhew  sued 

and  prosecuted  a  certain  writ  of  entry  sur  dissessin  en  le  post 
out  of  his  majesty's  Court  of  Chancery  at  Westminster^  directed 
to  the  sheriff  of  the  county  of  Essex  bearing  date  the  15th  day 
of  October^  in  the  18th  year  of  his  said  majesty's  reign,  where 
by  his  said  majesty  directed  the  said  sheriff  that  he  should 
command  Robert  Woodford,  Eiq!  that  justly  and  without  delay 
he  should  render  to  the  said  William  Mayhew,  among  other 
things,  the  several  messuages,  Innds^  tenements,  and  premises 
in  the  said  declaration  mentioned  which  he  claimed  to  be  his 
right  and  inheritance,  and  into  which  the  same  Robert  had  not 
entry,  but  after  the  disseisin  which  Hugh  Hunt  unjustly,  and 

without 
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witiioot  judgment,  had  made  to  the  aforesaid  William  within     1 79^« 
thirty  years  then  last  past,  as  he  said,  and  whereof  be  com-  goodrmm 
plained  that  the  aforesaid  Robert  deforced  him,  and  unless  he     <^gp*^ 
should  so  do,  and  if  the  said  fVtUiam  should  give  security  to     r  50  -i 
prosecute  his  snitf  that  then  he  should  summon  by  good  sum* 
moners  the  said  Robertf  that  he  should  be  before  the  king^s 
justices  at  Westminster  on  the  Morrow  of  All  Souls  to  shew  why 
he  would  not  do  it :  at  which  said  day,  before  Sir  fVillimm  de 
Grey^  knt,  and  his  brethren,  then  justices  of  our  lord  the  kin^ 
of  the  bench  at  Westminster  aforesaid,  came  as  well  the  said 
William  Mayhem  as  the  said  Robert  Woodford^  in  their  proper 
persons,  whereupon  the  said  William  Mayhem  then  and  there 
demanded  against  the  said  Robert  Woodford  all  the  several 
tenements  and  premises  with  the  appurtenances  in  the  said  writ 
of  entry  mentioned,  as  his  right  and  inheritance,  and  into  which 
the  said  Robert  had  not  entry,  but  af^r  the  disseisin  which 
Hugh  Hunt  thereof  unjustly,  and  without  judgment  had  made 
to  the  said  WiUiam  within  thirty  years,  &c.  and  whereupon  he 
the  said  William  said  that  he  was  seised  of  the  said  tenements. 
and  premises  with  the  appurtenances  in  his  demesne  as  of  fee, 
in  time  of  peace,  in  the  time  of  our  lord  the  present  king,  by 
taking  the  profits  thereof,  to  the  value,  &c.  and  into  which, 
&C.  and  therefore  he  brought  this  suit,  &c.  and  the  said  Robert 
in  his  own  proper  person  came  and  defended  his  right,  when 
&c  and  thereupon  vouched  to  warranty  the  said  Sarah  Williams^ 
who  was  then  and  there  present  in  court  in  her  proper  person, 
and  freely  warranted  the  said  tenements  and  premises  with  the 
appurtenances  in  manner  aforesaid,  &c.  and  thereupon  he  said 
that  he  was  seised  of  the  said  premises  in  his  demesne  as  of  fee, 
and  in  right,  in  the  time  of  peace,  in  the  time  of  the  lord  the 
present  king,  by  taking  the  profits  thereof,  to  the  value,  8cc.  into 
which,  &c.  and  thereof  he  brought  his   suit,  &c.  and  the  said 
Sarah  tenant   by  her  own  warranty  came  and  defended   her 
right,  when,  &c  and  thereupon  further  vouched  to  warranty 
nomas  Francis  Martin,  who  was  likewise  present  there  in 
court  in  his  proper  person,  and  freely  warranted  to  her  the 
said  several  tenements  and  premises  with  the  appurtenances, 
and   thereupon  the  said  William  demanded  against  the  said 
Thomas  Francis  tenant  by  his  own  warranty,  the  several  tene- 
ments and  premises  with  their  appurtenances  in  manner  afore- 
said, and  thereupon  he  said  that  he  was  seised  of  the  same  pre- 
roL.  II.  F  mises 
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mises  in  his  demesne  as  of  fee  and  right  in  time  of  peace,  ia 
the  time  of  the  lord  the  present  king,  by  taking  the  profits 
thereof  to  the  valae,  &c.  into  which,  &c.  and  thereof  he 
brought  his  suit,  &c.  And  the  said  Thomas  Francis  tenant  by 
his  own  warranty,  defended  his  right,  when,  &c.  and  said  that 
the  said  Htigh  did  not  disseise  the  said  WiUiam  6i  the  said  pre- 
mises as  the  said  William  by  his  writ  and  declaration  therein 
had  supposed,  and  of  that  he  put  himself  upon  the  country, 
&c.  And  the  said  WiUiam  thereupon  craved  leave  to  imparle, 
and  he  had  it,  &c.  And  aderwards  the  said  William  came 
again  there  into  court  in  the  same  term  in  his  proper  person, 
and  the  said  Thomas  Francis^  although  solemnly  called,  came 
not  again,  but  departed  in  contempt  of  the  court,  and  made  de- 
fault; therefore  it  was  considered  that  the  said  William  should 
recover  his  seisin  a^foinst  the  said  Robert  of  the  same  tenements 
and  premises  with  the  appurtenances,  and  that  the  said  Robert 
should  have  of  the  lands  of  the  said  Sarah  to  the  value,  &c. 
and  further  that  the  said  Sarah  should  have  of  the  land  of  the 
said  Thomas  Francis  to  the  value,  &c.  and  that  the  said  Thomas 
Francis  should  be  in  mercy,  &c.  and  thereupon  the  said  WU- 
liam  prayed  the  king's  writ  to  be  directed  to  the  sheriff  of  the 
county  of  Essex^  to  cause  full  seisin  to  be  delivered  to  him  of 
the  same  several  tenements  and  premises  with  the  appurtenances 
in  the  declaration  within  mentiontid,  and  it  was  granted  to  him, 
&c.  And  thereupon  a  certain  writ  of  our  lord  the  king  was  issued 
out  of  the  said  court  of  our  said  lord  the  king  of  the  bench  at 
Westminster^  bearing  teste  the  Qth  day  of  November^  in  the  nine- 
teenth year  of  the  reign  of  our  lord  the  now  king,  directed 
to  the  sheriff  of  EsseXy  whereby  our  said  lord  the  king  com- 
manded the  said  sheriff  that  without  delay  he  should  cause  the 
said  William  to  have  full  seisin  of  the  said  several  tenements 
with  the  appurtenances,  and  in  what  manner  he  should  have 
executed  that  precept,  he  should  make  appear  to  our  said  lord 
the  king's  justices  at  Westminster^  in  fifteen  days  of  St.  Martin^ 
and  should  have  then  there  that  writ,  and  which  said  writ  was 
afterwards  and  before  the  return  thereof  delivered  to  William 
Lushingtony  Esq.  then  and  there  being  sheriff  of  the  said 
county  of  Essex^  to  be  executed  by  him  in  due  form  of  law- 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  say» 
that  in  the  ^d\A  fifteen  days  of  St.  Martin  the  said  WtlUanm^ 
Mayhew  came  into  the  said  court  of  our  said  lord  the  king  a^ 

tb 
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the  bench  at  Westminster  aforesaid,  in  his  proper  person,  and      1792. 
the  sheriff  of  the  said  county  of  Essex^  namely,  the  said  fVH-  ^^ — 
Ham  LushingUm,  Esq.  then  returned,  that  he  by  virtue  of  the      agama 
said  writ  to  him  directed  on  the  lO^A  day  of  November  in  the  jj^'^*!i 
sai^  term  did  cause  full  seisin  of  the  premises  therein  mentioned  the  iheriff 
lo  be  ddivered  to  the  said  William  Mayhew  as  by  the  said  writ  ^,^^ 
be  was  commanded.    And  the  jurors  aforesaid,  on  their  oath  <i°  <^  ^ 
aforesaid,  farther  say,  that  the  several  messuages,  lands  and  vemb^.   ^ 
premises  in  the  said  recovery  mentioned,  are  the  same  lands     [  60  ] 
and  premises  as  are  mentioned  in  the  indenture  bearing  date 
the  20th  day  of  November  1778,  and  of  which  the  premises  in 
the  said  declaration  are  parcel,  and  that  by  virtue  of  the  same 
last  mentioned  indenture  and  recovery  the  said  Sarah  Williams 
Altered  into  the  said  tenements  with  the  appurtenances  in  the 
said  declaration  mentioned,  and  became  and  was  seised  of  such 
estate  and  interest  therein  as  could  lawfully  pass  tp  ber  under 
and  by  virtue  of  the  same  indenture  and  recovery,  and  being 
so  seised,  the  said  Sarah  Williams  by  indenture  of  bargain  and 
sale  dated  the   17th  day  of  Jutie  1779)  between  the  said  Sarah 
Williams  of  the  one   part,   and    7%e  Right  Honourable  Ri- 
chard Bigby  of  Mistley  Hall,  in  the  county  of  Essex,  one  of 
his  Majesty's  Most  Honourable  Privy  Council,  of  the  other 
part,  in  consideration  of  10,545^   paid  by  the  said  Richard 
Bighy  to  the  said  Sarah  Williams,  she  the  said  Sarah  Williams 
did  appoint,  direct,  limit,  grant,  bargain,  sell,  and  confirm  unto 
the  said  Richard  Rigby,  his  heirs  and  assigns,  all  the  tenements 
with  the  appurtenances  in  the  said  declaration  mentioned,  to 
have  and  to  hold  the  same  unto  the  said  Richard  Rigby,  his 
heirs  and  assigns  for  ever,  which  said  indenture  was  duly  in- 
rolled  in  the  Court  of  Chancery,  being  first  duly  stamped  ac^ 
cording  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided.    And  the  jurors  aforesaid,  on  their  oath  aforesaid,  fur- 
ther say,  that  on  the  Morrow  of  the  Holy  Trinity,  in  the  nine- 
teenth year  of  the  reign  of  our  lord  the  now  king,  a  fine  sur 
conusance  de  droit  come  ceo,  i^c.  was  duly  levied  in  the  Court  of 
Common  Pleas  before  the  justices  of  the  said  court,  between  the 
said  Richard  Rigby  Plaintiff,  and  the  said  Sarah  Williams  De- 
forceant,  of  the  several  lands  and  tenements  in  the  said  declara- 
tioA  mentioned,  whereby  the  said  Sarah  Williams  did  acknow- 
ledge all  the  said  premises  in  the  said  declaration  mentioned  to 
be  the  right  of  him  the  said  Richard  Rigby,  as  those  which  the 

F  t  said 
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1792.     said  Richard  had  of  the  gift  of  the  aforesaid  Sarah,  land  thoee 
OooDEioHT  ^^^  ^^^  thereby  remise  and  quit-claim  from  her  and  her  hein 

againa  to  the  aforesaid  Richard  Rigby  and  his  heirs  for  ever,  and 
°^*  moreover  that  the  said  Sar€Lh  had  granted  for  her  and  her  heirs 
that  they  would  warrant  to  the  aforesaid  Richard  and  his  heirs, 
the  aforesaid  premises  against  her  the  said  Sarah  and  her  heirs 
for  ever :  And  the  said  fine  was  afterwards  duly  proclaimed  in 
the  said  term,  and  in  the  three  next  following  terms  in  the  said 
court,  according  to  the  form  of  the  statute  in  that  case  made 

[  3l  ]  and  provided,  by  virtue  of  which  said  last  mentioned  indenture 
and  fine  the  said  Richard  Righy  entered  into  the  said  tenements 
with  the  appurtenances  in  the  said  declaration  mentioned,  and 
became  and  was  seised  of  such  estate  and  interest  as  therein 
could  lawfiilly  pass  to  him  under  and  by  virtue  of  the  said 
indenture  and  fine.  And  the  jurors  aforesaid,  on  their  oath 
aforesaid,  farther  say,  that  the  said  Sarah  WiUiams  afterwards, 
to  wit,  on  the  2td  day  of  September  1 782,  died  without  issue, 
and  that  after  her  death  and  within  five  years  next  after  the 
death  of  the  said  Sarah  Williams,  and  within  one  year  next 
before  the  commencement  of  this  suit,  to  wit,  on  the  ISth  day 
of  September  1787,  the  said  Michael  Burton  the  lessor  of  the 
said  Cornelius^  actually  and  in  fact  entered  into  and  upon  the 
tenements  with  the  appurtenances  in  the  said  declaration  men- 
tioned claiming  title  thereto,  and  then  and  there  claimed  the 
same  as  his  estate  and  freehold  for  the  purpose  of  avoiding  the 
said  fine  so  levied  by  the  said  Sarah  WiUiams  as  last  aforesaid, 
and  ejected  the  said  Richard' Rigby  therefrom,  and  became  and 
was  seised  thereof,  and  being  so  seised  thereof,  afterwards,  to 
wit,  on  the  16th  day  of  September,  in  the  said  declaration  men- 
tioned, demised  the  said  several  tenements  with  the  appurten- 
ances to  the  said  Cornelius,  to  hold  the  same  respectively  to  the 
said  Cornelius  and  his  assigns  in  manner  and  form  ag  the  said 
Cornelius  hath  in  his  said  declaration  within  alleged,  by  virtue 
of  which  said  several  demises  in  the  said  declaration  within 
mentioned,  the  said  Cornelius  afterwards,  to  wit,  on  the  days 
respectively  in  that  behalf  in  the  said  declaration  mentioned, 
entered  into  the  said  tenements  with  the  appurtenances,  and  was 
possessed  thereof  and  the  said  Cornelius  being  so  possessed 
thereof,  the  said  Francis  Hall,  Ann  Barnard,  and  Marikay 
claiming  title  under  the  said  Richard  Rigby,  afterwards,  to  wit^ 
on  the  18th  Asy  of  September,  in  the  said  declaration  mentioned^ 

with 


Ill  TRB  Thirty-sbcokd  Ysar  OF  GEORGE  III.  6£ 


GOOD&IOBT 

agamtt 


with  force  and  arins  entered  into  the  several  premises  with  the     lygf. 
appurtenances  so  respectively  demised  to  the  said  Cornelius  as 
aforesaidi  for  the  several  terms  as  aforesaid,  which  were  not 
then  expired,  and  ejected  the  said  Cornelius  therefrom  as  the     ^obt. 
said  Comdius  hath  within  thereof  complained  against  them. 
But  whether  upon  the  whole,  &c.  &c.  &a 

On  the  part  of  the  Plainti£P,  Bond^  Serjt.,  made  two  points  of 
argument,  1.  That  Sarah  Williams  had  not  a  sufficient  estate 
tail  vested  in  her,  to  enable  her  to  suBPer  a  recovery  and  bar  the 
remainders  over.    2.  That  supposing  she  had  a  sufficient  estate    [  68  ] 
for  that  purpose^  yet  the  recovery  in  question  was  bad,  because 
it  appeared  from  the  return  of  the  sheri£P,  that  he  had  executed 
the  writ  of  seisin  on  the  10th  o(  November  1778,  but  the  tenant 
to  iheprigeipe  was  not  made  till  the  19th  and  £Oth  at  Nooem* 
6er(a)  in  that  year.     As  to  the  first  point,  he  suggested  that 
lender  the  marriage  settlement  17d8,  an  estate  for  life  was  li* 
mited  to  Sarah  Williams  (then  Bishop)^  and  after  other  estates 
interposed,  a  remainder  to  the  heirs  of  her  body,  but  that  by 
the  act  of  Parliament  which  passed  on  the  bankruptcy  of  Richard 
WittiamSj  her  estate  for  life  was  taken  away,  and  a  new  one 
created,  the  limitation  to  the  heirs  of  her  body  remaining  un« 
altered ;  so  that  there  were  two  estates  created  by  two  diffisrent 
instruments,  which  could  not  unite  so  as  to  give  her  a  vested 
estate  tail,  and  enabled  her  to  suffer  a  recovery,  and  bar  the 
renminder  in  fee,  which  was  become  vested  in  Henry  Burton. 
But  this  objection  the  Court  immediately  over-ruled,  and  said 
there  could  be  no  doubt  on  the  words  of  the  act,  that  it  operated 
merely  to  confirm  the  estate  tail  which  Sarah  Williams  took  by 
the  marriage  settlement :  that  the  same  objection  had  been  made 
in  the  case  of  Driver  v.  Hussey  (£),  and  the  validity  of  it  denied. 
In  this  Bond  acquiesced,  and  applied   himself  to  the  second 
ground  of  argument,  viz,  that  the  recovery  was  void,  on  ac- 
count of  the  time  when  seisin  of  the  freehold  was  stated  by  the 
sberiflT  to  have  been  delivered. 

On  that  ground,  he  argued,  that  it  appeared  on  the  record 
that  seisin  was  given  by  the  sheriff  ten  days  before  the  date  of 
the  conveyance  to  the  tenant  of  the  freehold,  when  in  fact  Sarah 
Williams  was  in  possession  of  the  lands.     This  was  repugnant, 

(a)  Tli«  date  of  the  conveyance  to      ferent  nature,  and  this  objection  but 

Robert  Woodford,  slightly  mentioned,  and  not  insbted 

{b^  Anii,  Tol.  I.  S69.  As  the  prin-      upon,  it  was  omitted  in  the  report. 

cipal  point  in  that  case,  was  of  a  dif- 

] 
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1792.     and  vitiated  the  whole  proceeding.   A  recovery  is  not  complete 
qZI^     before  execution ;  being  a  conveyance  to  uses,  the  nature  of  the 

againu  estate  is  not  altered,  nor  does  there  arise  any  new  use  to  the 
°'^'  recoverer,  till  the  writ  of  seisin  is  properly  executed.  Pigot  on 
Recov.  153,  M&^re^  l^l,  Sir  JV.  Joiies^  10.  Neither  is  this  case 
within  the  stat.  14  Geo.  2.  c.  20.  s.  5,  which  arose  from  the 
fictitious  relation  to  the  first  day  of  the  term,  and  was  made 
foradifierent  purpose,  viz.  to  prevent  recoveries  from  being  set 

[  65  ]  aside,  where  the  tenant  to  the  praecipe  is  created  by  deed  exe- 
cuted after  the  award  of  the  writ  of  seisin.  Pigot^  58.  Wilson  on 
FineSf  348.  The  words  of  the  sixth  section  of  the  act  are, 
<*  executed  after  the  time  of  the  judgment  given,  and  the  award 
<*  of  the  writ  of  seisin."  But  there  is  a  material  difierence  be- 
tween the  award  and  the  exectUion  of  the  writ,  and  the  7th  and 
8th  sections  expressly  provide  that  the  act  shall  not  be  extended 
beyond  its  strict  limits. 

The  counsel  on  the  other  side  were  stopped  by  the  Court, 
who  said,  that  though  there  might  have  been  some  doubt,  if  it 
bad  been  found  as  a  fact,  that  seisin  was  actually  given  on  tlie 
10th  of  November^  yet  the  day  named  in  the  return  was  imma- 
terial ;  for  it  was  not  necessary  to  name  any  particular  day,  and 
the  return  would  have  been  good  without  it.  All  that  was  ne- 
cessary was,  that  seisin  should  be  delivered  after  the  judg- 
ment, and  before  the  return  of  the  writ,  and  that  the  proceed- 
ings should  all  be  in  the  same  term.  That  those  requisites 
were  complied  with  in  tlie  present  case,  which  was  directly 
witliin  the  statute  14  Geo.  fi.  5.  5  &  6.  As  therefore  the  day 
mentioned  in  the  sherifTs  return  was  repugnant  to  the  rest  of 
the  proceedings,  it  was  to  be  rejected,  and  there  must  be 

Judgment  for  the  Defendant. 


Wednesday,  RoNDEAU    agaitlSt   WyATT. 

June  27th.  ^ 

A,  and  B,  ^HIS  was  an  action  on  the  case,  for  the  non-performance  of 
a"verbai  *  special  agreement.     The  first  count  of  the  declaration 

agreenient 

for  the  sale  of  goods,  to  be  delirered  to  A,  at  a  future  period  :  there  is  neither  earnest  paid,  a  note  or 
memorandum  in  writing  signed,  nor  any  part  of  the  goods  delivered;  this  contract  is  void,  being  within 
Uie  statuU  of  frauds  (a),  though  it  is  executory,  and  though  it  has  been  admitted  by  B,  in  his  answer 
to  a  bill  in  Chancery  filed  by  A, 

(a)  [The  principle  of  this  decision  Elston,  7  T.  R.  14.  Groves  v.  Buck^ 
had  been  frequently  recognized  in  3M.  &S,  178.  Garbuit  v.  Watson, 
subsequent  cases;    vide  Cooper   v.      5  fi.  &  A,  613.] 

stated^ 
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stated,  that  it  was  agreed  between  the  Plaintiff  and  the  Defend-      179^. 
ant,  that  the  Plaintiff  should  buy  of  the  Defendant  3000  sacks    Rq^.^eau 
of  flour  of  the  Defendant  and  divers  other  persons  carrying  on      against 
trade  in  copartnership,  by  the  name,  style  and  firm  of  the         ^^*^ 
Albion  Mill  Company,  at  the  price  of  4 is.  per  sack,  but  upon 
condition^  and  it  was  then  and  there  understood  between  the 
said  Plaintiff  and  Defendant,  that  the  Plaintiff  was  to  export 
the  said  flour  to  foreign  parts;  and  it  was  then  and  there  agreed 
&c.  that  the  Defendant  should  deliver^  or  cause  to  be  delivered 
to  the  Plaintiff,  on  board  of  ships  or  vessels  in  the  river  J7i(imesy 
the  said  SOOO  sacks  of  flour;  that  the  Plaintiff  requested  the 
Defendant  to  deliver  the  said  3000  sacks  of  flour  to  the  Plain- 
tiff, on  board  certain  ships  in  the  said  river,  which  the  said     [  64*  ] 
Plaintiff  had  procured  to  receive  the  same  according  to  the  said 
promise,  &c*     Yet  the  Defendant  not  regarding,  &c.  did  not 
deliver.  Sec  on  board,  &c.  whereby  the  Plaintiff  lost  divers 
gains  and  profits,  which  he  would  have  acquired  by  exporting 
and  reselling  the  said  3000  sacks  of  flour,  &c.  &c.     The  other 
counts  did  not  materially  differ  from  the  first.  Plea,  the  general 
issue. 

At  the  trial,  which  came  on  before  Lord  Loughborough^  at 
Guildhall^  at  the  sittings  after  last  Michaelmas  term,  it  appeared 
that  the  Defendant,  who  was  one  of  the  proprietors  of  the  Albion 
Millj  had  entered  into  a  verbal  agreement  to  sell  and  deliver 
3000  sacks  of  flour  to  the  Plaintiff,  to  be  put  in  sacks  which 
the  Plaintiff  was  to  send  to  the  Mill,  and  shipped  on  board 
vessels  to  be  provided  by  him  in  the  river,  on  an  express  con- 
dition that  the  flour  should  be  exported  to  foreign  parts,  from 
some  port  which  the  Plaintiff  was  to  open,  and  should  not  meet 
the  Defendant  and  the  Company  again  in  the  home  market.  In 
order  to  carry  the  scheme  of  exportation  into  effect,  the  Plain- 
tiff sent  down  to  Shoreham  in  Sussex^  a  large  quantity  of  corn 
and  flour  merely  to  reduce,  by  collusion  and  a  fictitious  sale, 
the  market  price  to  the  level  prescribed  by  act  of  Parliament  {a). 
But  this  intended  trick  being  discovered  by  Government,  the 
exportation  was  prevented,  as  the  price  was  then  very  high,  and 
an  apprehension  of  a  scarcity  in  this  country  prevailed.  As  the 
Plaintiff  therefore  could  not  legally  comply  with  the  condition 
contained  in  the  contract,  the  Defendant  refused  to  deliver  the 

(a)  13  Geo,  5.  c.  4f.  s.  5. 

flour. 
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1792.  flour.  In  consequence  of  this,  the  Plaintiff  filed  a  bill  in 
jj^^^  Chancery  (a)  against  the  Defendant,  praying  a  specific  per- 
against  formauce,  a  discovery  of  facts,  &c.  and  the  names  of  the  partners 
^^"*  in  the  undertaking.  In  his  answers  to  the  bill  the  Defendant 
admitted  the  agreement,  but  pleaded  the  statute  of  frauds,  and 
averred  that  there  was  no  note,  or  memorandum  in  writing, 
nor  a  delivery  of  any  part  of  the  flour  to  the  Plainti£^  &c. 
following  the  words  of  the  statute.  That  plea  being  over-ruled, 
the  present  action  was  brought,  in  which  the  Plaintiff  obtained 
a  verdict,  contrary  to  the  opinion  of  Lord  Loughborough^  before 
whom  the  cause  was  tried,  who  thought  that  on  grounds  of 
public  policy,  but  chiefly  because  the  contract  seemed  to  him 
to  be  within  the  statute  of  frauds,  the  Plaintiff  was  not  entitled 
to  recover.  And  now  a  rule  having  been  granted  to  shew 
[  65  ]  cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  Adair  and  Bond^  Serjts.,  shewed  cause,  contending 
that  the  contract  did  not  come  within  the  statute  of  frauds : 
first,  because  it  was  executory;  secondly,  because  it  was  ad- 
mitted by  the  answers  in  Chancery.  1.  The  agreement  being 
to  deliver  the  flour  on  board  some  ships  in  the  river,  it  could 
not  be  performed  till  the  time  and  place  of  delivery  were  fixed, 
it  was  therefore  clearly  executory,  and  being  executory  it  was 
not  within  the  statute  according  to  a  series  *  of  authorities. 
Simon  v.  Metivier,  5  Burr.  1921.  1  Black.  599-  BuU.  N.  P.  280. 
Towers  v.  Osborne^  Stra.  506.  Clayton  v.  Andrews^  4  Bup\  2101. 
Alexander  v.  Comber ^  ante,  vol,  i.  26.  2.  As  one  great  pbject 
of  the  statute  was  to  prevent  perjury  in  transactions  of  this 
kind,  the  case  does  not  fall  within  it,  where  there  is  no  danger 
of  perjury  by  the  agreement  being  admitted,  and  in  the  present 
instance  the  agreement  was  admitted  by  the  answers  in  Chan- 
cery. This  doctrine  has  been  laid  down  both  in  law  and  equity, 
in  the  former  by  Lord  Mansfield^  1  Black,  600,  in  the  latter, 
2  Atk.  155.   I  Vczey,  218.  221.  Atnbl.  586. 

Lawrence  and  Marshall^  Serjts.,  in  support  of  the  rule. 
Though  by  the  terms  of  the  agreement  the  flour  was  to  be  de- 
livered on  the  river,  yet  it  was  not  necessarily  executory,  for 
the  delivery  might  have  been  immediate  if  the  ships  had  been 
ready.  But  admitting  that  the  delivery  was  to  be  at  a  future 
period,  the  contract  was  not,   on  that  account,  without  the 

(a)  See  3  Brown.  Cas.  in  Chan.  154. 

statute. 
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statute^  the  words  (a)  of  which  are  fully  sulBScient  to  comprehend 
it.  There  can  be  no  good  reason  why  the  future  delivery  of 
goods  should  prevent  the  operation  of  the  statute;  on  the  con- 
trary, there  is  much  more  danger  of  peijury  being  committedf 
and  mistakes  happening,  where  a  verbal  agreement  is  not  to  be 
executed  till  a  distant  period,  than  where  it  is  to  be  completed 
as  soon  as  it  is  entered  into.  With  respect  to  the  case  of  Towers 
V.  Osbon^ey  there  was  something  in  the  contract  besides  the 
mere  sale  of  goods,  namely,  the  work  and  labour  of  making 
the  chariot:  but  at  best  it  is  a  loose  note  of  a  decision  at  Nisi 
PriuSf  and  on  that  case  the  opinion  of  the  Court  in  Clayton  v. 
Andrews  was  founded,  as  also  in  Alexander  v.  Comber.  As  to 
Simon  v.  Metioier^  the  principle  of  that  case  was,  that  the 
auctioneer  was  the  agent  of  both  the  buyer  and  seller.  And 
whep  the  present  case  came  before  Lord  ThurUm  in  Chancery, 
his  Xxurdship  said,  ^^  I  should  have  thought  that  the  mere  fact 
^*  of  the  corn  not  being  to  be  delivered  immediately,  would 
^*  not  have  taken  it  out  of  the  statute,'*  and  afterwards,  ^*  I  do 
*^  not  go  \k^p0ti  its  being  out  of  the  statute;  but  if  it  is  a  mea- 
*^  suring  cast,  and  upon  cases  at  law,  which  must  stand  till  they 
are  revised  by  a  court  of  law,  it  is  held  to  be  out  of  the 
statute  I  cannot,  sitting  in  a  court  of  equity  say,  that  the 
<<  cases  are  improperly  settled  at  law."  3  Brown^  Cas.  in  Chan. 
\55*  It  is  plain  therefore,  that  his  lordship  doubted  the 
validity  of  those  cases.  As  to  the  argument,  that  the  contract 
was  admitted  by  the  Defendant  in  his  answers  in  Chancery,  the 
true  rule  seems  to  be,  that  if  a  party  admits  an  agreement  in 
his  answer,  without  insisting  upon  the  Statute  of  Frauds,  the 
Court  will  hold  it  to  be  good.  Prec.  in  Chan.  208.  374.  533. 
but  where  the  statute  is  pleaded,  and  the  exceptions  of  it  nega- 
tived, the  Court  of  Chancery  will  not  compel  the  Defendant 
to  execute  it :  WhaUy  v.  Bagenal,  6  Brawn's  Pari.  Cas.  45. 
W/iitchurch  v.  Bevis^  2  Btxjwn's  Cas.  in  Chan.  556.  Thus  also 
the  Court  of  Exchequer  has  holden,  that  if  the  Defendant  by 
his  answer  insists  upon  the  statute,  a  specific  performance  can« 


Ci 
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(a)  29  Car.  «.  c.  5.  s.  17.  "  No 
**  contract  for  the  tale  of  any  goods, 
**  wares  and  merchandizes,  for  the 
"  price  of  10/.  sterling  or  upwards, 
**  shall  he  allowed  to  he  good,  ex- 
cept the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something 


u 


u 
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**  in  earnest  to  bind  the  bai^in,  or 
**  in  part  payment,  or  that  some  note 
*'  or  memorandum  in  writing  of  the 
^  said  bargain  be  made  and  signed 
^  by  the  parties  to  be  chained  by 
**  such  contract,  or  their  agents  therc- 
*'  unto  lawfully  authorized." 

not 


179SU 

RoxxtMJr 

ogakui 

Wtatt. 
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179^.     not  be  decreed,  though  he  confesses  the  agreement.    Steacart 

-^Uivjouj,    ^*  f^oreless^  in  Scacc.  April  10,  1785.    Eyres  v.  Iveson,  in  Scacc. 

agairut      Jh'ti.  1785.  citcd  in    Whitchurch  v.  Bevis^   2  Brown*s  Cas.  in 
'     Chan.  56S,  564.     In  the  present  case,  the  Defendant  in  his 
answer  insists  on  the  statute,  and  denies  the  exceptions  con- 
tained in  it 

Cur.  advis.  xndL 
On  this  day  Lord  Loughborough^  after  stating  the  facts  of  the 
case,  pronounced  the  judgment  of  the  Court  (a),  to  the  follow- 
ing effect 

The  only  point  to  be  decided  is  diat  which  arises  on  the 
Statute  of  Frauds ;  and  we  who  are  now  in  Court  think  that 
the  objection  made  on  the  statute  is  well  grounded,  and  there- 
fore that  the  Plaintiff  ought  to  be  nonsuited.  It  was  said  in 
the  argument :  1.  That  the  statute  does  not  extend  to  cases  of 
executory  contracts;    and  2dly,  That  it  was  not  applicable, 

[  67  ]  where  the  agreement,  which  was  the  subject  of  the  action,  stood 
confessed  by  the  Defendant's  answer  to  a  bill  in  equity;  and 
that  in  the  present  case  the  agreement  did  appear  on  the  face 
of  the  proceedings  in  Chancery.  To  try  the  validity  of  the  first 
objection,  it  will  be  necessary  to  advert  to  that  clause  (&)  of  the 
statute  on  which  the  question  arises,  and  which  directs  that 
<<  No  contract  for  the  sale  of  any  goods,  wares  and  merchan- 
^^  dizes,  for  the  price  of  10/.  sterling  or  upwards,  shall  be  al- 
<^  lowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
*^  goods  so  sold,  and  actually  receive  the  same,  or  give  some- 
^*  thing  in  earnest  to  bind  the  bargain,  or  in  part  of  payment, 
^*  or  that  some  note  or  memorandum  in  writing  of  the  said 
**  bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
^^  such  contract,  or  their  agents  thereunto  lawfully  authorized." 
Now  it  is  singular  that  an  idea  could  ever  prevail  that  this  sec- 
tion of  the  statute  was  only  applicable  to  cases  where  the  bar- 
gain was  immediate,  for  it  seems  plain  from  the  words  made 
use  of  that  it  was  meant  to  regulate  executory  as  well  as  other 
contracts.  The  words  are  **  ^o  contract  for  the  sale  of  any 
^  goods,  &c."  And,  indeed,  it  seems  that  this  provision  of  the 
statute  would  not  be  of  much  use,  unless  it  were  to  extend  to 

(a)  In  which  his  Lordship,  Mr.  Jus-  sitting  in   Chancery  as  one  of  the 

tice  Gtndd,  and  Mr.  Justice  Heath,  Lords  Commissioners  of  the  Great 

were  unanimous.    But  his  Lordship  Seal,  had  declared  himself  to  be  of  a 

mentioned,  a  few  days  before,  that  difierent  opinion. 

Mr.  Justice  IVUsoUy  who  was  now  (b)  Sect.  17. 

executory 
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executory  contracts ;  for  it  is  from  bargains  to  be  completed  at 
afaCnre  period  that  the  uncertainty  and  confusion  will  probably 
arise  which  the  statute  was  designed  to  prevent.  The  case  of 
Simon  v.  MeHvier{a)  was  decided  on  the  ground,  that  the  auc- 
tioneer was  the  agent  as  well  for  the  Defendant  as  the  Plaintiff) 
and  therefore  that  the  contract  was  sufficiently  reduced  into 
writing.  The  case  of  Tamers  v.  Sir  John  Osborne  (b)  was  plainly 
out  of  the  statute,  not  because  it  was  an  executory  contract,  as 
It  has  been  said,  but  because  it  was  for  work  and  labour  to  be 
done,  and  materials  and  other  necessary  things  to  be  found, 
which  is  different  from  a  mere  contract  of  sale,  to  which  spe- 
cies of  coDtract  alone  the  statute  is  applicable (c).  In  Clayton  v. 
Andreas{^)y  which  was  on  an  agreement  to  deliver  corn  at  a 
future  period,  there  was  also  some  work  to  be  performed,  for  it 
was  necessary  that  the  corn  should  be  threshed  before  the  deli- 
very. This  perhaps  may  seem  to  be  a  very  nice  distinction, 
but  still  the  work  to  be  performed  in  threshing,  made,  though 
in  a  small  degree,  a  part  of  the  contract.  Some  of  the  cases  in 
the  Court  of  Chancery  seem  to  have  been  founded  on  the  na- 
ture of  the  proceedings  in  equity,  where  the  Court  will  lay  hold 
of  some  circumstance  of  his  own  admission  to  compel  a  party  to 
the  performance  of  his  agreement.  But  the  same  rule  is  not 
applicable  to  courts  of  law;  for  if  a  parol  agreement  were  stated 
a  ooart  of  law,  and  there  was  a  demurrer,  which  would  ad- 


m 


mit  the  agreement,  yet  still  advantage  might  be  taken  of  the 
statute  (^).  The  early  cases  in  Prec.  in  Chan.  208.  {/)  and  874f.(g) 

do 


(a)  Bull.  N.  P.  S80.  5  Burr.  1921. 

{b)  1  Stra.  506. 

(r)  [^  Tower*  v.  Odtome  is  an  ex- 
treme case,  and  ought  not  to  be  car- 
ried further.**  PeriMott,C.J.  Gar^ 
buU  ▼.  WaUoH,  5  B.  &  A.  614.] 

((f)  4  Burr.  2101. 

(e)  [This  must  be  understood  of  a 
demurrer  to  a  plea  in  which  the  agree- 
ment is  not  stated  to  have  been  in 
writing  when  it  ought  so  to  appear; 
in  which  case,  as  the  demurrer  onl^ 
admits  what  is  sufficiently  pleaded,  it 
does  not  admit  the  agreement.  But 
if  the  agreement  is  stated  in  a  de- 
claration, wheie  it  need  not  appear 
to  have  been  in  writing,  as  it  is  then 
suffidently  pleaded,  a  demurrer  will 
admit  it  As  to  the  rule  that  a  de- 
murrer does  not  admit  matters  in- 


formally pleaded,  see  Heard  v.  BaS' 
kervUle,  Hob.  232,  233.  1  Freeman, 
39.  199.  Steel  v.  Houghton,  ante,  vol. 
I.  p.  62.  Duncan  v.  Thvmtei,  3  B.  & 
C.  584.  1  Saund.  337  b,  5th  edit.  It 
may  perhaps  be  doubted  how  far  this 
rule  IS,  in  its  terms,  correct.  It  seems 
that  a  demurrer  admits  the  facts  stat- 
ed, whether  they  be  formally  or  in- 
formally pleaded,  but  that  in  the  lat- 
ter case,  the  party  who  has  pleaded 
informally,  cannot  avail  himself  of 
any  of  the  matters  stated  in  his  plea, 
and  confessed  by  the  other  party,  be- 
cause he  has  neglected  to  state  them 
in  ths  form  and  manner  prescribed 
by  law.  When  once  the  plea  is  de- 
clared by  the  judgment  of  the  Court 
to  be  bad  for  informality,  it  becomes 
no  plea,  and  is  wholly  annihilated,  so 

that 
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do  not  seem  fairly  to  admit  any  other  construction  than  this^ 
namely,  that  the  Court  thought  that  where  a  parol  agreement 
was  admitted  by  the  Defendant's  answer,  he  might  or  might  not 
take  advantage  of  the  statute,  at  his  option.  I  say  the  Court 
seem  to  have  thought  so,  because  in  fact  no  such  decree  was 
made  in  those  cases,  which  contain  merely  the  extra-judicial 
opinions  of  the  Lord  Keeper  and  the  Master  of  the  Rolls,  It  is 
said  in  those  cases,  and  has  been  adopted  in  the  argument,  that 
when  the  Defendant  confesses  the  agreement,  there  is  no  danger 
of  perjury,  which  was  the  only  thing  the  statute  intended  to 
prevent.  But  this  seems  to  be  very  bad  reasoning,  for  the  call- 
ing upon  a  party  to  answer  a  parol  agreement  certainly  lays 
him  under  a  great  temptation  to  commit  peijury.  But  though 
the  preventing  peijury  was  one,  it  was  not  the  sole  object  of  the 
statute :  another  object  was  to  lay  down  a  clear  and  positive 
rule  to  determine  when  the  contract  of  sale  should  be  complete. 
Accordingly,  the  statute  has  made  it  necessary  that  either  the 
party  buying  should  accept  and  receive  part  of  the  goods  sold, 
or  give  something  in  earnest  to  bind  the  bargain,  or  that  there 
should  be  some  note  or  memorandum  in  writing  signed  by  the 
parties  to  the  contract  Something  therefore  direct  and  specific 
is  to  be  done,  to  shew  that  the  agreement  is  complete,  that  there 
may  be  no  room  for  doubt  and  hesitation.  This  was  the  in- 
tention of  ^he  statute  in  all  contracts  of  sale,  above  a  certain 
value,  in  order  to  prevent  confusion  and  uncertainty  in  the 
transactions  of  mankind ;  and  we  think  it  wise  to  adhere  to 
that  rule.  It  is  not  necessary,  in  a  court  of  law,  to  inquire  into 
the  modes  of  proceeding  by  which  courts  of  equity  are  guided, 


that  the  admissions  of  the  other  party 
can  avail  nothing.  But  until  it  ap- 
pears by  the  ju^ment  of  the  Court, 
that  the  plea  is  informally  pleaded,  it 
must  be  taken  that  all  the  facts  stated 
in  it  are  admitted,  though  when  that 
judgment  is  pronounced,  the  admis- 
sion is  destroyed  together  with  the 
plea  which  it  admits. 

Whvn  a  party  demurs  for  matter 
of  substance,  he  says,  **  I  admit  the 
facts  to  be  true,  but  I  say  that  tliough 
true,  the  party  pleading  them  cannot 
take  advantage  of  them,  because  they 
state  no  matter  of  law  sufficient  to 
support  the  pleading."  When  he  de- 
murs for  matter  of  form,  he  says,  "I 
admit  the  facts  to  be  true,  but  I  say. 


that  though  true,  the  party  pleading 
them  cannot  take  advantage  of  them, 
because  they  are  not  pleaded  in  the 
formal  manner  required  by  law." 

The  proposition  that  a  demurrer 
does  not  admit  facts  informally  stated, 
though  incorrect  in  point  of  expres- 
sion, is  true  in  effect.  By  the  terms  of 
that  proposition  it  is  conceded  that 
the  matters  are  informally  pleaded, 
and  consequently  the  pleadine  must 
be  set  aside  by  the  Court;  and  when 
once  set  aside,  the  admission  is  gone 
also,  and  it  is  the  same  thing  as  if  it 
bad  never  been  made.J 

(/)  Croyston  v.  Baynes. 

(g)  Symondton  v.  Tweed. 

but 
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but  it  is  observable  that  the  case  oiWhaley  v.  Bage7ud{a\  in      1798. 

the  House  of  Lords,  coincides  with  the  present  determination  ,; 

-   ,       ^  Rondeau 
of  the  Ck>urt«  agamtt 

Rule  absolute  to  enter  a  nonsuit.  Wtatt. 
(a)  6  Brown^s  Cas.  in  Pari.  45.  [svo  edit.  vol.  i.  p.  S45.] 


•9 

re- 


Grant  against  Sir  Charles  Gould  and  Others.        C  ^^  ] 

Saturday^ 

^HIS  case  arose  on  a  motion  for  a  prohibition  to  prevent  the  ^^2^ 

execution  of  a  sentence  passed  against  the  Plaintiff  by  a  mgpa^atm 

general  court-martial  holden  at  Chatham  Barracks.  jertiMiie*re- 

The  motion  was  grounded  on  the  following  suggestion  and  <»vertomi. 

aflSdavit :—  diciiJ!!{^ 

Thif  court 
therefore 

Easier  Term,  in  the  Thirty-second  Year  of  the  Reign  of       win  not 

Kmg  George  the  Third.  EJ  ^ 

England  i  Bs  it  remembered,  That  on  the  eighth  day  of  May^  ^^o^dT 
(to  wit),  j    in  this  same  term,  comes  here  into  the  court  of  ^®  Mntenoe 
our  lord  the  king  of  the  bench,  Samuel  George  Grant,  by  John  manud 
Martin  his  attorney,  and  gives  the  Court  here  to  understand  1^1^  j^ 
and  be  informed,  that  whereas  by  the  statute  called  The  Great  who  A<u  n 
Charter  of  the  Liberties  of  England^  it  is  declared  and  enacted,  as  a  ^Mer 
That  no  freeman  may  be  taken  or  imprisoned,  or  be  disseised  ^"^.*^ 
of  his  freehold  or  liberties,  or  his  free  customs,  or  be  outlawed,  mmtaiycht- 
or  exiled,  or  in  any  manner  destroyed,  but  by  the  lawful  judg-  ^^  ^^ 
ment  of  his  peers,  or  by  the  law  of  the  land  :  and  whereas,  by  purpose  of 
the  laws  and  customs  of  this  realm,  no  person  ought  to  be  fore-  li^he  u^ 
judged  of  life  or  limb,  or  subjected  in  time  of  peace  to  any  kind  ^^  ^  . 
of  punishment  within  this  realm  by  martial  law  who  is  not  a  though  the 
soldier,  and  subjected  to  such  law :  and  whereas,  by  the  laws  of^eeowu 
and  cnstons  of  this  realm,  no  evidence  ought  to  be  received  mutiai  ap- 
or  permitted  to  be  read  upon  the  trial  of  any  person  charged  ^me  in- 
with  any  offence  punishable  by  martial  law,  but  such  as  is  ad-  "^^^  ^- 
missible  according  to  the  known  rules  of  evidence  prescribed 
and  established  by  the  common  law  of  England:  and  whereas 
by  the  laws  and  customs  of  this  realm  no  person  ought  to  be 
convicted  or  punished  by  martial  law  of  or  for  any  offence  not 
cognizable  by  the  same;  nor  ought  any  person  to  be  tried  or  . 

(a)  [Vide  Bradley  v.  Arthur,  4  B.  &  C.  308.] 

convicted 


70  CASES  IN  TRINITY  TERM 

179^*     convicted  by  any  court  within  this  realm  for  any  offence  what* 
Q^^^^      soever,  unless  such  person  has  been  distinctly  charged  with  such 
agairut      offeuce,  and  called  upon  to  answer  thereto  previous  to  such  trial, 
Gould.     Aiid  unless  such  person  has  been  permitted  to  make  his  defence 
to  such  charge,  and  to  call  and  examine  his  witnesses  in  sup- 
port of  defence:  nevertheless  William  Wynyard^  Esq.  well  know- 
ing the  premises,  but  contriving  and  intending  unjustly  to  ag- 
[  70  ]     grieve,  oppress  and  injure  the  said  Samuel  George  Granty  con- 
trary to  the  said  laws  and  customs  of  this  realm  heretofore^  to 
wit,  on  the  21st  day  of  March  in  the  year  of  our  Lord  179%  at 
Chatham  in  the  county  o(  Kenty  did  exhibit  to  and  before  a  ge- 
neral court  martial  then  and  there  convened  and  holden,  a  cer- 
tain charge  against  the  said  Samuel  George  Grant,  ^^for  having 
Charge  be-    «  advised  and  persuaded{a)  Francis  Heretage  and  Francis  Ste- 
court-mar-     "  phenson,  drummers  in  the  Coldstream  regiment  of  Foot  Guards^ 
^^  ^^  to  desert  his  Majestjfs  service,  and  to  inlist  into  the  service  of 

^^  the  East  India  Compatu/,  knowing  them  at  the  same  time  to  be- 
**  long  to  the  said  regiment  of  Foot  Guards**;  and  such  proceed- 
ings were  thereupon  had,  that  afterwards,  to  wit,  on  the  said 
2 1  St  day  of  March  in  the  year  aforesaid,  at  Chatham  aforesaid, 
the  said  Samuel  George  Grant  was  brought  to  a  trial  upon  such 
charge  by  and  before  the  said  court-martial,  and  thereupon  it 
became  a  material  question,  '^  Whether  the  said  Samuel  George 
^^  Grant  was  a  soldier  or  not?''  and  upon  that  question  the  said 
court-maitial  then  and  there  received  and  permitted  to  be  read 
as  substantive  evidence  against  the  said  Samuel  George  Grant, 
certain  letters  written  by  Captain  Alexander  Campbell  to  Messrs. 
Bishop  and  Brummell  or  to  certain  other  person  or  persons^ 
and  also  a  certain  return  or  certificate  of  the  said  Captain 
Alexander  Campbell,  wherein  the  said  Alexander  Campbell  re- 
turned or  certified  that  the  said  Samuel  George  Grant  had  been 
inlisted  as  a  soldier  on  the  25ih  day  o{June  1791;  which  said 
return  or  certificate  the  said  court-martial  then  and  there  knew 
to  have  been  made  by  the  said  Captain  Alexander  Campbell 
after  the  time  of  the  said  supposed  offence  was  committed,  and 
for  the  purpose  of  being  produced  as  evidence  against  the  said 
Samuel  George  Grants  although  the  said  Captain  Alexander 
Campbell  was  then  alive  and  in  full  health,  and  residing  in  the 
county  of  Cornwall,  and  although  it  was  then  and  there  ob- 
jected, that  neither  the  said  letter  nor  the  said  return  or  certi- 

{a)  [See  Stat,  37  G.  5.  c.  70.] 

ficate 
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ficate  could  or  ought  in  anywise  to  afiect  or  be  used  as  evidience  179S* 
against  the  said  Samuel  George  Grant  i  and  although  there  was  gJ[^ 
not  then  and  there  any  legal  evidence  or  colourable  proof  ad-  agnnf^ 
duced  against  the  said  Samuel  George  Grants  to  shew  that  he  Gwia* 
was  or  ever  had  been  a  tidier,  yet  the  said  Samuel  George 
Grant  then  and  there  was  ready  and  willing  to  have  called  di- 
vers witnesses^  that  is  to  say,  one  Nathaniel  Lindergreen^  one 
Mobert  Abington^  Esq.  and  one  William  Addington,  Esq.  the  said 
William  Wj/nyard^  one  Samuel  Luntf  and  one  Joseph  Turtle,  to 
prove  that  the  said  Samuel  George  Grant  was  not  nor  ever  had 
been  a  soldier,  and  to  satisfy  the  said  CJourt  that  they  had  no  [  71  ] 
jurisdiction  to  try  the  said  Samuel  George  Grant;  but  the  said 
Court  then  and  there  wholly  refused  to  permit  the  said  wit- 
nesses to  be  called,  or  to  hear  their  testimony  on  behalf  of  the 
said  Samuel  George  Grant,  and  such  proceedings  were  there- 
upon bad,  that  the  said  court  being  cleared,  came  to  a  deter- 
mination that  no  more  evidence  was  necessary  to  be  produced 
for  or  against  the  circumstance  of  the  said  Samuel  George  Grant 
being  in  pay  as  a  soldier  in  his  M ajast/s  74th  regiment ;  and 
the  Court  having  duly  weighed  and  considered  the  evidence  al- 
ready produced,  were  of  opinion  that  the  said  Samuel  George 
Grant  was  and  had  been  in  pay  as  a  soldier  in  his  Majesty's 
74th  r^ment  since  the  S5th  day  of  June  last,  and  therefore 
considered  themselves  competent  to  proceed  to  the  trial  of  the 
said  Samud  George  Grant  for  the  charge  exhibited  against  him, 
with  which  he  had  been  arraigned,  and  to  which  he  had  plead- 
ed Not  Guilty;  and  the  said  court-martial,  in  order  to  support 
the  said  charge,  then  and  there  received  and  permitted  and  suf- 
fered to  be  read  as  evidence  upon  the  said  trial  against  the  said 
Samuel  George  Grant,  a  certain  certificate,  purporting  to  be  a 
certificate  of  a  supposed  conviction  of  the  said  Samuel  George 
Grant,  by  and  before  William  Addingtoti,  Esq.  one  of  the  jus- 
tices of  our  lord  the  king,  assigned  to  keep  the  peace  of  our  said 
lord  the  king,  in  and  for  the  county  of  MidMesex,  for  a  sup- 
posed ofience  against  a  certain  act  of  Parliament,  made  in  the 
3 1st  year  of  his  present  majesty,  intitled  "  An  Act  for  Punish- 
ing Mutiny  and  Desertion,  and  for  the  better  Payment  of  the 
Army  and  their  Quarters'',  without  calling  for  or  requiring  the 
production  of  the  said  supposed  conviction,  under  the  hand  and 
seal  of  the  said  justice,  and  without  calling  for  or  requiring  any 
other  or  better  evidence  of  such  supposed  conviction  than  such 

certificate^ 
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1792^     certificatei  although  the  said  William  Addington  was  then  alive 
Q^^^     and  in  full  healthy  and  residing  in  the  county  oi  Middlesex  afore- 
o&xinst      said ;    and  although  the  said  Samuel  George  Grant  then  and 
Gwld!"  there  objected  that  the  said  certificate  ought  not  to  be  received 
or  read*  as  evidence  of  the  said  supposed  conviction ;  and  that 
the  said  court-martial  also  then  and  there  permitted  and  suf- 
fered to  be  read  as  evidence  upon  the  said  trial,  a  certain  depo- 
sition in  writing  of  the  said  Francis  Heretage^  then  taken  be- 
fore the  said  William  Addington  as  such  justice  as  aforesaid, 
although  the  said  Francis  Heretage  was  then  and  there  present 
at  the  said  court-martial,  and  might  have  been  there  examined 
vivd  voce^  touching  the  facts  contained  in  the  said  deposition^ 
and  although  the  said  Samuel  George  Grant  then  and  there  ob- 
C  72  }    jected  to  the  said  deposition  being  read  as  evidence  against 
him,  and  the  said  Samuel  George  Grant  then  and  there  called 
one  Samuel  Luntj  who  was  present  at  the  said  trial,  and  would 
have  been  a  material  witness  in  support  of  his  defence  against 
the  said  charge,  and  requested  that  the  said  Samuel  Lunt  might 
be  sworn,  and  that  the  said  Samuel  George  Grant  might  be  per- 
mitted to  examine  the  said  Samuel  Lunt  as  such  witness ;  but 
the  said  court  then  and  there  arbitrarily  and  peremptorily  re* 
fused  to  permit  the  said  Samuel  Lunt  to  be  sworn,  or  to  be  ex- 
amined as  a  Witness  for  the  said  Samuel  George  Grant;  and 
such  further  proceedings  were  thereupon  had  in  and  by  the  said 
court,  that  afterwards,  to  wit,  on  the  29th  day  of  Marck^  in  the 
year  aforesaid,  at  Chatham  aforesaid,  the  said  court  having  ma- 
turely considered  the  evidence  given  in  support  of  the  said 
charge  against  the  said  Samuel  George  Grant,  with  that  pro- 
duced in  his  defence,  were  of  opinion  that  he,  the  said  Samuel 
Sentence  of    George  Grants  "  "mas  guilty  of  having  promoted  and  having  been 
martiai        "  instrumental  towards  the  inlisting  of  Francis  Heretage  and 
•*  Francis  Stephenson  into  the  service  of  the  East  India  Com- 
pany, knowiftg  them  at  the  said  time  to  belong  to  the  said  regi" 
ment  of  Foot  Guards^  and  deeming  this  crime  to  be  precisely. of 
"  the  same  nature  with  that  which  is  set  forth  in  the  charge,  and 
**  to  differ  only  in  this,  that  it  is  rather  inferior^  but  in  a  very 
"  slight  degree  in  point  of  aggravation,  they  did  adjudge  him  to 
be  reduced  from  the  rank  and  pay  of  a  serjeant,  and  to  serve  as 
a  private  soldier  in  the  ranks ;  and  the  said  court  did  adjudge 
"  him  to  receive  one  thousand  lashes  on  the  bare  back^  with 
**  a  cat'O^'nine  tails,  by  the  drummers  of  such  corps  or  corp,  at 

suck 
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^*  such  time  or  timeSt  and  in  suck  proportions,  as  his  Majesty  1792* 
"  should  think JU  to  appoint ";  whereas,  in  truth  and  in  fact,  the  ^^"" 
said  Samuel  George  Grant,  at  the  time  of  committing  the  said  agamsi 
supposed  offence  was  not,  nor  was  he  at  the  time  of  exhibiting  g^^^ 
the  said  charge  aforesaid,  a  soldier,  or  subject  to  martial  law  : 
whereas,  in  truth  and  in  fact,  the  evidence  so  received  by  the  said 
court-martial  against  the  said  Samuel  George  Grant  as  afore- 
said, was  not  admissible,  nor  ought  the  same  to  have  been  re- 
ceived by  the  said  court  according  to  the  known  rules  of  evi- 
dence, prescribed  and  established  by  the  common  law  of  Eng" 
land:  and  whereas,  in  truth  and  in  fact,  the  supposed  offence, 
whereof  the  said  Samuel  George  Grant  was  so  convicted  as 
aforesaid,  was  not,  nor  is  an  offence  cognizable  by  martial  law : 
and  whereas,  in  truth  and  in  fact,  the  said  Samuel  George  Grant 
was  never,  previous  to  the  said  trial  and  conviction,  charged 
with  or  called  upon  to  answer  the  said  supposed  offence,  where-  [  73  ] 
of  he  was  so  convicted  as  aforesaid :  and  whereas,  in  truth  and 
in  fact,  the  said  court-martial  ought  to  have  permitted  the  said 
Samuel  George  Grant  to  call  and  examine  his  said  witnesses,  to 
prove  that  he  the  said  Samuel  George  Grant  was  not,  nor  ever 
had  been  a  soldier,  and  also  in  support  of  his  defence  against 
the  said  charge ;  and  the  said  Samuel  George  Grant  gives  the 
Court  here  further  to  understand  and  be  informed,  that  Sir 
Charles  Gould,  Knt,  his  Majesty's  Judge  Martial  and  Advocate 
General  for  the  Army,  contriving  and  intending  as  aforesaid, 
threatens  to  proceed  upon  and  enforce  the  execution  of  the 
said  sentence,  to  the  great  damage,  terror  and  injury,  of  the 
said  Samuel  George  Grant,  and  contrary  to  the  laws  and  customs 
of  this  realm ;  all  which  premises  the  said  Samuel  George  Grant 
is  ready  to  verify  and  prove  as  the  Court  here  shall  direct : 
wherefore  die  said  Samuel  George  Grant,  humbly  imploring  the 
aid  and  assistance  of  this  court,  here  prays  relief,  and  his  ma- 
jesty's writ  of  prohibition  to  be  directed  to  the  said  Sir  Charles 
Qould^  or  to  some  other  competent  person  or  persons  in  that 
behalf,  to  prohibit  him  from  proceeding  upon  or  enforcing  the 
execution  of  the  said  sentence,  &c. 

Samuel  Marshall. 
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Grant 


Affidavit  of  the  Plaintiff. 


against  SAMUEL  GEORGE  GRANT,  formerly  of  Charing- crosSj 
QouLD.  within  the  liberty  of  Westminster,  in  the  county  of  Middle- 
5^x,  victualler,  but  now  a  prisoner  in  his  majesty's  garrison  at 
Chatham,  in  the  county  of  Kent,  maketh  oath,  and  saitb,  that 
on  or  about  the  25th  day  December,  1790,  this  deponent  did 
enter  into  articles  of  agreement  with  one  James  Rutherford^  of 
Charing-cross,  aforesaid,  victualler,  reciting — That  whereas  the 
said  James  Rutherford  was  engaged  on  behalf  of  his  majesty, 
and  of  the  Honourable  the  Company  of  Merchants  trading  to 
the  East  Indies,  to  inlist  men  to  serve  in  the  respective  land 
forces  and  marines;  and  this  deponent  further  saith,  that  by 
the  said  articles  it  is  witnessed  that  the  said  parties  in  consider- 
ation of  the  mutual  confidence  and  fidelity  they  had  and  reposed 
in  each  other  and  for  each  other's  -benefit,  and  also  in  consider- 
ation of  the  sum  of  one  hundred  and  five  pounds  to  the  said 
James  Rutherford  in  hand  paid  by  this  deponent,  the  said  James 
Rutherford  and  this  deponent  agree  to  become  copartners  in 
[  74  ]  the  inlisting  and  raising  men  to  serve  his  majesty  and  the  said 
Company  of  Merchants,  and  in  the  profits  and  advantages  to 
arise  therefrom ;  and  this  deponent  further  saith,  that  by  the 
said  articles  of  agreement  it  was  agreed  that  the  said  copart- 
nership business  should  be  carried  on  and  conducted  at  the 
house  known  by  the  name  or  sign  of  the  King's  Arms  public- 
house,  situate  at  Charing-cross  aforesaid,  or  at  such  other  pre- 
mises and  places  as  the  said  parties  should,  from  time  to  time 
during  their  said  copartnership,  agree  upon  and  appoint  for 
that  puipose  at  their  mutual  and  equal  expence  and  loss,  and 
for  their  mutual  and  equal  benefit  and  advantage;  and  this 
deponent  further  saith,  that  he  was  employed  to  raise  recruits 
for  different  regiments,  and  particularly  he  was  employed  by 
Lieutenant  Grey  of  the  76th  regiment,  on  or  about  the  6th  day 
of  April,  1791-  This  deponent  was  also  employed  by  Captain 
Alexander  Campbell  of  the  74lh  regiment  of  foot,  and  this  de- 
ponent did  receive  beating  orders  from  the  said  Lieutenaat 
Grey  and  Captain  Campbell  respectively,  authorizing  the  de- 
ponent to  raise  men  for  the  said  76th  and  74th  regiments :  and 
this  deponent  further  saith,  that  the  terms  on  which  this  de- 
ponent did  ogree  with  the  said  Captain  Campbell  for  such  ser- 
vice, were,  that  this  deponent  should  furnish  at  least  20  recruits 

for 
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for  the  said  74th  regiment  every  year,  for  each  of  whom  this  1792. 
('eponent  was  to  be  paid  the  bounty  money  allowed  by  govern-  grant 
raent ;  and  this  deponent  further  saith,  that  the  said  Captain  against 
Campbell  further  agreed  with  this  deponent  to  allow  him  for  Gould. 
such  service  a  salary  equal  to  the  pay  and  cloatking  of  a  Serjeant 
of  the  said  74th  regiment;  and  this  deponent  further  saith, 
that  he  did  assume  the  character  of  a  scrjeant  of  the  said  74'th 
regiment,'  and  of  the  other  regiments  for  which  he  was  em- 
ployed to  recruit  as  aforesaid,  in  order  to  enable  him  to  carry 
on  the  said  business  of  a  recruiting-agent,  but  that  this  de- 
ponent was  netfer  actually  enlisted  as  a  soldier  in  the  said  74th 
regiment,  or  in  any  other  regiment;  and  this  deponent  further 
saith,  that  he  did  receive  money  from  Messieurs  Bishop  and 
Brummellf  agents  for  the  said  74th  regiment,  and  for  the  said 
Captain  Campbell  on  account  of  tlie  said  service ;  and  this  de- 
ponent did  also  apply  to  the  said  Messieurs  Bishop  and  Brum^ 
melt  for  the  salary  due  by  the  said  Captain  Campbell  to  this 
deponent,  and  in  the  receipt  or  receipts  granted  by  this  de- 
ponent, he  did  acknowledge  the  money  therein  mentioned  to 
be  for  bis  pay  and  subsistence ;  and  this  deponent  believes  that 
he  did  in  snch  receipt  or  receipts  annex  to  his  subscription  the 
words  and  figures  following,  to  wit,  "  Serjeant^  74fth  regiment*\  C  75  ] 
or  words  and  figures  to  that  effect ;  but  this  deponent  says, 
that  at  the  time  he  so  received  the  money  mentioned  in  the 
said  receipt  or  receipts,  and  at  the  time  he  wrote  the  words 
annexed  to  his  subscription  to  the  said  receipt  or  receipts,  de- 
noting this  deponent  to  be  a  seijeant  of  the  said  74th  regiment 
as  aforesaid,  be  did  not  consider  himself  to  be  tndy  and  really 
a  Serjeant  of  the  said  74th  regiment  of  foot ;  and  such  words 
were  added  to  his  subscription  merely  that  this  deponent  might 
appear  to  be  a  seijeant,  in  order  to  give  effect  to  his  inlistments; 
and  this  deponent  further  saith,  that  on  or  about  the  26th 
day  of  January  last  two  young  men,  named  Francis  Heretage 
and  Francis  Stephenson^  were,  as  this  deponent  has  been  in- 
formed and  believes,  inlisted  in  this  deponents  house  as  soldiers 
for  the  service  of  the  East  India  Company;  and  it  having  been 
afterwards  found  that  the  said  Francis  Heretage  and  Francis 
Stephenson  were 'deserters  from  the  Coldstream  regiment  of 
Guards,  they  were  delivered  up  to  the  said  regiment ;  and  this 
deponent  forther  saith,  that  on  or  about  the  3d  day  of  February 
Jaat,  an  information  was  exhibited  against  this  deponent  before 

G  2  William 
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1792.      WiVdam  Addtngtoriy  Esq.  one  of  his  majesty's  justices  of  the 
Q^j^^      peace  for  the  county  of  Middlesex,  for  having,  as  this  deponent 
against      has  bcen  informed  and  believes,  knowingly  exchanged  or  re- 
GouLD.      ceived  from  the  said  Francis  Heretage  and  Fraticis  Stephen' 
son,  knowing  them  to  be  soldiers  and  deserters,    certain  ar- 
ticles of  clothes  belonging  to  the   King;  and   thereupon,  on 
the  oaths  of  the  said  Francis  Heretage  and  Francis  Stephenson^ 
this  deponent  was  convicted  in  the  penalty  of  five  pounds  for 
each  of  the  said  offences,  and  the  said   penalty  amounting  to 
ten  pounds  has  been  levied  by  warrant  under  the  hand  of  the 
said  justice,  by  distress  and  sale  of  the  goods  and  chattels  of 
this  deponent ;  and  this  deponent  further  saith,  that  on  the  7th 
day   of  February  last   this  deponent  was   arrested   by  Joseph 
^  Turtle,  a  serjcant  in  his  majesty's  Coldstream  regiment  of  Foot 
Guards,  and  this  deponent  was  then  taken  by  the  said  Joseph 
Turtle  to  the  recruit-house  in  Savoy- square,  where  he  was  de- 
livered by  the  said  Joseph  Turtle  to  Samuel  hunt,  a  serjeant- 
major   of  the   said    Coldstream   regiment;    and  this  deponent 
further  saith,  that  on  the  same  day  he  was  taken  by  the  said 
Samuel  Lunt  to  his  majesty's  prison  of  the  Savoy,  and  was  de- 
livered into  the  custody  of  William  Hannam,  the  provost-mar- 
shal, or  keeper  of  the  said  prison  of  the  Savoy ;  and  this  de- 
ponent further  saith,  that  at  the  time  he  was  so  imprisoned  in 
the  said  prison  of  the  Savoy,  a  paper  writing  was  read  in  the 
hearing  of  this  deponent  purporting  to  be  a  warrant  by  the 
[  76  ]     said  Samuel  Lunt  as  such  serjeant- major  as  is  aforesaid,  requir- 
ing the  snid  William  Hannam,  as  such  provost-marshal  as  is 
aforesaid,  to  receive  into  the  Savoy  prison  this  deponent  by  the 
name  and  description  of  George  Grant,  serjeant  in  the  74th 
regiment  of  foot,  for  inlisting  drummers  Heretage  and  Stephen- 
son of  the  Coldstream  regiment,  into  the  India  Company's  sei> 
vice,  knowing  them  to  belong  to  the  above  regiment,  by  order 
of  his  Royal  Highness  the  Duke  of  York ;  and  this  deponent 
further  saith,  that  he  did  cause  his  majesty's  writ  of  Habeas 
Corpus  to  be  sued  out,  directed  to  the  provost-marshal  of  the 
said  prison  of  the  Savoy,  whereby  the  said  provost-marshal  was 
commanded  to  have  before  the  Right  Honourable  Lord  Ken- 
yon,  Chief  Justice  of  his  Majesty's  Court  of  King's  Bench,  at 
his  Lordship's  chambers  in  Serjeants'  Inn,  Chancery  Lane,  Lon- 
don, immediately  after  the  receipt  of  the  said  writ,  the  body  of 
the  said  Samuel  George  Grant  with  the  day,  and  cause  of  his 

taking 


IN  THE  TUIRTT-SKCOND  YeAR  OP  GEORGE  III.  77 

taking  and  retainer,  to  undergo  and  receive  all  and  singular      179£. 

such  things  as  the  said  Chief  Justice  should  then  and  there      "Z 

consider  of  concerning  him  in  that  behalf;   and  this  deponent      against 
further  saith,  that  the  said  writ  was  allowed  by  the  said  Lord  ^^  g^" 
Kenyan  and  delivered  to  the  provost-marshal,  as  this  deponent 
has  been  informed  and  believes,  on  or  about  the  6th  day  of 
March  last,  and  on  the  7th  day  of  the  said  month  of  March 
last  this  deponent  was  carried  before  the  said  Lord  Kenyan^  at 
his  house  in  Lincoln* s-Inn-Fields  s  and  this  deponent  further 
saith,  that  Messieurs  Joseph  White  and  Thomas  Lawteti  attended 
to  oppose  the  discharge  of  this  deponent,  and  prayed  farther 
time  to  prepare  the  return  of  the  said  writ,  which  was  granted, 
and  this  deponent  was  remanded ;   and  this  deponent  further 
saith,  that  he  was  ag^in  brought  before  the  said  Lord  Kenyan 
on  the  13th  day  of  the  same  month  of  March  last,  at  his  Lord- 
ship's house  in  Lincoln* s^Inn-Fields  aforesaid,  when  the  return 
was  made   to  the  said  writ  of  Habeas  Carpus  by  the  said  Wil* 
Ham  Hannamt  as  such  provost-marshal  aforesaid,  purporting 
that  by  certain  articles  of  war,  formed,  made,  and  established 
by  his  majesty,  in  pursuance  of,   and  according  to  the  force 
of  the  statute  in  that  case  made  and  provided  for  the  better 
government  of  his  majesty's  forces,   it  is  ordained  and  esta- 
blished, **  that  whatever  officer,  non-tommissioned  officer,  or 
**  soldier  shall  be  convicted  of  having  advised  or  persuaded 
"  any  other  officer  or  soldier  to  desert  his  said  majesty's  ser- 
^^  vice,  shall  suffer  such  punishment  as  by  the  sentence  of  a 
"  general  court-martial  shall  be  awarded ;"  and  the  said  fVtl^ 
Ham  Hannam,  as  such  provost-marshal  as  aforesaid,  did  further 
certify  and  return,  that,  on  the  17th  day  of  February ^  in  the  32d     [  77  ] 
year  of  his  Majesty's  reign,  Samuel  George  Grants  in  the  said 
writ  of  Habeas  Corpus  named,  being  then  a  non-commissioned 
officer  and  soldier  in  his  Majesty's  service,  in  the  74th  regiment 
of  foot,  was  taken  by  Joseph  Turtle^  a  serjeant  in  his  Majesty's 
Coldstream  regiment  of  Foot  Guards,  and  delivered  into  the 
custody  of  him  the  said  William  Hannam^  being  such  provost- 
marshal  as  aforesaid,  charged  with  having  advised  and   per- 
suaded Francis  Heretage  and  Francis  Stephenson^  soldiers  in  the 
said  Coldstream  regiment,  to  desert  his  Majesty's  service,  and 
to  inlist  into  the  service  of  the  East  India  Company,  knowing 
them   at  the  same  time  to  belong  to  the  said  Coldstream  regi- 
ment of  Foot  Gruards ;  and  he  the  said  William  Hannam^  as 


78  CASES  IN  TRINITY  TERM 

1792.      such  provost-marshal  as  aforesaid,  did  further  certify,  that  the 
"~ — '      body  of  the  said  Samuel  George  Grants  having  been  so  delivered 
against      to  the  carc  and  custody  of  him  the  said  William  Hannamj  being 
^"gou^**  such  provost-marshal   as  aforesaid,  was  then  detained  in  his 
custody  to  answer  the  said  charge,  and  also  by  virtue  of  an 
order  from  his  Majesty's  Secretary  at  War,  bearing  date  the 
18th  day  of  Febj-uary  aforesaid,  requiring  him  the  said  provost- 
marshal  to  detain  in  his  custody  the  said  Samuel  George  Grants 
by  the  name  of  Serjeant  George  Grants  of  the  74th  regiment, 
it  being  intended  to  bring  the  said  Grant  to  trial  before  a  ge- 
neral  court-martial,  for   having   advised  and  persuaded  two 
soldiers  of  the  Coldstream  regiment  of  Foot- Guards  to  desert 
his  Majesty's  service,  and  to  inlist  in  the  East  India  Company's 
service ;  and  that  this  is  the  cause  of  taking  and  of  detaining  the 
said  Samuel  George  Grant  s  and  this  deponent  further  saith,  he 
was  remanded  by  the  said  Lord  Kenyon ;  and  this  deponent 
was  taken  to  his  Majesty's  garrison   at    Chatham  aforesaid, 
where  he  has  been  detained  a  prisoner  ever  since ;  and  this  de- 
ponent is  now  a  prisoner  in  the  said  garrison  as  aforesaid ;  and 
this  deponent  further  saith,  that,  on  Wednesday  the  25th  day 
of  March  last,  this  deponent  was  brought  to  be  tried  before  a 
general  court-martial,  held  in  the  said  garrison  of  Chatham^ 
pursuant  to  liis  Majesty's  royal  warrant,  charged  with  having 
advised  and  persuaded  the  said  Francis  Heretage  and  Francis 
Stephenson^  drummers   in   the    Coldstream   regiment   of  Foot 
Guards,  to  desert  his  Majesty's  service,  and  to  inlist  into  the 
service  of  the  East  India  Company,  knowing  them  at  the  same 
time  to  belong  to  the  said  regiment  of  Foot  Guards;  and  this 
deponent  having  been  then  asked  by  Major  Brownrigg^  the 
Deputy  Judge  Advocate  of  the  said  court-martial,  if  he  ac- 
knowledged himself  to  be  Serjeant  Samuel  George  Grant  of  the 
74th  regiment,  the  deponent  did  answer  to  such  question,  that 
[  78  ]     he  was  not  Serjeant  Samuel  George  Grant  of  the  74'lh  regiment 
of  foot :  To  which  the  said  Major  Brownrigg  replied,  that  this 
deponent  was  Serjeant  Samuel  George  Granty  of  the  74th  regi- 
ment of  foot,  and  that  he  was  then  ready  to  prove  it;  and  this 
deponent  further  saith,  that  he  did  then,  as  he  does  now,  deny 
that  he  is,  or  tliat  he  ever  was,  a  soldier,  notwithstanding  the 
court-martial  did  allow  witnesses  to  be  examined,  in  hopes  of 
proving  that  this  deponent  was  a  soldier;  and  for  that  purpose 
the  court-martial  did  admit  as  evidence  certain  letters  written 

by 
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by  the  said  Captain  Campbell^  to  Messrs.  Bishop  and  Bntmrnell^     1 792. 

or  to  some  other  person  or  persons,  in  which  letters  the  said     "^ 

Captain  Campbell  mentions  this  deponent  to  be  a  serjeant;  and      agninsi 
also  did  admit  as  evidence  a  return  or  certificate  of  the  said  ^'g^ouu^ 
Captain  Campbell,  in  which  he  certifies  or  returns  that  this  de- 
ponent inlisted  as  a  soldier  on  the  25th  day  of  June  1791, 
which  return  or  certificate  was  made  up  by  the  said  Captain 
Campbell,  and  was  received  hy  the  said  Messrs.  Bishop  and 
Brummeil,  a  few  days  only  previous  to  this  deponent^ s  trial,  and 
which  return  was,  as  the  deponent  believes,  made  up  by  the 
said   Captain   Campbell,   for   the  purpose  of  being  produced 
against  him  on  the  said  trial ;  and  this  deponent  saith,  that  in 
order  to  discredit  the  said  letters  and  returns,  this  deponent 
did  produce  and  prove  two  letters  from  the  said  Captain  Cantp^ 
bell  to  this  deponent,  dated  long  after  the  said  25th  day  of 
June,  to  wit,  the  first  dated  the  13th  day  of  September  1791, 
in  which  Captain  Campbell  writes  to  this  deponent,  that  he 
had  received  this  deponent's  letter  of  the  1 7th,  by  which  he 
was  happy  to  see  that  this  deponent  had  been  so  successful, 
and  in  which  letter  are  the  following  passages:  **  You  must  be 
*'  approved  of  at  Chatham,  and  leave  your  own  attestation  there. 
I  have,  by  last  post,  received  a  letter  from  the  agent,  in- 
closing a  charge  of  one  pound  fourteen  shillings  and  six- 
pence, made  by  you  for  pay  to  men  deserted  and  rejected ; 
they  very  properly  have  refused  paying  it,  as  Government 
"  will  not  admit  it ;  and  you  know  my  agreement  with  you  is, 
**  that  as  I  am  to  have  no  profit  by  the  men  you  get,  1  am  to 
**  sustain  no  loss  :  if  Government  would  allow  the  charge,  you 
"  should  be  welcome  to  it,  but  you  cainiot  in  reason  expect  me 
**  to  pay  it  out  of  my  own  pocket :  if  you  look  into  the  War- 
"  Office  letter  to  General  Townsend,  of  the  4th  of  October  1788, 
"  which  I  left  with  you,  it  will  shew  you  that  subsistence  is 
•*  allowed  only  for  such  rejected  or  deserted  men  as  have  been 
**  previously  approved  of  by  Field-officers  appointed  by  General 
"  Townsend"    And  this  deponent  further  saith,  that  the  other 
of  the  above-mentioned  letters  from  the  said  Captain  Campbell    [  79  ] 
to  this  deponent,  is  dated  the  14th  day  of  December  1791,  in 
which  the  said  Captain  Campbell  writes  to  this  deponent  as 
follows :  **  You  must  know,  as  well  as  I  can  tell  you,  that  I  can- 
**  not  give  you  an  order  to  receive  either  your  bounty  or  pay, 
**  till  you  are  approved  of,  and  your  attestation  lodged  at  Chat-- 

"  ham ; 
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1792.     *^ham;  neither  of  which  has,  I  believe,  been  done*     I  hope 
"Z  *•  and  trust  that  you  have  got  some  men  for  the  74th  this  month, 

against  <<  although  the  East  India  Company's  offices  are  open :  I  was 
^"GoDun**  "  sorry  to  observe  by  your  last  return,  that  you  had  not  inlisted 
"  a  man  for  me  since  October^*  And  this  deponent  further 
saith,  that  the  said  Court  did  not  allow  this  deponent  to  call 
his  witnesses  to  prove  that  this  deponent  was  not  a  soldier,  but» 
on  or  about  the  22d  day  of  March^  *^  came  to  a  determination 
<<  that  no  more  evidence  was  necessary  to  be  produced  for  or 
^<  against  the  circumstances  of  this  deponent  being  in  pay  as  a 
"  soldier  in  his  majesty's  74th  regiment;  and  the  Court,  having 
.  ^^  duly  weighed  and  considered  the  evidence  already  produced, 
^^  were  of  opinion  that  this  deponent  was  and  has  been  in  pay 
*'  as  a  soldier  in  his  Majesty's  74th  regiment  since  the  25th 
day  o(  June  last,  and  therefore  considered  themselves  com- 
petent to  proceed  to  the  trial  of  this  deponent,  Serjeant 
"  Samuel  George  Grants  of  the  74tli  regiment  of  foot,  aforesaid, 
^\  for  the  charge  exhibited  against  him,  and  for  which  he  has 
"  been  arraigned,  and  to  which  he  has  pleaded  Not  Guilty." 
And  this  deponent  further  saith,  that  the  said  Francis  Here- 
tage  was  then  called  as  a  witness,  and  this  deponent  did  re- 
quire the  Deputy  Judge  Advocate,  Major  Brownriggj  to  examine 
the  said  Francis  Heretage^  as  to  the  nature  and  religious  obliga- 
tion of  an  oath,  and  as  to  the  penalties  of  perjury;  and  this 
deponent  did  require  the  following  question  to  be  put  to  the 
said  Francis  Heretage^  to  wit,  "  Do  you  know  for  what  pur- 
"  pose  an  oath  is  now  administered  to  you?"  And  this  de- 
ponent intended  further  to  have  put  the  following,  among  other 
questions,  to  the  said  Francis  Heretage^  to  wit,  "  Do  you  know 
"  the  religious  obligation  of  an  oath  ?  Do  you  believe  in  a  fu- 
"  ture  state,  after  your  death  ?  What  do  you  expect  will  then 
"  become  of  you,  if  you  should  this  day  wilfully  declare  what 
"  is  false  to  the  Court?"  But  the  Court  refused  to  allow  the 
said  first  question  to  be  put  to  the  said  Francis  HeretagCy  and 
to  examine  him  as  to  the  nature  and  the  religious  obligation  o 
an  oath.  And  this  deponent  further  saith,  that  previous  to— 
the  examination  of  the  said  Francis  Heretage^  the  prosecutoi — 
prayed  that  William  DavieSy  a  clerk  in  the  public  office  i 
[80]  Bow  Streetj  might  be  called;  and  he  having  produced  an 
proved  an  information  or  deposition  of  the  said  Francis  Here 
tage  and  Francis  Stephenson^  taken  before  William  Addiuglon 

Esquire 
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Esqaire,  on  or  about  the  dd  day  of  February  last,,  the  prose-  179£. 
cutor  prayed  that  such  information  or  deposition  might  be  read  q^^ 
over  in  the  presence  of  the  witness,  Francis  Heretage^  against  agmnu 
which  this  deponent  objected;  but  the  Court  over-ruled  the  Goroa!" 
objection,  and  the  said  information  or  deposition  was  accord- 
ingly read  over  to  the  witness,  Francis  Heretage,  and  he  then 
swore  that  the  contents  of  the  said  information  or  deposition 
were  true,  which  information  or  deposition  verified,  was  ad- 
mitted and  read  by  the  Court  as  evidence  of  the  truth  of  the 
facts  therein  sworn.  And  this  deponent  further  saith,  that  he 
did  require  several  questions  material  to  his  defence,  to  be  put 
to  the  said  Francis  Heretage  and  Francis  Stephenson^  and  other 
witnesses  on  behalf  of  the  prosecution,  which  question  the 
Court  refused  to  put  to  the  witnesses ;  and  this  deponent  fur- 
ther saith,  that  he  was  advised,  and  does  believe,  that  Samuel 
TkamhiU^  then  a  prisoner  in  the  Savoy^  was  a  material  witness 
for  this  deponent;  and  this  deponent  believes  that  an  order 
was  made  by  the  Secretary  at  war,  that  the  said  Samuel  TTiom^ 
hill  should  be  taken  to  Chatham  to  be  examined  as  a  witness 
for  this  deponent,  on  his  said  trial,  but  that  the  said  Samuel 
ThomhiUj  though  called  on,  was  not  produced,  or  was  there 
any  notice  given  to  this  deponent  that  the  said  Samuel  Thorns 
hill  would  not  attend  the  said  trial,  or  was  any  affidavit  or 
other  evidence  produced,  to  prove  to  the  Court  that  he  could 
not  through  indisposition  attend  the  said  trial;  and  this  de- 
ponent further  saith,  that  Captain  Wynyard^  the  prosecutor, 
having  suggested  tliat  the  said  Samuel  ThomhiU  could  not  at- 
tend on  account  of  his  bad  state  of  health,  but  without  offer- 
ing any  evidence  of  the  fact  to  the  Court,  this  deponent  did 
pray  that  the  Court  would  either  allow  the  said  Samuel  Thorn-- 
hill  to  be  examined  by  deputation,  or  otherwise;  but  the 
Court  refused  to  grant  such  his  request;  and  this  deponent 
further  saith,  that  the  said  William  Addington  was  also  a  ma- 
terial witness  for  the  deponent,  and,  as  this  deponent  has 
bean  informed)  and  believes,  summoned  by  Sir  Charles  Gotddy 
Knight,  his  Majesty's  Judge  Martial  and  Advocate  General, 
to  give  evidence  on  the  said  trial  on  behalf  of  this  deponent, 
sind  also  to  produce  the  record  of  the  conviction  of  this  de- 
|K>ncnt,  dated  on  or  about  the  3d  day  of  February  last,  with 
the  infoHnations  and  other   proceedings  on  which  the  said 

conviction 
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179£.     conviction  was  made,   but  that  the  said   William  Addingtott 

did  not  attend  pursuant  to  the  said  summons :  and  this  depo- 

agairut      nent  further  saith,  that  in  the  course  of  the  said  trial  Captain 
^^^id""  *  Wynyardy  the  prosecutor,  mentioned  that  the  said  William  Ad- 
[♦81]    dington  had  declared  to  him  his  readiness  to  attend,  but  that 
the  prosecutor  did  on  that  occasion  inform  the  said  Willimm 
Addington  that  his  attendance  would  not  be  necessary  ;  and  this 
deponent  saith,  that  he  being  desirous  of  having  this  proved 
and  entered  upon  the  proceedings,  did,  for  that  purpose,  call 
the  prosecutor  to  state  the  said  conversation  upon  his  oath,  and 
to  give  his  reason  for  desiring  the  said  William  Addington  to 
disobey  the  said  summons,  but  that  the  Court  refused  to  allow 
the  said  Captain    Wynyard  to  be  sworn  and  examined  by  this 
deponent;  and  this  deponent  further  saith,  that  he  also  called 
Joseph  Turtle^  a  seijeant  in  the  Coldstream  regiment  of  Foot 
Guards,  as  a  witness  for  him,  but  that  the  Court,  after  two  or 
three  introductory  questions  had  been  asked,  refused  to  permit 
this  deponent  to  proceed  in  the  examination  of  the  said  Joseph 
Turtle^  and  he  was  accordingly  dismissed  by  the  Court,  al- 
though this  deponent  says  that  the  questions  which  he  had  pre- 
viously put,  and  the  questions  which  he  intended  to  have  put, 
were,  as  he  was  advised  and  believes,  material  and  necessary ; 
and  this  deponent  further  saith,  that  he  also  called  Samuel 
Lunt^   a  serjeant-major  in   the  said    Coldstream  regiment  of 
Guards,  as  a  witness  for  this  deponent,  and  the  said  Samuel 
Lunt  to  attend  the  Court,  to  give  his  evidence  accordingly,  but 
the  Court  refused  to  admit  the  said  Samuel  Lunt  to  be  sworn 
and  examined  by  this  deponent ;  and  this  deponent  further 
saith,  that  on  Saturday^  the  24th  day  of  March  last,  the  pro- 
secutor declared  the  evidence  for  the  prosecution  to  be  closed, 
and  this  deponent  was  advised  that  it  would  be  necessary  to 
detain  one  Malone  as  a  witness,  and  he  was  accordingly  dis- 
missed on  the   said  24th  day  of  March;    and  this  deponent 
further  saith,  that  he  believes  that  the  said  Malone  would  have 
contradicted  and  discredited  the  testimony  of  Stephen  Betty y'  a 
corporal,  residing  in  the  garrison  of  Chatham ;  and  that  the 
reason  for  dismissing  the  said  Malone  was,  that  the  prosecutor 
had  closed  his  evidence  without  having  called  the  said  Betty  as 
a  witness;  and  this  deponent  has  been  informed,  and  believes, 
that  on  the  ^l-th   day   of  March  last,  the  said  Malone  left 

Chatham 


IN  THB  Thirty-second  Year  of  OEOROE  III.  82 

CStfMam  and  returned  to  London  i  and  this  deponent  further      11012. 
saith,  that  on  or  about  Thursday  the  29th  day  of  March  last,      giiakt 
this  deponent  did  declare  the  evidence  of  his  defence  to  be      agamtt 
closed,  when  the  prosecutor  prayed  to  be  again  permitted  to    '  (^^^ 
examine  witnesses  in  support  of  his  charge ;  to  this  the  depo- 
nent objected,  as  being  contrary  to  every  judicial  proceeding, 
to  permit  a  prosecutor,  after  finding  his  case  to  be  totally  over''    [  82  ] 
turned^  to  begin  the  prosecution   again,   and   examine  other 
witnesses  in  support  of  his  charge ;  but  the  Court  permitted 
the  prosecutor  to  examine  witnesses,  not  only  in  respect  of  any 
new  matters  arising  out  of  this  deponent's  defence,  but  in  sup- 
port of  his  charge ;  and  the  said  Captain  Wynyard^  the  prose- 
cutor, and   Stephen  Betiy^  were  examined  accordingly;   and 
this  deponent  further  saith,  that  he  then  prayed  the  Court  to 
adjourn,  that  he  might  send  an  express  to  London  to  bring 
back  Moloney  that  he  might  be  examined  to  contradict  the 
testimony  of  the  said  Stephen  Betty^  and  the  prosecutor  object- 
ed to  this ;  and  this  deponent's  request  was  disallowed  by  the 
Court;  and  this  deponent  further  saith,  that  in  order  to  prove 
the  conviction  of  this  deponent  before  the  said  William  Adding^ 
ioHj  as  aforesaid,  the  said  Captain  Wynyard,  the  prosecutor, 
produced  a  certificate  of  such  conviction,  under  the  hand  of 
the  said   William  Addington^  he,  the  said   William  Addington, 
being  then  living,  and  dwelling  and  residing,  as  this  deponent 
has  been  informed  and  believes,  within  the  county  of  Middle-' 
sex;  and  this  deponent  did  object  against  such  certificate,  that 
it  was  not  evidence  of  tlie  conviction,  and  that  the  record  of 
the  conviction  itself  must  be  produced ;  but  this  deponent  saith, 
that  the  said  court-martial  did  admit  such  certificate  as  evi- 
dence  of  the  said  conviction,  upon  the  evidence  of  Captain 
Wynyard  alone ;  that  he  saw  the  said  William  Addingtofi  sign 
the  said  certificate,  although  the  said  Captain  Wynyardy  at  the 
same  time,  admitted  that  he  did  not  even  examine  the  said 
certificate  with  the  record  of  the  said  conviction  ;  and  he  would 
not  swear  that  the  said  record  was  duly  certified;  and  this  de- 
ponent further  saith,  that  he  has  been  informed  and  believes, 
that  after  the  conclusion  of  the  said  trial,  a  sentence  has  been 
Orawn  up  by  the  said  court-martial,  as  follows  :  to  wit,  ^^  The 
•^  Court  having  maturely  considered   the  evidence  given  in 
^*  support  of  the  charge  against  the  prisoner,  Serjeant  Samuel 

"  George 
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179^.     *'  George  Orantf  with  that  produced  in  his  defence,  are  of 
"Z  "  opinion,  that  he,  the  said  Seijeant  Samuel  George  Grants  is 

yexmst      <<  guilty  of  having  promoted,  and  having  been  instrumental 
Gwm!*"  **  towards  the    inlisting   of   Francis   Hereiage  and   Francis 
^*  Steplienson  into  the  service  of  the  East  India  Company, 
^^  knowing  them  at  the  same  time  to  belong  to  the  said  regi- 
*^  ment  of  Foot  Guards ;  and  deeming  this  crime  to  be  pre- 
*'  cisely  of  the  same  nature  with  that  which  is  set  forth  in  the 
**  charge,  and  to  differ  only  in  this,  that  it  is  rather  inferior, 
**  but  in  a  very  slight  degree,  in  point  of  aggravation,  they  do 
*'  adjudge  him  to  be  reduced  from  the  rank  and  pay  of  a 
C  83  ]     ^*  Serjeant,  and  to  serve  as  a  private  soldier  in  the  ranks  ;  and 
^^  the  Court  do  further  adjudge  him  to  receive  one  thousand 
'<  lashes  on  the  bare  back,  with  a  cat-o'-nine  tails,  by  the 
**  drummers  of  such  corp  or  corps,  at  such  time  or  times,  and 
'*  in  such  proportions  as  his  Majest}^  shall  think  fit  to  appoint." 
And  this  deponent  further  saith,  that  he  has  been  informed, 
and  believes,  that  the  proceedings  of  the  said  court-martial 
having  been  transmitted  to  the  said  Sir  Charles  Goidd^  they 
were  afterwards  returned  to  the  said  court-martial,  to  be  by 
them  revised;  and  that  the  same  have  been  so  revised,  and 
have  been  returned  to  the  said  Sir  Charles  Goulds  and  the 
said  sentence  has  been  confirmed  by  his  Majesty ;  and  this  de- 
ponent further  saith,  that  he  has  directed  actions  to  be  brought 
in   this   Honourable   Court  (a),   against   his  Royal  Highness 
Frederick  Duke  of  York^  Matthew  Lewis^  Esq.  William  Han- 
namj  Samuel  Lunty  and  Joseph  Turtle^  and  this  deponent  has 
been  informed,  and  believes,  that  such  actions  are  brought 
accordingly,  to  obtain  redress  for  his  said  illegal  and  unconsti- 
tutional caption,  imprisonment,  and  trial ;  and  this  deponent 
has   also  caused  to  be  presented  his  humble  petition  to  his 
Majesty,  praying  that  his  Majesty  would  be  graciously  pleased 
to  arrest  the  execution  of  the  sentence  of  the  said  court-martial 
against  this  deponent,  that  this  deponent  might  not  be  sent  out 
of  his  native  land,  or  be  subjected  to  any  military  punishment^ 
until  a  jury  of  his  country  shall  have  cut  him  ofFfropfi  civil  so- 
ciety, and  shall  have  determined  whether  be  is  or  is  not  ame- 
nable to  martial-law ;  and  this  deponent  further  saith,  that  the 

{a)  [That  an  action  will  lie  by  an  colour  of  military  authority,  sec 
inferior  officer  against  his  superior,  Warden  v.  Bailey ^  4  Taunt.  67*  4  M. 
who  wrongfully  imprisons  him  under      &  S.  400.  S.  C.  in  error.] 

said 
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said  sentence  of  the  said  court-martial  hath  not  yet  been  exe-     1792. 

cuted  against  this  deponent.  "^ 

Samuel  Gsorge  Grant.         e^mnn 
Sworn  at  his  Majesty's  ^^'^^^ 

garrison,  at  Chatham^ 
aforesaid,  the  1st  day 
of  3fay,  in  the  year 
of  our  Lord,  1792, 
before  me^ 

John  Gibbs, 

A  Commissioner,  &c« 

Marshall,  Seijt.,  in  support  of  the  motion  for  a  prohibition, 
argued  in  the  following  manner.  He  began  by  observing  that 
martial-law,  being  dangerous  to  public  liberty,  ought  to  be 
strictly  confined  within  its  proper  limits.  The  establishment 
of  a  standing  army  in  England^  and  of  its  necessary  concomi- 
tant, martial-law,  in  time  of  peace,  is  an  innovation  on  the  [  84  ] 
true  principles  of  the  Briiish  government.  At  common  law, 
^^  If  a  lieutenant,  or  other,  hath  commission  of  martial  au- 
'^  thority,  in  time  of  peace,  and  hang  or  otherwise  execute  any 
^*  man  by  colour  of  martial-law,  this  is  murder;  for  it  is 
^^  against  Magna  Charta,  cap,  29*  and  is  done  by  such  power 
^^  and  strength  as  the  party  cannot  defend  himself,  and  here 
*^  the  law  implieth  malice."     5  Inst.  52. 

<*  Martial-law  is  built  on  no  settled  principles,  but  is  entirely 
*^  arbitrary  in  its  decisions,  and  is  in  truth  no  law,  but  some- 
<^  thing  indulged  rather  than  allowed  as  law,  a  temporary  ex- 
*^  crescence  bred  out  of  the  distemper  of  the  state,  and  not  any 
^*  part  of  the  permanent  and  perpetual  laws  of  the  kingdom. 
*'  The  necessity  of  order  and  discipline  is  the  only  thing  which 
*'  can  give  it  countenance,  and  therefore  it  ought  not  to  be  per- 
^<  mittedin  times  of  peace,  when  the  king's  courts  are  open  for 
*'  all  persons  to  receive  justice,  according  to  the  law  of  the 
''  land."     1  Black.  Com.  413.  Hale,  Hist.  C.  L.  34  (a). 

These  are  principles  which   cannot  be  controverted,  and 
t^hich  have  been  established  ever  since  the  time  of  Ed.  2.  Hale, 

^ist.  a  L.  35. 

But  though  they  have  been  always  indisputable,  they  have 

t>een  in  former  times  violated  by  the  kings  of  England,  who 

(a)  Last  edit. 

frequently 
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1792.      frequently  enforced  obedience  to  their  arbitrary  will  by  the 
"Z  assistance  of  military  tribunals  erected  without  any  legal  au- 

against        thority, 

'g^^  In  the  reign  of  Philip  and  Mary^  a  proclamation  was  issued 
declaring  that  whoever  was  possessed  of  heretical  books,  and  did 
not  presently  burn  them  without  reading  them,  or  shewing 
them  to  others,  should  be  deemed  a  rebels  and  executed  im- 
mediately by  martial  law.  And  in  the  succeeding  reign  of 
Elizabeth^  the  exercise  of  martial-law  was  no  less  an  object  of 
complaint,  for  in  cases  of  insurrection  it  was  not  only  exercised 
on  military  men,  but  on  the  people  in  general,  and  was  ex- 
tended even  to  those  who  brought  papal  buHs^  S^cfrom  Rome  : 
any  person  might  be  punished  as  a  rebels  or  as  an  aider  or 
abetter  of  rebellion,  whom  the  provost-marshal  or  lieutenant  of 
a  county  pleased  to  suspect*  Hume^  Hist,  Engl.  vol.  iv.  p.  4e\9f 
vol.  V.  454. 

Lord  Bacon  says,  that  the  trials  at  common  law  granted  to 
the  Earl  of  Essex  and  his  fellow  conspirators,  were  deemed  a 
favour,  for  that  the  case  would  have  borne  and  required  the 
severity  of  martial-law.  But  the  most  extraordinary  act  of  her 
reign  was  her  *^  commission  to  Sir  Thomas  Wilford  as  provost- 
*^  marshal  granting  him  authority,  and  commanding  him  upon 
[  85  ]  ^^  signification  from  the  justices  of  peace  of  London  or  the 
^^  neighbouring  counties,  of  idle  vagabonds  and  riotous  per- 
^^  sons,  worthy  to  be  speedily  executed  by  martiaUUem^  to  take 
^^  them,  and  according  to  the  justice  of  martial-law,  to  execute 
<^  them  on  the  gallows  or  gibbet  near  the  place  where  they 
"  committed  their  offences."     Ibid.  456. 

One  of  the  principal  causes  of  the  discontents  in  the  begin- 
ning of  the  reign  of  Charles  I.,  was  the  granting  commissions 
under  the  Great  Seal  to  proceed  by  martial  law,  under  pretext 
of  which  some  persons  were  put  to  death,  who,  if  guilty  of  any 
offence,  ought  to  have  been  tried  by  the  common  law.  These 
commissions  were  by  the  petition  of  light  annulled  and  declared 
to  be  illegal. 

From  that  time  the  people  of  England  have  always  entertain- 
ed a  great  jealousy  of  standing  armies^  and  particularly  of  martial 
law^  which  in  every  principle  is  so  much  at  variance  with  the 
mild  administration  of  justice  by  the  common  law. 

That  jealousy  cannot  be  better  expressed  than  in  the  pre- 
amble to  the  annual  mutiny  act,  which  recites  that  "  Whereas 

"the 
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the  raising  or  keeping  a  standing  army  within  this  kingdom     1792. 

in  time  of  peace,  unless  it  be  with  the  consent  of  Parliament,     T 

"  is  against  law;  and  whereas  it  is  adjudged  necessary  by  his  aganut 
"  Majesty  and  his  present  Parliament,  that  a  body  of  forces  ^^goto!!^ 
'^  should  be  continued  for  the  safety  of  the  kingdom,  the  de^ 
*^  fence  of  the  possessions  of  the  crown  of  Great  Britain^  and 
"the  preservation  of  the  balance  of  power  of  Europe**:  (and 
after  reciting  the  number  of  troops  to  be  kept  on  foot,  it  pro- 
ceeds) "And  whereas  no  man  can  be  forejudged  of  life  or 
**  limb,  or  subjected  in  time  of  peace  to  any  kind  of  punishment 
**  within  this  realm,  by  martial  law,  or  in  any  other  manner 
*^  than  by  the  judgment  of  his  peers,  and  according  to  the 
"  known  and  established  laws  of  this  realm." 

Mr.  Justice  Blacksione^  who  was  never  accused  of  any  dispo- 
sition to  loose  the  bands  of  society,  or  to  weaken  the  necessary 
powers  of  government,  expresses  himself  to  the  same  effect  on 
the  subject  of  standing  armies  and  martial  law.  Vide  1  BL  Com. 
414,  415,  416,  &c. 

Such  being  the  nature  of  martial  law,  and  such  being  the 
natural  apprehensions  which  the  least  extension  of  it  must  ever 
excite  in  the  minds  of  a  free  people,  it  is  needless  to  dwell  on 
the  necessity  of  confining  this  vast  and  formidable  power  ri- 
gidly within  the  limits  prescribed  to  it.  The  power  of  confining 
it  within  those  limits,  is  happily  lodged  by  the  constitution  in  [  86  ] 
the  Supreme  Courts  of  Westminster^  the  sure  refuge  to  which 
alone  every  oppressed  subject  can  or  ought  to  fly  for  protection 
from  military  despotism. 

If  the  Courts  of  Westminster  will  restrain  an  inferior  court 
from  proceeding  in  a  cause,  of  which  it  has  original  jurisdiction, 
merely  because  a  matter  incidentally  occurs,  which  is  properly 
triable  by  the  common  law,  with  what  watchful  solicitude  will 
they  observe  the  conduct  of  a  court-martialj  deciding  on  the 
important  question,  whether  soldier  or  not?  a  question  which  in- 
volves in  it  the  dearest  birth-right  of  every  Englishmany  the 
^rial  hyjury! 

There  are  four  grounds,  upon  each  of  which  it  is  submitted 
t/iat  the  Court  ought  to  grant  a  prohibition: — 

First,  That  the  Plaintiff  Grant  was  not  a  soldier,  and  there- 
ft>re  not  liable  to  be  tried  by  martial  law. 

Secondly,  That  evidence  was  received  against  him  contrary 

to 
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1792.     to  the  rales  of  the  common  law;  and  evidence  for  him,  whicb 
Qj^j^^     was  admissible,  was  rejected. 

agamtt  Thirdly,  Supposing  him  to  have  been  a  soldier,  yet  he  ought 

GocLo.      not  to  have  been  convicted  of  any  offence  with  which  he  was 

not  specifically  charged  previous  to  his  trial. 

Fourthly,  The  offence  of  which  the  Plaintiff  was  convicted  is 

not  an  offence  cognizable  by  martial  law. 

1.  The  Plaintiff  was  not  a  soldier,  and  therefore  not  liable  to 
be  tried  by  martial  law. 

If  there  be  a  case  in  which  above  allothers  it  becomes  the 
Courts  of  Westminster  to  be  peculiarly  watchful  over  the  right  of 
the  subject,  it  is  in  the  case  of  a  court-martial  deciding  on  the 
extent  of  its  own  jurisdiction.  It  is  not  disputed  that  a  court- 
martial  has  power  to  try  the  question,  whether  soldier  or  not? 
That  power  must  be  inseparable  from  their  jurisdiction.  But 
they  exercise  it  at  their  peril;  and  it  behoves  them  to  have  the 
most  explicit  and  unequivocal  proof  that  a  man  is  a  soldier,  be- 
fore they  venture  to  put  him  on  his  trial  for  any  offence  what- 
ever. If  it  shall  be  in  the  power  of  any  military  commander 
to  take  up  a  man  under  pretence  of  some  supposed  military  of- 
fence, and  it  shall  be  in  the  power  of  a  court-martial  to  give 
themselves  jurisdiction  over  him,  by  deciding  him  to  be  a  sol- 
dier, upon  evidence  such  as  has  been  received  in  the  present 
instance,  the  liberty  of  the  subject  is  at  an  end,  and  the  army 
([  87  ]  may,  as  soon  as  its  commanders  shall  think  fit,  become  the  so- 
vereign power  of  this  country.  That  in  fact  the  Plaintiff  was 
not  a  soldier,  appears  from  the  proceedings  before  the  court- 
martial  (a). 

2.  Evidence  was  received  against  the  Plaintiff  which  was  not 
admissible  by  the  rules  of  the  common  law,  and  evidence  for 
him  rejected  which  ought  to  have  been  received.  Every  court 
which  assumes  the  name  of  a  court  of  justice,  must  have  some 
principles  or  rules  for  its  guidance  in  the  investigation  of  truth. 
The  rules  of  evidence  of  the  common  law,  at  least  so  far  as  they 
are  applicable  to  criminal  proceedings,  are  neither  numerous 
nor  complex,  but  plain  and  simple,  and  are  founded  in  wisdom 
and  established  by  the  experience  of  ages.  The  rules  of  evi- 
dence are  perhaps  those,  of  all  others^  which  ought  to  be  kept 
inviolate  with  the  most  religious  veneration.     The  whole  admi- 

(a)  Vide  the  suggestion  and  af&davit. 

nistration 
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nistration  of  justice,  both  civil  and  criminal,  in  a  great  measure      179S« 
depends  on  them.  "ji 

A  court-martial  is  the  mere  creature  of  the  annual  mutiny  agomM 
act,  and  has  not  the  smallest  shadow  of  authority  but  what  it  Gouia!^ 
derives  from  that  act;  it  is  impossible  that  it  can  have  any 
ancient  or  immemorial  rules  of  evidence  peculiar  to  itself.  Now 
it  may  be  laid  down  as  a  clear  and  indisputable  principle  of  law^ 
that  wherever  ati  act  of  Parliament  erects  a  new  judicature, 
without  prescribing  any  particular  rules  of  evidence  to  it*  the 
common  law  will  supply  its  own  rules,  from  which  it  will  not 
suBStr  such  new-erected  court  to  depart.  This  would  hold  even 
in  matters  merely  civil,  and  surely  much  more  strongly  in  ques- 
tions of  a  criminal  nature. 

This  is  not  mere  theory,  but  the  law  of  the  land ;  and  the 
general  practice  of  courts  martial  is  conformable  to  it. 

This  appears  by  every  treatise  that  has  been  published  on 
the  subject  of  either  naval  or  military  courts  martial.  Aj/de  on 
Courts  Martial^  114.  Sullivan* s  Thoughts  on  Martial  LaWf  45.55. 
MUUary  ArrangemeiitSi  121.  Mac  Arthur's  Treatise  on  Naval 
Courts  Martialj  107.  112.  and  Frytfs  Case^  Append.  No.  IS. 
p.  6f. 

1 .  Improper  evidence  was  received.  The  return  of  subsistence 
from  the  S5th  oi  June  to  the  24th  of  December  was  not  authen- 
ticated, nor  was  it  said  by  whom  or  to  whom  it  was  made.     All 
the  letters  from  Captain  CampheU,  and  his  return  dated  l6th  of     [  88  ] 
March  1792,  may  be  false.     There  is  ground  for  suspicion,  in- 
asmuch as  he  had  never,  till  just  before  the  trial,  made  any  re- 
turn to  his  agent,  though  by  stat.  23  Geo.  3.  c.  50.  s.  31-.  he  was 
bound  to  make  a  return  every  two  months.     But  Captain 
Campbell  himself  ought  to  have  been  called,  he  alone  could  give 
the  best  evidence  which  the  nature  of  the  thing  adnutted  o^  to 
prove  the  Plaintiff  a  soldier;  the  not  calling  him  affords  a  pre- 
sumption that  some  falsehood  was  concealed,  which  he  could 
have  detected.     The  muster  return  was  not  authenticated,  and 
is  liable  to  the  same  su^icion.     Captain  Williamson  who  pro- 
duced it  did  not  swear  'aohen  it  was  received  at  Chatham^  but 
Relieved  in  January  last  t  conceiving  that  Captain  Campbell  would 
not  make  a  false  return,  he  thought  the  return  a  sufficient  proof 
of  the  Plaintiff  being  a  soldier.     This  hypothetical  mode  of 
swearing  is  decisive  to  shew  the  necessity  of  authenticating  the 
i^um.  Captain  HevogilTs  account  of  the  opinion  of  Lord  Ken* 
VOL.  II.  H  yon. 
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1 792.     yon^  that  the  Plaintiff  might  be  proceeded  against  as  a  soldiert 
Q^^^^      was  not  evidence,  it  was  merely  an  extra-judicial  dictum  dropped 
againu      in  conversation.     The  written  examination  of  i^ramrw  Heretage 
^^Govw!^  was  received,  but  he  was  not  asked,  whether  it  was  true^  but 
only  whether  it  was  the  deposition  sworn  to  by'him.     The  next 
day  indeed,  when  it  was  offered  to  be  read  as  StephensorCs  evi- 
dence, the  objection  prevailed. 

2.  Proper  evidence  was  rejected,  viz,  that  of    Turtle  and 
Lunt{a). 

Now  for  receiving  improper  evidence,  even  after  sentence,  a 
prohibition  will  lie.     Thus  in  Bredon  v.  Gilly  9,  Salk.  555.    5 
Mod.  271.  1  Ld,  Raym.  212.    On  an  appeal  from  the  commis* 
sioners  of  excise  to  the  commissioners  of  appeals,  under  the  12 
Car.  2.  c.  QS.  the  commissioners  of  appeals  received  as  evidence 
the  depositions  of  witnesses  written  down  by  the  clerk  of  the 
commissioners  of  excise,  without  examining  the  witnesses  them- 
selves vivd  voce.     A  prohibition  was  moved  for  after  sentence, 
which  was  at  first  refused,  because  this  had  been  the  course  ever 
since  the  passing  the  statute.     But  the  Court,  having  changed 
their  opinion,  held  that  the  witnesses  ought  to  have  been  ex- 
amined de  novo;   that  this  was  the  intent  of  the  act,  and  was 
just,  because  the  depositions  might  misrepresent^  or  not  represent 
the  whole  case^  and  it  was  compared  to  appeals  upon  orders  of 
justices,  where  the  examinations  are  always  de  novo. 
[  89  ]         Upon  a  declaration  in  prohibition  it  appeared  that  the  Plain- 
tiff, who  had  been  libelled  against  in  the  spiritual  court  for  a 
legacy,  pleaded  payment,  and  offered  to  prove  it  by  a  single 
witness,  which  the  Court  refused,  though  the  witness  was  un- 
exceptionable, and  thereupon  sentence  was  given  against  the 
Plaintiff  in  prohibition,  which  sentence  was  now  pleaded,  and 
upon  demurrer  to  the  plea,  the  Court  after  much  argument 
held  that  the  prohibition  should  be  granted ;    and  they  said  a 
prohibition  might  be  granted  as  well  after  sentence  as  before. 
Shotter  v.  Friend^  5  Mod.  283.    2  Salk.  547.    1  Shm.  158.  172. 
It  is  true  that  a  prohibition  does  not  lie  after  sentence,  unless 
the  want  of  jurisdiction  appear  on  the  face  of  the  proceedings 
according  to  the  doctrine  of  Blacquiere  v.  Hawkins^  Dougl.  377* 
But  where  the  objection  is  not  the  want  of  jurisdiction  bat 

(a)  These  and  the  other  circum-  martial,  which  were  laid  before  this 
stances  respecting  the  evidence,  ap-  court.  Vide  also  the  suggesdon  vd^ 
peared  on  the  minutes  of  the  court-      affidavit. 

some 
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some  irregularity  or  abuse  of  jurisdiction,  it  is  not  to  be  ex*      179^ 
pected  that  it  should  appear  on  the  face  of  the  proceedings :      ^^^^ 
nor  is  it  necessary  that  it  should,  to  entitle  the  party  to  a  pro-     agamtt 
faibition.     Adriel  MiWs  case,  Skinn.  299. ;  for  if  after  sentence      gould. 
a  collateral  matter  not  appearing  on  the  face  of  the  proceedings 
be  the  ground  of  the  application,  it  is  sufficient  if  the  sugges- 
tion be  supported  by  affidavit  Buggin  v.  Bennetj  4  Burr.  2037* 
per  Lord  Mansfield^  Yates,  and  Aston,  J. 

Thos  it  appears  that  the  supreme  courts  have  power  not  only 
to  confine  all  other  courts  within  their  proper  jurisdiction,  but 
also  to  control  and  correct  their  irregular  proceedings,  and 
compel  them  to  conform  to  the  proper  rules  of  evidence. 

3.  Supposing  the  Plaintiff  to  have  been  properly  found  to  be 
a  soldier;  yet  he  ought  not  to  have  been  convicted  of  an  of- 
fence, with  which  he  was  not  specifically  charged  previous  to 
his  triaL 

It  is  a  principle  of  natural  justice,  and  therefore  it  is  a  rule 
of  the  law  of  Englanct,  that  no  man  shall  be  put  upon  his  trial 
for  any  ofience  before  any  court  of  judicature,  unless  previous 
to  such  trial  he  has  been  distinctly  and  specifically  charged 
with  such  ofience,  and  called  upon  to  answer  it;  for  it  is  im- 
possible for  any  man  to  come  prepared  to  defend  himself 
against  a  charge  of  which  he  is  ignorant  This  rule  was  early 
realized,  and  solemnly  established  by  several  judgments  in 
parliament.  The  want  of  a  previous  charge  was  the  principal 
error  upon  which  the  judgment  against  the  Mortimers  in  the 
time  cf  Ed.  2.  was  reversed  in  parliament  in  the  1st  Ed.  3. 
2  Haley  P.  C.  217. 

So  the  like  was  done  in  the  case  of  the  earl  of  Lancaster  in     [  90  } 
lEd.S.  1  Haley  P.  C.  814. 

And  in  Hale  there  are  many  instances  and  authorities  to 
proves  that  no  man  can  be  convicted  or  attainted  of  any  crime 
without  arraignment  and  being  put  to  answer  it.  1  Hate,  P.  C. 
846. 

It  is  upon  the  plea  of  Not  Guilty  alone  that  the  party  ac- 
cused can  be  put  upon  his  trial,  nor  can  he  (except  in  the  case 
of  a  confession  or  standing  mute,  which  is  equiyalent)  receive 
sentence}  but  upon  that  plea.  Here  the  Plaintifi*  never  pleaded 
to  a  charge  that  was  not  made.  The  charge  is,  the  having  ad* 
nsed  and  persuaded  Heretage  and  Stephenson  to  desert,  and  to 
inlist  in  the  /ndia  Company's  service.    The  first  part  of  this 

H  2  charge 
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1792.     charge  is  within  one  of  the  Articles  of  War,  sect.  6.  art.  5. 

'Z p.  24-.,  the  rest  is  merely  aggravation,  and  not  being  within  any 

against     of  the  articles  of  war,  should  not  have  been  inserted  in  the 

Gould,     charge. 

The  nature  of  this  offence  is  that  of  an  accessary  before  the 
fact  I  for  it  goes  on  the  idea  that  the  men  had  not  yet  deserted. 
The  conviction  is  having  promoted^  and  having  been  instrumental 
towards  the  inlisting  ^Heretage  and  Stephenson  into  the  service 
of  the  India  Company^  krumng  them  to  belong  to  the  Coldstream 
regimetU  of  Foot  Guards. 

This  conviction  is  founded  on  a  supposed  prior  desertion; 
and  indeed  it  is  so  apparent  that  the  men  had  deserted  before 
they  came  to  the  Plaintiff  to  be  inlisted,  that  the  court-martial 
could  not  proceed  upon  any  other  idea.  Consequently  the 
ofience  found  is,  promoting  and  being  instrumental  in  the  in- 
listing  of  men,  for  the  India  Company,  *a)ho  had  already  deserted. 
This,  therefore,  taking  it  to  be  an  offence  at  all,  is  that  of  an 
accessary  after  the  fact. 

The  desertion  of  the  men  was  already  complete,  and  being 
instrumental  to  their  being  inlisted  with  the  India  Company,  was 
perfectly  different  from  the  oflTence  of  persuading  them  to  desert. 
Persuading  to  desert  is  the  substance  of  the  ofience,  inlisting 
is  only  a  circumstance.  It  is  true,  that  a  man  charged  with  a 
capital  crime  may  be  convicted  of  an  offence  of  an  inferior  de^ 
grecj  but  then  it  must  be  of  the  same  nature  with  the  offence 
charged.  But  the  offence  found  on  this  sentence,  is  not  of  the 
same  nature.  The  charge  contains  an  offence  prohibited  by 
the  articles  of  war :  it  also  contains  a  circumstance  which  is 
[91  ]  there  added  by  way  of  aggravation,  but  which  (as  will  be 
proved  hereafter)  is  no  offence  either  by  the  articles  of  war,  or 
by  the  mutiny  act.  Now  the  offence  found  is  only  this  matter 
of  aggravation,  which  is  subjoined  to  the  charge,  and  not  the 
charge  itself,  or  any  inferior  species  or  degrees  of  it :  and  even 
that  is  found  different  from  the  charge.  The  charge  in  that 
respect  is,  advising  and  persuading  to  inlist  into  the  service  of 
the  India  Company. 

The  offence  found  is,  promoting  and  being  instrumental  to- 
wards the  inlisting. 

Suppose  a  person  indicted  as  an  accessary  before  the  fact  in 
feloniously  advising  and  persuading  J.  S.  to  steal  my  goods,  and 
the  jury  find  that  at  such  a  time  and  place  J.  &  stole  my  goods, 

and 


IN  THE  ThIRTY-SECOND  YkAR  OF  GEORGE  III.  92 

and  that  the  Defendnnt  received  the  same  goods  knowing  them      1792. 
to  have  been  stolen  ;  this  verdict  would   be  void  as  finding  a      QmAvt 
matter  not  in  issue.     And  no  court,  which  was  guided  by  the      agamn 
rales  of  law,  could  give  judgment  against  the  Defendant  on  a     Gwu^ 
verdict  convicting  him  of  an  ofience  for  which  he  was  never 
arraigned,  and  to  which  it  was  impossible  for  him  to  be  pre- 
pared with  any  defence. 

Taking  this  to  be  of  the  nature  of  a  special  verdict,  the 
Court  in  construing  it  must  confine  itself  to  the  facts  expressly 
found,  and  cannot  supply  the  want  of  them  by  any  argument, 
intendment,  or  implication  whatever  :  in  this,  all  the  writers  on 
courts  martial  before  cited  agree.  Adycj  207*  Sullivan^  75. 
Mac  Arthur  J  143. 

But  it  is  only  in  felony  that  a  man  can  be  convicted  of  a 
crime  of  an  inferior  degree  to  the  crime  charged.  In  misde- 
meanors there  can  be  no  inferior  degree,  all  are  misdemean- 
ors; and  any  other  degree  must  be  a  difierent  offence.  But 
even  supposing  that  the  offence  Jound  could  be  deemed  to  be  of 
the  same  nature  with  the  offence  charged,  yet  the  prisoner 
should  have  been  acquitted  of  the  oflTence  charged^  and  for  want 
of  such  acquittal  the  sentence  is  void.  ^^  If  a  man  be  indicted 
'*  for  murder  and  found  guilty  of  manslatighter  without  saying 
^  any  thing  of  the  murder,  the  verdict  is  insufficient  and  void, 
«  as  being  only  a  verdict  for  part.  2  Hawk.  P.  C.  440.  If  a 
«  special  verdict  only  find  part  of  the  matter  in  issue,  or  do 
'*  not  take  in  the  whole  issue,  or  if  the  imperfection  be  such 
^  that  judgment  cannot  be  given,  it  is  bad."  2  Lord  Raym. 
1521, 1522.  2  Stra.  844. 

4.  The  matter  of  which  the  Plaintiff  is  convicted,  is  not  an 
offence  cognizable  by  martial  law. 

The  necessity  of  confining  courts  martial  strictly  within  their  [  92  ] 
jurisdiction,  has  already  been  shewn :  and  it  is  not  only  neces- 
sary to  confine  them  strictly  within  the  limits  of  their  authority 
with  respect  to  the  persons  accused,  but  also  with  respect  to  the 
offence  with  which  they  are  accused.  The  offence  found  is  "  the 
"  having  promoted^  and  having  been  instrumental  towards  the 
"  inlisting  of  Heretage  and  Stephenson  into  the  service  of  the 
"  East-India  Company,  knowing  them  at  the  same  time  to  be- 
"  long  to  the  Coldstream  regiment  of  Foot  Guards,  and  deeni- 
^  ing  this  crime  to  be  precisely  of  the  same  nature  with  that 
^  which  is  set  forth  in  the  charge,  and  to  differ  only  in  this, 

**  that 
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17S2.      "  that  it  is  rather  inferior,  but  in  a  very  slight  degree,  in  point 

Q^^j.^      "  of  aggravation,  they  do  adjudge",  &c. 

agaimt  But  what,  it  may  be  asked,  is  the  meaning  of  ^^  promoting 

GcmIij™  "  fl^d  being  instrumental  towards  their  inlisting"  ?  By  what 
means  did  the  Plaintiff  ;?romo/^  or  become  instrumental  to  this? 
This  ought  to  have  been  explicitly  stated;  as  the  sentence  stands, 
it  is  vague  and  fallacious. 

But  talcing  it  for  granted,  that  the  court  martial  had  con- 
victed the  Plaintiff  in  express  words  of  inlisting  these  men  into 
the  service  of  the  India  Company,  knowing  them  to  be  deserters 
from  the  Guards ;  this  offence  is  neither  within  the  articles  of 
war,  nor  the  mutiny  act,  unless  it  be  within  the  5S  s.  of  the  act, 
which  imposes  a  penalty  of  51.  on  any  person  who  shall  harbour^ 
concealj  or  assist  any  desert er^  kncradng  them  to  such,  on  conviction 
before  a  justice  of  peace^  to  be  levied  by  distress,  and  for  want  of 
a  distress,  three  monthi  imprisonment. 

But  merely  inlisting  a  soldier  who  has  already  deserted,  even 
though  the  party  knows  him  to  be  a  deserter,  is  no  oflTence 
either  against  the  mutiny  act  or  the  articles  of  war.  If  it  had 
been  within  either  the  one  or  the  other,  the  court-martial  would 
have  shewn  it  in  their  sentence,  as  is  usual.  Sidlivan,  101. 
The  offence,  if  any,  seems  to  have  been  that  of  harbouring  or 
concealing  the  men  ;  but  that  is  totally  different  from  promot- 
ing and  being  instrumental  towards  their  inlisting. 

The  superior  courts  of  Westminster  have  a  superintending 
power  over  all  inferior  courts  of  what  nature  soever,  and  are 
by  the  principles  of  the  constitution  entrusted  with  the  ex- 
position of  such  laws  and  acts  of  parliament  as  prescribe  the 
extent  and  boundaries  of  their  jurisdiction.  So  that  if  such 
courts  assume  a  greater  or  other  power  than  is  allowed  them 

[  93  ]  by  law,  the  supreme  courts  will  prohibit  and  control  them. 
4  Bac.  Abr.  241.  and  the  authorities  there  cited. 

Hence  it  lies  to  all  courts  which  differ  from  the  common  law 
in  their  proceedings. 

Besides  the  Ecclesiastical  Courts  and  the  Courts  of  Admiralty, 
it  lay  to  the  High  Commission  Court,  to  the  delegates,  to  the 
convocation,  to  the  court  of  the  constable  and  marshal.  4  List, 
3.33,  334. 

A  court-martial,  like  every  other  court,  may  exceed  or  abuse 
its  authority.  In  that  case,  if  no  prohibition  lies,  there  is  no 
remedy  for  such  abuse,  which  is  absurd. 

The 
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The  Court  of  Common  Pleas  may  grant  prohibitions  in  all      179^. 
cases,  without  any  exception.  4  Inst.  99>  100.  This  was  agreed      grant 
by  all  the  Judges  of  England.  In  4  Inst.  Lord  Chancellor  Eger"      afiainst 
ton  called  Fleming,  Chief  Justice  of  B.  22.,  and  the  other  judges      Goquk 
of  that  court,  and  Tanfieldy  Chief  Baron,  and  the  other  Barons 
of  the  Exchequer,  to  consider  whether  the  Court  of  Common 
Pleas  had  authority  to  grant  prohibitions  without  any  writ  of 
attachment  or  plea  depending.     They  were  unanimous  in  the 
aflSrmative,  according  to  a  multitude  of  precedents.     The  Jus- 
tices of  the  Common  Pleas  were  not  called,  having  often  before 
determined  the  point    "  So  now",  says  Lord  Coke,  "  this  ques- 
**  tion  is  at  peace,  being  resolved  by  all  the  Judges  of  England.'^ 

The  difiPerence  between  the  Courts  of  King's  Bench  and  Com- 
mon Pleas  is  this,  that  in  the  King's  Bench  a  prohibition  may 
be  awarded  upon  a  bare  surmise,  without  any  suggestion  on  re- 
cord, and  such  writ  is  only  in  the  nature  of  a  commission  pro- 
hibitory, which  is  discontinued  by  the  demise  of  the  king(rT); 
but  that  as  to  a  prohibition  issuing  out  of  the  Common  Pleas  the 
suggestion  roust  be  on  record,  and  therefore  is  considered  as  the 
suit  of  the  party,  in  which  he  maybe  nonsuited,  and  is  not  dis- 
continued by  the  death  of  the  king.  Noy  ??•  iMtch  114.  Palm. 
422.    Prohibitions  also  are  not  granted  ex  gratia  by  the  Court, 
but  es  deUto  justitice.     If  the  Spiritual  Court  exceeds  its  ju- 
risdiction, upon   information,  either  by  the  party  or  a  mere 
stranger,  the  king's  courts  will  prohibit  them,  for  '^  prohibi- 
tions are  not  of  favour,  but  of  justice  to  be  granted."  Art,  Cleri. 
2  Inst,  607.   "  Serjt.  Morton  libelled  in  the  Admiralty ;  a  pro-     [  94  ] 
**  hibition  was  played  in  the  King's  Bench,  fVild,  King's  Serjt , 
••  prayed  that  the  Court  would  allow  Morton  his  privilege  of 
•*  being  sued  in  the  Common  Pleas.  The  Court  doubted  whe- 
^*  ther  this  privilege  should  be  allowed  in  ])rohibltion.     But  ex 
"  assensu  partinm  it  was  ordered  that  the  Plaintiff  should  sue 
^'  for  his  prohibition  in  the  Common  Pleas.     But  because  the 
^*  Common  Pleas  refused  the  prohibition,  it  was  moved  again 
^'  in  the  King's  Bench  ;  and  all  the  Court  were  of  opinion  that 
^'prohibitions  are  granttible  ex  debito  justitiis  {and  not  in  the 
^*  discretion  of  the  Justices,  as  Hobart,  67.  says),  and  after  sen- 
^*  tence  and  appeal."  1  Sid.  65.  Serjt.  Morton^s  case.     "  All  the 

C^  Bat  qtuBTCy  whether  the  words      bition,  though  it  be  not  considered  as 
^^  the  Uat.  1  Ed.  6.  c.  7.  «.  1.  be  not      a  suit  between  party  and  party? 
^^csusive  enough  to  include  a  prohi- . 

"  Judges 
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1792.  **  Judges  agreed  that  the  granting  prohibitions  is  not  a  discre- 
Q^j^j^  **  tionnry  act  of  the  Court,  but  they  are  grantable  ex  meritojus^ 
agcdna  <<  titias  and  they  denied  Lord  Hobarfs  opinion  in  his  Reports, 
Qovtx^  "  67.  which  Rolle^  Chief  Justice*  had  frequently  done  before." 
Sir  r.  Raym,  3.   Woodward  v.  BonUhan. 

It  was  one  of  the  articles  of  impeachment  against  Sir  Robert 
Berkley^  a  Judge  of  the  King's  Bench,  that  he  had  deferred  to 
grant  a  prohibition  to  the  Ecclesiastical  Court,  on  a  suggestion 
that  the  suit  was  for  tithes  of  houses  in  Norwich^  although  it 
was  moved  by  counsel  many  several  times ;  and  that  on  various 
other  occasions  he  had  deferred  to  grant  prohibitions,  where 
bylaw  he  ought  to  grant  them.  1  State  Trialsy  713.  And  where 
Holt  and  the  Court  refused  to  grant  a  prohibition,  they  ordered 
that  the  suggestion  should  be  entered  on  the  record,  that  they 
might  enter  the  reasons  of  their  denial.  1  Salk.  136.  Bishop  of 
St.  David's  v.  Ltuy.  A  prohibition  is  ex  debito  justitice^  if  the 
Court  of  Admiralty  proceed  contrary  to  an  act  of  Parliament, 
per  Lord  Mansfield^  4  Burr.  19^0.  Howe  v.  Napier,  Prohibitions 
being  to  keep  every  jurisdiction  within  its  proper  limits,  the 
law,  as  to  prohibitions,  and  the  form  of  them,  cannot  be  altered 
but  by  act  of  Parliament.    2  Inst.  601,  602. 

With  respect  to  the  practice  in  prohibition;  anciently,  prohi- 
bitions seem  to  have  been  granted  as  a  mere  matter  of  course, 
and  the  proceedings  in  the  court  below  were  staid,  till  it  could 
shew  its  jurisdiction :  almost  all  the  questions  of  jurisdiction 
therefore  arose  on  applications  for  a  consultation.  Afterwards 
a  suggestion  or  surmise  became  necessary',  which  was  not  re- 
quired to  be  proved,  but  the  PlaintiflT  was  bound  to  make  his 
declaration  exactly  conformable  to  it ;  for  if  the  Court  fouod 
that  the  declaration  did  not  warrant  the  surmise,  they  forth- 
[  95  ]  with  granted  a  consultation.  2  Inst.  605.  This  appears  by  the 
complaint  of  the  Bishops  in  the  Artiadi  Cleriy  where  they  allege 
that  there  was  great  delay  and  difficulty  in  obtaining  consult- 
ations while  prohibitions  were  granted  by  any  one  of  the  judges 
out  of  court,  at  their  chambers.  2  Inst.  605.  The  stat.  2  Ed.  6. 
c.  IS.  s.  14.  requiring  proof  of  the  suggestion  in  the  case  of 
tithes,  was  made  in  favour  of  the  clergy,  for  such  proof  was  not 
necessary  at  common  law.  If  no  such  proof  was  necessary  in 
the  case  of  tithes,  it  was  not  in  any  other  case,  and  therefore 
the  practice  of  proving  the  suggestion  must  have  begun  since 
that  statute.    Persons  interested,  as  parishioners,  who  may  nut 

be 
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be  competent  witnesses  at  the  trials  may  be  suflicient  witnesses      1 792» 
to  prove  the  suggestion  under  that  statute,  and  after  recording 
the  proof  of  the  suggestion,  nothing  is  to  be  objected  against 


GftA]» 


^_  ^Sff*S^lff  abv.^ba 

the  persons  of  the  witnesses  or  their  evidence.  4  Bac.  Abr.  246.  gouia. 
It  seems  therefore  that  slight  proof  of  the  suggestion  is  suffi* 
cient.  As  to  the  declaration,  "  when  the  matter  seems  doubt- 
**  fill  to  the  Court,  upon  a  question  of  fact  or  law,  the  Plaintiff 
**  has  leave  to  declare,  that  the  parties  may  have  the  fact  pro- 
**  perly  tried  by  a  jury,  or  the  law  solemnly  considered.''  1 
Butr.  198.  Rex  v.  the  Bishop  of  Ely.  If  the  Court  therefore 
have  any  doubt  in  this  case,  they  will  allow  the  Plaintiff  to  de- 
clare in  prohibition. 

Adair  and  Band^  Serjts.,  argued  against  the  motion  to  the 
following  e£fect : — 

It  is  not  disputed,  that  martial  law  can  only  be  exercised  in 
this  country,  so  Ikr  as  it  is  authorized  by  the  mutiny  act  and 
the  articles  of  war.  The  power  of  the  Court  to  grant  a  prohibi- 
tion to  a  court-martial  in  certain  possible  cases,  is  also  allowed. 
But  great  caution  should  be  observed  not  to  interfere  with  mi- 
litary discipline.  It  is  not  an  affidavit  on  a  mere  suggestion, 
which  might  be  used  in  every  case  to  avoid  or  delay  punish- 
nieui,  that  will  of  course  obtain  a  proceeding  dangerous  to  all 
order  and  regularity  in  the  fleet  and  army.  If  the  offender  and 
the  offence  be  clearly  within  the  jurisdiction  of  a  court-martial, 
there  can  be  no  ground  for  either  a  prohibition  or  a  review  in 
a  court  of  civil  judicature. 

The  first  ground  on  the  other  side  is,  that  the  Plaintiff  was 
not  a  soldier.  But  it  is  not  necessary,  in  order  to  make  a  man 
amenable  to  military  law  that  he  should  be  a  soldier.  The  act 
exprei'sJy  subjects  to  military  law  those  persons  who  receive  pay 
as  such,  whether  they  are  really  soldiers  or  not.  The  old  sta- 
tutes on  the  subject  likewise  fix  on  that  circumstance  as  the 
criterion  by  which  the  engagement  is  decided  :  the  receiving  [  96  3 
money,  though  the  person  was  not  inrolled,  and  afterwards  de- 
serting, is  felony  by  those  statutes,  18  Hen.  6.  c.  19.  7  Hen.  7* 
c.  I.  3  Hen.  8.  c.  5.  5  Eliz.  c.  5.  Jenk.  Cent.  271.  The  23d 
section  of  the  articles  of  war,  article  2.  directs,  ^^  that  all  crimes 
^^  not  capital,  and  all  disorders  and  neglects,  which  officers  and 
^*  soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order  and 
*'  military  discipline,  though  not  specified  in  tlie  said  rules  and 
'*  articles,  are^to  be  taken  cognizance  of  by  a  general  or  regi- 

*<  mental 
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179^«  '^  mental  conrt-martial,  according  to  the  nature  and  degree  of 
Q^^  **  the  offence,  and  to  be  punished  at  their  discretion."  Now,  the 
agtmui  Plaintiff  having  admitted  himself  to  be  a  soldier,  and  having 
QovLD,  ^^^  guilty  ^f  ^"  AC^  ^  ^^  prejudice  of  good  order  and  military 
discipline,  was  liable  to  the  jurisdiction  ot  the  court-martial;  no 
prohibition  therefore  ought  to  issue. 

But  in  fact  the  Plaintiff  was  a  soldier,  and  the  only  objection 
to  the  court-martial  on  this  head,  is  too  great  indulgence  to  the 
Plaintiff:  a  court  of  common  law  would  not  have  suffered  him 
to  give  evidence  to  contradict  his  own  admission  under  his  hand- 
writing, and  his  own  repeated  acts  in  the  character  of  a  seijeant. 
It  would  be  enough  to  say,  that  there  was  evidence  on  both 
sides  before  the  Court,  and  that  they  have  formed  a  conclusion 
upon  it,  being  a  matter  clearly  within  their  cognisance ;  for  it 
would  be  absurd  to  say  that  a  court  instituted  for  the  purpose 
of  trying  soldiers,  should  not  have  a  power  of  trying  whether 
they  are  soldiers  or  not.  The  receiving  pay  as  a  soldier  is  de- 
cbive  evidence  that  the  Plaintiff  was  subject  to  their  jurisdic- 
tion. All  the  comments  made  on  the  return  and  the  letters,  are 
immaterial ;  but  a  return  made  to  and  by  the  proper  officer  is 
evidence  in  itself,  and  does  not  require  to  be  verified. 

With  respect  to  the  second  objection,  an  error  in  receiving 
or  rejecting  evidence,  is  not  a  ground  for  prohibition.  But 
the  objection  itself  is  not  founded  in  facts  applied  to  Captain 
CampbelTs  letters  and  Heretag^s  deposition  (a).  CampbelVs  let- 
ters were  called  for  by  the  prisoner,  not  produced  against  him, 
and  Heretag^s  deposition  was  read  without  any  objection  being 
made.  When  an  objection  was  made  to  the  reading  Stephen- 
sorCs  deposition,  it  was  allowed.  And  in  reality  there  was  no 
prejudice  to  the  Plaintiff  in  reading  it,  as  the  witness  was  fully 
examined  vivd  voce*  The  evidence  which  was  rejected,  as  stated 
[  97  ]  in  the  affidavit  was,  first,  that  of  Turtle^  who  was  examined ; 
and  secondly,  that  of  Lunt;  for  the  admission  of  which  no  case 
was  stated,  nor  is  it  now  explained  in  the  affidavit.  The  object 
of  calling  both  of  them  was  only  to  furnish  the  prisoner  with 
evidence  in  an  action  against  them,  and  had  no  relation  to  the 
charge  before  the  Court. 

As  to  the  third  and  fourth  grounds,  a  man  cannot  be  con- 
victed of  an  offence  not  included  in  the  charge,  and  not  of  the 
same  nature;  but  of  an  offence  of  an  inferior  degree  and  of  the 

(a)  Vide  the  suggestion  and  affidavit 

same 
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8ame  natare^  he  may.     Thus,  on  an  indictment  for  an  assaultf      179S. 
with  intent  to  commit  murder,  a  man  may  be  convicted  of  a     "^^ 
common  assault.     The  charge  is,  "  advising  and  persuading      agamu 
**  the  two  drummers  to  desert,  and  inlist  in  the  service  of  the      Goom!!** 
**  East  India  Company,  knowing  them  to  be  drummers  of  the 
<<  Coldstream  regiment  of  Guards  "  The  sentence  states,  <<  that 
<<  the  prisoner  was  instrumental  to^  and  promoting  the  inlist- 
^  ment,"  which  is  stated  to  be  an  offence  of  the  same  nature, 
though  of  an  inferior  degree.     The  evidence  shews  the  mean- 
ing of  the  sentence,  viz.  the  sending  the  men  to  disguise  them- 
selves^ and  furnishing  them  with  disguises,  in  order  to  desert, 
and  inlbt  in  the  Company's  service. 

The  Court  seems  to  have  doubted,  whether  advice  and  per* 
suasion  could  be  by  an  act  only  without  words,  and  they  refer 
to  the  acts  done,  as  included  within  the  charge,  which  they 
certainly  are.  Thus  according  to  Lord  Coke,  the  term  aiding^ 
comprehends  *^  counselling,  abetting,  plotting,  assenting,  con- 
'*  senting  and  encouraging  to  do  the  act."  2  Inst.  182.  The 
inlisting  with  the  East  India  Company  was  an  act  of  desertion, 
and  the  only  act  that  could  subject  the  men  to  the  charge  of 
desertion. 

MarshalU  in  reply,  insisted  upon  his  former  grounds  of  argu- 
ment, and  urged  farther,  that  receiving  pay  as  a  soldier  would 
not  alone  make  the  person  who  received  it  a  soldier;  or,  at 
most,  he  could  only  be  treated  as  a  soldier  while  he  continued 
to  receive  it.  Now  the  Plaintiff  here  received  no  pay  after  the 
month  of  December  1791.  Nor  was  the  circumstance  of  the 
Plaintiff  signing  himself  Serjeant,  conclusive  evidence  that  he 
was  a  Serjeant,  this  being  a  criminal  proceeding,  any  more 
than  if  A.  B.  were  to  personate  the  character  of  a  soldier,  it 
would  make  him  liable  to  be  punished  as  a  deserter,  though  he 
would  be  guilty  of  a  fraud.  So  if  a  man  and  woman  live  toge- 
ther as  husband  and  wife,  in  a  civil  action,  the  husband  would 
not  be  permitted  to  deny  his  marriage,  yet>in  an  indictment  for  [  98  ] 
bigamy,  the  marriage  must  be  strictly  proved. 

Ct4r.  advis.  vult. 

On  this  day,  the  judgment  of  the  Court  was  thus  given  by 

Lord  Loughborough.  In  this  case,  which  arises  on  a 
motion  for  a  prohibition,  the  novelty  of  the  application  was  a 
sufficient  reason  why  the  Court  should  grant  a  rule  to  shew 
cause,  and  give  it  that  consideration  which  the  importance  of 
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1792*  H  seemed  justly  to  demand.  It  has  .been  very  fully  argued  on 
Qj^^  both  sides,  and  with  great  ingenuity  and  ability.  Every  thing 
mhut  has  been  said  in  support  of  the  motion  by  my  Brother  Marshall^ 
.Q^J^"  that  any  talents,  ability,  or  ingenuity  could  suggest.  But  upon 
tlie  result  of  the  whole,  the  Court  are  clearly  of  opinion  that 
the  prohibition  ought  not  to  issue. 

The  suggestion  begins  by  stating  the  laws  and  statutes  of 
the  realm  respecting  the  protection  of  personal  liberty.  It 
goes  on  to  stale,  that  no  person  ought  to  be  tried  by  a  court- 
martial  for  any  offence  not  cognizable  by  martial  law,  and  so 
on.  In  the  preliminary  observations  upon  the  case,  my  Brother 
Marshall  went  at  length  into  the  history  of  those  abuses  of 
martial  law  which  prevailed  in  ancient  times.  This  leads  me 
to  an  obseiTation,  that  martial  law  such  as  it  is  described  by 
Hale,  and  such  also  as  it  is  marked  by  Mr.  Justice  Blackstatie, 
does  not  exist  in  England  at  all.  Where  martial  law  is  esta- 
blished, and  prevails  in  any  country,  it  is  of  a  totally  different 
nature  from  that  which  is  inaccurately  called  martial  law, 
merely  because  the  decision  is  by  a  court-martial,  but  which 
bears  no  a£Bnity  to  that  which  was  formerly  attempted  to  foe 
exercised  in  this  kingdom,  which  was  contrary  to  the  constitu- 
tion, and  which  has  been  for  a  century  totally  exploded. 
Where  martial  law  prevails,  the  authority  under  which  it  is 
cnercised,  claims  a  jurisdiction  over  all  military  persons,  in  all 
circumstances.  Even  their  debts  are  subject  to  enquiry  by  a 
military  authority :  every  species  of  offence,  committed  by  any 
person  who  appertains  to  the  arm}',  is  tried,  not  by  a  civil 
judicature,  but  by  the  judicature  of  the  regiment  or  corps  to 
which  he  belongs.  It  extends  also  to  a  great  variety  of  cases, 
not  relating  to  the  discipline  of  the  army,  in  those  states  which 
subsist  by  military  power.  Plots  against  the  sovereign,  in- 
telligence to  the  enemy,  and  the  like,  are  all  considered  as 
cases  within  the  cognizance  of  military  authority. 
[  99  ]  In  the  reign  of  King  William^  there  was  a  conspiracy  against 
his  person  in  Holland^  and  the  persons  guilty  of  that  conspiracy 
were  tried  by  a  council  of  officers.  There  was  also  a  con- 
spiracy against  him  in  England,  but  the  conspirators  were  tried 
by  the  common  law.  And  within  a  very  recent  period,  the  in- 
cendiaries who  attempted  to  set  fire  to  the  Docks  at  Portsmouth, 
were  tried  by  the  common  law.  In  this  country,  all  the  delin- 
quencies of  soldiers  are  not  triable,  as  in  most  comitries  in 

Europe, 
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Europe^  by  martial  law;  but  where  they  are  ordinary  offenees  179fiL 
against  the  civil  peace,  they  are  tried  by  the  common  law  "Z 
courts.  Therefore  it  is  totally  inaccurate  to  state  martial  law  agamu 
as  having  any  place  whatever  within  the  realm  oi  Great  Britain.  GotcpST* 
But  there  is  by  the  providence  and  wisdom  of  the  Legislature 
an  army  established  in  this  country,  of  which  it  is  necessary  to 
keep  up  the  establishment.  The  army  being  established  by 
the  authority  of  the  Legislature,  it  is  an  indispensable  requisite 
of  that  establishment  that  there  should  be  order  and  discipline 
kept  up  in  it,  and  that  the  persons  who  compose  the  army,  for 
all  offences  in  their  military  capacity,  should  be  subject  to  a 
trial  by  their  officers.  That  has  induced  the  absolute  necessity 
of  a  mutiny  act  accompanying  the  army.  It  has  happened  in« 
deed,  at  different  periods  of  the  Government,  that  there  has 
been  a  strong  opposition  to  the  establishment  of  the  army.  But 
the  army  being  established,  and  voted,  that  led  to  the  establish- 
ment of  a  mutiny  act.  A  remarkable  circumstance  happened 
in  the  reign  of  George  the  First,  when  there  was  a  division  of 
parties  on  the  vote  of  the  army :  the  vote  passed,  and  the  army 
was  establi^ed,  but  from  some  political  incidents  which  had 
ha{^ned,  the  party  who  opposed  the  establishment  of  the 
army  would  have  thrown  out  the  mutiny  bilL  Sir  Robert 
Walpole  was  at  the  head  of  that  opposition,  and  then  some  of 
their  most  sanguine  friends  proposed  it  to  them:  they  said  as 
there  was  an  army  established,  and  even  if  the  army  was  to  be 
disbanded,  there  must  be  a  mutiny  act  for  the  safety  of  the 
country.  It  is  one  object  of  that  act  to  provide  for  the  army ; 
but  there  is  a  much  greater  cause  for  the  existence  of  a  mutiny 
act,  and  that  is,  the  preservation  of  the  peace  and  safety  of  the 
kingdom :  for  there  is  nothing  so  dangerous  to  the  civil  esta- 
blishment of  a  state,  as  a  licentious  and  undisciplined  army ; 
and  every  country  which  has  a  standing  army  in  it,  is  guarded 
and  protected  by  a  mutiny  act.  An  undisciplined  soldiery  are 
apt  to  be  too  many  for  the  civil  power ;  but  under  the  com- 
mand oi  officers,  those  officers'  are  answerable  to  the  civil  [  100  ] 
power,  that  they  are  kept  in  good  order  and  discipline.  All 
history  and  all  experience,  particularly  the  experience  of  the 
present  moment,  give  the  strongest  testimony  to  this.  The 
object  of  the  mutiny  act,  therefore,  is  to  create  a  court  invested 
with  authority  to  tr}'  those  who  are  a  part  of  the  army,  in  all 
their  different  descriptions  of  officers  and  soldiers;   and  the 

object 
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1792*     object  of  the  trial  is  limited  to  breaches  of  military  duty.   Even 
Q^^j,^      by  that  extensive  power  granted  by  the  Legislature  to  his  ma- 
iuaintt     jesty  to  make  articles  of  war,  those  articles  are  to  be  for  the 
Goou!!"  better  government  of  his  forces,  and  can  extend  no  further 
than  they  are  thought  necessary  to  the  regularity  and  due  dis- 
cipline of  the  army.     Breaches  of  military  duty  are  in  many 
instances  strictly  defined ;  they  are  so  in  all  coses  where  capital 
punishment  is  to  be  mflicted :  and  in  other  instances,  where 
the  degree  of  offence  may  vary,  it  may  be  necessary  to  give  a 
discretion  with  regard  to  the  punishment,  and,  in  some  cases,  it 
is  impossible  more  strictly  to  mark  the  crime  than  to  call  it  a 
n^lect  of  discipline. 

This  Court  being  established  in  this  country  by  positive  law, 
the  proceedings  of  it,  and  the  relation  in  which  it  will  stand  to 
the  courts  of  Westminster  Hall,  must  depend  upon  the  same 
rules,  with  all  other  courts  which  are  instituted,  and  have  par- 
ticular powers  given  them,  and  whose  acts,  therefore,  may 
become  the  subject  of  application  to  the  Courts  of  Westminster 
Hall  for  a  prohibition.  Naval  Courts  Martial,  Military  Courts 
Martial,  Courts  of  Admiralty,  Courts  of  Prize,  are  all  liable 
to  the  controlling  authority,  which  the  Courts  of  Westminster 
Hall  have  from  time  to  time  exercised,  for  the  purpose  of  pre- 
,  venting  them  from  exceeding  the  jurisdiction  given  to  them: 
the  general  ground  of  prohibition  being  an  excess  of  jurisdic- 
tion, when  they  assume  a  power  to  act  in  matters  not  within 
their  cognizance. 

Another  ground  of  prohibition,  which  is  indeed  but  a  species 
of  the  other,  is  where  an  act  has  passed  with  respect  to  any  au- 
thority resident  in  other  courts,  as  in  the  Ecclesiastical  Court, 
in  which  there  is  an  inherent  jurisdiction.  In  such  a  case,  the 
courts  of  Westminster  Hall  have  conceived  that  where  the  au- 
thority is  limited  by  an  act  of  Parliament  the  court  which 
acted  differently  from  the  prescription  of  the  act  was  in  that 
instance  exceeding  its  jurisdiction,  and  therefore  liable  to  a 
prohibition.  Beyond  these  two  grounds  it  does  not  occur  to 
me  that  there  is  any  other  that  can  be  stated,  upon  which  the 
[  101  ]  Courts  of  Westminster  Hall  can  interfere  in  the  proceedings  of 
other  courts,  where  the  matter  is  clearly  within  their  jurisdic- 
tion (a).  That  they  have  decided  wrong,  may  be  a  ground  of 
appeal,  may  be  a  ground  of  review,  but  not  a  ground  of  pro- 

(a)  [Vide  Wade's  Case,  2  M.  &  S.  429  (n).] 

hibition 
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hibition.  That  has  been  distinctly  laid  down  both  in  this  court  179$^ 
and  in  the  court  of  Kin^s  Bench  with  respect  to  the  Courts  of  ^^^ 
Prize  (a),  and  it  is  unnecessary  to  quote  authorities  upon  a  agamti 
point  which  leave  it  without  a  contradictory  opinion.  With  Qooia. 
respect  to  the  matter  of  evidence,  where  the  inferior  courts 
proceed  upon  the  admission  of  evidence  that  could  not  be  ad- 
mitted in  a  court  of  law,  or  upon  the  rejection  of  evidence  that 
would  be  admitted  in  a  court  of  law,  the  12th  article  of  the 
complaint  made  against  the  judges  in  the  reign  of  James  the 
First  (6),  and  the  answer  to  that  article  of  complaint,  shew  dis- 
tinctly the  law  upon  that  subject.  The  12th  article  of  com- 
plaint is,  that  the  Courts  have  granted  prohibitions  to  the 
Ecclesiastical  Court  upon  the  ground  that  the  Ecclesiastical 
Court  would  not  allow  the  testimony  of  a  single  witness  to  be 
sufficient  in  cases  where  in  the  common  law  courts  the  testi- 
mony of  one  witness  would  be  sufficient,  and  their  interference 
u  the  subject  of  complaint  The  answer  the  judges  make  to  it 
is,  that  in  matters  subject  to  the  exclusive  jurisdiction  of  the 
Ecclesiastical  Courts,  as  the  setting  out  of  tithes,  proofs  of  a 
legacy,  proo&  of  a  marriage,  the  Courts  do  not  prohibit^ 
though  the  rule  of  the  ELccIesiastical  Court  requires  more  evi- 
dence than  the  common  law,  to  establish  the  fact;  but  that 
where  incidentally  a  matter  comes  before  them,  there  the 
Courts  of  Westminster  Hall,  upon  such  surmise,  will  grant  a 
prohibition. 

I  have  stated  the  observations  generally,  upon  the  nature  of 
an  application  for  a  prohibition.  The  foundation  of  it  must 
be,  that  the  inferior  court  is  acting  without  jurisdiction.  It 
cannot  be  a  foundation  for  a  prohibition,  that  in  the  exercise  of 
their  jurisdiction  the  Court  has  acted  erroneously.  That  may 
be  a  matter  of  appeal  where  there  is  an  appeal,  or  a  matter  of 
review :  though  the  sentence  of  a  court-martial  is  not  subject  to 
a  review,  there  are  instances,  no  doubt,  where,  upon  application 
to  the  crown,  there  have  been  orders  to  review  the  proceedings 
of  courts  martial. 

My  Brother  ^^a/r  justly  and  correctly  said,  that  a  prohibition 
to  prevent  the  proceedings  of  a  court-martial,  is  not  to  be 
granted  without  very  sufficient  ground  and  due  consideration. 

(a)  See  Brymer  ▼.  AMtu,  ante,  vol.  I.  164.  and  Home  v.  Earl  Camden, 
ibid.  476.  and  4  Term  Rep.  B.  R.  582. 

(b)  3  lost  608.  ArHcuh  Cleri. 
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179^  Nat  that  it  is  not  to  be  granted,  because  it  would  be  dangerous 
Q^jg^  *in  all  cases  to  grant  prohibitions;  for  it  would  be  undoubtedly 
dangerous  if  there  was  a  facility  in  applying  for  prohibitions. 


qq^  and  the  sentence  were  to  be  stopped  for  asking  it  to  be  further 
[  *  102  ]  enquired  inta  But  in  such  casds  it  is  the  duty  of  the  court  to 
consider  the  matter  fiilly  and  deliberately  upon  the  motion  to 
prohibit,  and  the  Court  could  not  without  great  danger  take 
the  course  in  such  a  case  which  they  have  done  in  others  where 
there  is  no  danger  in  the  delay  to  put  the  matter  in  prohibition, 
and  determine  it  upon  the  record. 

In  this  case,  there  are  four  grounds  stated  of  prohibition. 
The  first  is  a  material  one,  because  if  the  first  ground  is  made 
out,  that  the  Court  had  no  jurisdiction  over  the  person,  then  of 
course  they  were  proceeding  in  a  case  in  which  by  law  they 
ought  not  to  have  been  proceeding.  In  considering  that  ground, 
it  tum^  upon  the  allegation  that  Grants  the  person  applying  for 
the  prohibition,  was  not  subject  to  military  law.  I  take  it  up, 
first,  upon  his  affidavit,  and  where  a  prohibition  is  moved  upon 
that  ground,  it  is  very  material  to  consider  what  the  party  him- 
self has  said.  In  reading  over  this  affidavit  it  is  calculated  to 
convey  an  qsinion  by  argumetU^  that  Grant  was  not  subject  to 
military  law;  but  he  does  not  maintain  any  direct  assertion 
upon  which  there  could  be  an  assignment  of  perjury,  that  he  is 
not  an  object  of  military  jurisdiction.  Stating  the  engagement 
he  had  entered  into  with  Captain  Campbell^  he  says,  "  he  did 
^<  assume  the  character  of  scijeant  in  the  74th  regiment,  in 
<^  order  to  enable  him  to  carry  on  the  business  of  a  recruiting 
*'  agent ;  but  that  the  deponent  was  never  actually  inlisted  as  a 
*<  soldier/'  When  one  knows  more  of  the  case  as  we  do  by 
reading  the  proceedings  of  the  court  martial,  it  appears  that  he 
was  never  actually  inlisted  as  a  soldier,  and  therefore  if  he  com- 
menced  originally  as  a  serjeant,  the  assertion  is  true ;  but  it 
affords  no  conclusion  on  this  affidavit.  He  says  nothing  of  an 
attestation,  there  is  no  denial  that  he  ever  was  attested ;  and 
there  is  a  circumstance  in  the  proceedings  of  the  coUrt-martial, 
that  gives  strong  reason  to  think  that  it  is  not  a  mere  omis- 
sion ;  because  in  the  letters  he  produced  himself  from  Captain 
Campbell  to  him.  Captain  Campbell  tells  him,  (the  expression  is  <« 
not  ^^  unless  you  gel  your  attestation**  hut)  ^^  unless  you  take  your  " 
^^attestation  to  Chatham,  and  have  it  entered  there  J*  So  that^ 
the  letter  speaks  of  an  attestation  existing,  but  not  deposit 

in. 
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in  the  proper  office.     He  goes  on  further  and  states,  <^  that  he      1792. 

**  did  receive  money  from  Messrs.  Brummellj  and  in  the  receipts     "Z     =" 

*<  granted  by  the  deponent  he  *did  acknowledge  the  money      agahut 

*<  there  mentioned  for  his  pay,  and  he  believes  he  did  annex  the  ^'(^^i^JJ*" 

**  words  following  "  serjeant  in  the  74/A  regiment,^  but  he  says,  [  ♦  lOS  1 

*'  that  at  the  time  he  so  received  the  money,  and  wrote  those 

'<  words,  he  did  not  consider  himself  to  be  really  and  truly  a 

^*  Serjeant  in  the  74th  regiment,  and  such  words  were  added  to 

**  his  subscription  that  it  might  appear  to  give  it  effecft."     He 

does  not  deny  that  he  was  a  serjeant,  he  does  not  take  that  as  a 

matter  in  issue.     The  assertion  is  simply  of  what  passed  in  his 

own  mind ;  and  when  he  states  that  it  was  for  the  purpose  of 

giving  it  effect,  he  cannot  be  allowed  to  say,  <<  I  did  not  mean 

^*  by  this  to  become  truly  and  really  a  serjeant;  I  meant  to 

^'  take  the  situation,  receive  the  pay,  and  describe  myself  as 

^<  such,  and  not  to  be  liable  to  the  consequences."  That  cannot 

be  permitted  in  any  case.     But  after  these  comments,  it  comes 

to  this,  the  party  applying  for  the  prohibition,  when  he  is  to 

state  his  own  case,  states  himself  to  be  a  person  not  subject  to 

military  law:   this  the  Court  will  require  in  all  such  cases. 

But  if  he  will  not  venture  to  assert  that  he  is  neither  soldier  nor 

seijeant  nor  of  any  military  description,  it  is  impossible  for  the 

Court  to  enter  into  the  argument,  and  say  from  the  argument 

and  circumstances  that  have  been  stated  this  man  shall  not  be 

considered  as  such,  and  therefore  there  is  a  ground  laid  for 

prohibition. 

But  when  we  come  to  compare  the  proceedings  of  the  court*^ 
mardal  with  the  affidavit  and  the  act  of  parliament,  there  is 
one  circumstance  in  the  act  which  specifically  applies.  The 
act  does  not  leave  it  to  a  question  whether  his  inlistment  and 
attestation  is  regular  or  not,  but  it  says,  ^*  any  person  who 
^^  shall  be  inlisted  or  receive  pay  as  a  soldier"  The  being  in 
pay  as  a  soldier,  fixes  the  military  character  upon  him,  and  very 
wisely;  and  my  Brother  Bond  has  shewn  that  this  has  been  the 
course  of  all  the  acts  of  parliament  which  have  passed  relative 
to  the  military  engagement.  The  mutiny  act  squares  itself 
with  the  number  of  statutes  which  had  passed  relative  to  the 
military  services,  and  the  persons  who  are  engaged  to  serve. 
It  was  not  left  to  be  discussed  where  there  was  a  remedy  by 
indictment,  what  was  the  nature  of  the  engagement,  or  how  it 
vas  contracted,  but  the  mere  circumstance  of  being  in  pay  or 

VOL.  If.  I  having 
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1792.     having  received  prest-money,  fixed  on  him  the  military  cha- 
T  racter  so  as  to  subject  him  to  the  consequences  of  a  felony  if 

against  he  acted  in  breach  of  that  character.  Grant  has  therefore  been 
GiWLo!**  ^^  P^y  *^s  ^  soldier ;  it  appears  so  upon  his  affidavit.  The  ob- 
r  104  1  j^c^io"  ^o  ^^^  proceedings  of  the  court-martial  upon  this  head, 
seems  to  me  very  fairly  to  be  met  by  the  answer  that  my  Brother 
Adair  gaye  to  it;  for  after  the  introduction  of  the  receipt  it  was 
clearly  shewn  that  he  was  in  pay  as  a  soldier,  and  there  was  an 
end  to  the  enquiry  upon  that  head.  It  is  said,  and  my  Brother 
Marshall  put  it  very  ingeniously,  that  he  will  only  be  liable 
while  he  is  so^  receiving  pay,  and  that  the  last  receipt  of  his  pay 
does  not  prove  he  was  actually  in  pay  at  the  time  of  this  of- 
fence. Whether  he  was  or  not,  does  not  appear,  and  it  is  not 
necessary  that  it  should,  for  a  person  in  pay  as  a  soldier  is  fixed 
with  the  character  of  a  soldier ;  and  if  once  he  becomes  sub* 
ject  to  the  military  character,  he  never  can  be  released,  but  by  a 
regular  discharge.  Upon  the  first  part  of  the  case,  therefore, 
I  see  no  kind  of  doubt  that  can  be  entertained,  but  that  this 
person  was  in  a  situation  that  made  him  the  object  of  a  military 
tribunal,  and  that  the  court-martial  were  proceeding  against  a 
person  within  their  jurisdiction.  But  it  was  argued  with  a 
great  deal  of  ingenuity,  that  there  was  a  contrivance  here ;  that 
by  concert  between  the  recruiting  officer  and  him,  he  was  put 
into  this  situation ;  and  it  was  well  understood  between  the 
officer  and  him  that  he  was  so  far  only  in  a  military  jsituation 
as  to  enable  him  to  receive  the  pay,  and  do  the  recruiting  ser- 
vice. 

I  think,  allowing  all  the  extent  to  that  argument,  it  does  not 
give  the  case  much  the  more  favour,  when  it  comes  to  be  consi- 
dered that  this  is  the  case  of  a  person  putting  himself  into  that 
situation,  and  visibly  having  made  himself  a  party  to  it.  But 
he  is  a  soldier  beyond  all  possibility  of  doubt ;  and  after  having 
stated  that,  perhaps  it  would  not  be  necessary  to  go  a  great 
deal  further. 

But  the  second  ground  is  the  reception  of  improper,  and  the 
rejection  of  proper  evidence.  Here  I  must  again  recur  to  the 
answer  to  the  complaints  of  the  judges.  That  all  common  law 
courts  ought  to  proceed  upon  the  general  rule,  namely  the  best 
evidence  that  the  nature  of  the  case  will  admit,  I  perfectly  agree. 
But  that  all  other  courts  are  in  all  cases  to  adopt  all  the  distin< 
tions  that  have  been  established  and  adopted  in  courts  of  com- 
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inon  law,  is  rather  a  larger  proposition  than  I  choose  directly  to      1792. 
assent  to.    If,  for  instance,  a  witness  excommunicated  for  contu-      7 
macy  were  offered,  he  would   not  be  received  in  a  court  of     againa 
common  law  (a) :  it  is  an  established  rule,  and  we  are  bound  by    *Goui^** 
it.     But  I  do  not  hold  that  to  be  quite  so  extensive,  as  that  it 
should  go  to  courts  martial,  naval  or  military.  There  are  other 
formal  objections  that  do  not  affect  the  credibility  of  the  wit-    [  105  1 
ness,  but  in  the  present  case  I  do  not  find  the  objections  to  be 
founded  in  fact     The  first  objection  is  the  production  of  the 
letters  of  Captain  Campbell.     The  afiidavit  states,  that  the  let« 
ters  were  produced   in  evidence^  but  it  suppresses  in  what 
mannei:  they  were  produced ;  it  does  not  state  that  they  were 
produced  as  evidence  against  the  Defendant.     In  fact  therefore) 
the  Court  would  find  themselves  unable  to  proceed  upon  that ; 
and  lye  shews  immediately  afterwards,  by  resting  upon  these 
letters,  that  of  the  letters  of  Captain  Campbell  he  thought  he 
had  a  ;right  to  avail  himself,  and  did  av^il  himself.    It  therefore 
amounts  only  to  this,  that  the  letters  of  Captain  Campbell  were 
produced.    The  first  of  them  were  brought  out  at  the  prisoner's 
request,  and  for  the  whole  of  his  defence  he  rests  upon  the  letr 
ters  of  Captain  Campbell  upon  that  part  of  the  charge.     As  to 
the  deposition  of  Heretage  the  objection  is,  that  he  was  asked 
whether  the  contents  were  trlie  as  sworn,  and  the  question  was 
not  put  whether  he  acknowledged  it  to  be  his  hand-writing. 
But  in  fact,   Heretage  is  examined  completely  and  perfectly, 
and  when  an  objection  was  -made  with  respect  to  Stephenson^ 
the  Court  allowed  the  objection.     What  injury  could  he  pos- 
sibly sustain,  when  this  deposition  was  read  over? 

The  objection  is,  that  Iferetage  had  been  first  examined,  and 
then  his  deposition  read.     It  was  read  for  the  purpose  of  cross 
examination :  the  information  could  not  have  been  come  at  if 
he  had  not  been  examined^  and  there  would  have  been  nothing 
to  furnish  the  matter  of  a  cross  examination.     Then  the  return 
was  objected  to.     That  the  return  may  be  falsified,  my  Brother 
Jidair  never  disputed;  but  that  the  return  need  not  be  verified, 
be  contended  rightly.     It  is  then  objected,  that  the  question 
iras   never  asked,  how  came  it  that  Captain  Campbell  did  not 
attend  ?    But  the  prisoner  summoned,  by  the  Judge  Advocate, 
all  the  witnesses  he  thought  proper  to  call.     The  next  objec- 
tion is,  the  stopping  the  examination  of  Turtle^  and  the  not  ex- 

(a)  [But  see  stat.  53  Geo.  3.  c.  127.] 

I  2  amining 
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1792.     aniining  Lnnt.     Now  it  appears,  that  it  is  not  stated  in  the  first 
Q^^^     place,  in  the  affidavit,  to  what  purpose  they  were  to  be  ex- 
againu      amined ;  and  therefore  there  the  application  would  fail,  because 
Gould.  *  ^^  ^^  necessary  to  shew  the  Court  the  intent  of  their  examination. 
Por  it  is  not  the  demand  simply  that  such  a  witness  should  be 
examined,  that  a  court-martial  proceeds  upon :    but  they  will 
ask,  for  what  purpose  is  such  a  witness  to  be  called.    In  another 
part  of  the  affidavit  Grant  states,  that  he  was  not  permitted  to 
[  106  ]    prove  by  witnesses  that  he  was  not  a  soldier:  but  he  does  not 
name  any  one  witness,  from  whom  that  proof  was  to  result : 
upon  that  ground  therefore,  if  it  could  be  a  ground  for  a  pro- 
hibition, I  think  there  is  not  such  a  statement  appearing  on  the 
a£Bdavit,  or  supported  by  the  proceedings,  that  if  it  were  an  ap- 
plication to  us  to  grant  a  new  trial,  supposing  this  matter  had 
been  tried  in  this  Court,  we  should  havet  any  reason  to  say,  that 
the  Court  at  the  trial  had  done  wrong   in  their  rejection  of 
some  part  of  the  evidence,  or  in  the  conclusions  they  drew  from 
the  other. 

Then  the  other  two  grounds  are,  that  Grant  has  not  been 
convicted  of  the  crime  contained  in  the  charge;  and  that  the 
crime,  of  which  he  is  convicted,  is  not  an  offence  which  makes 
him  liable  to  the  mutiny  act.     The  charge  is,  the  having  ad- 
vised and  persuaded  two  men  to  enlist  in  the  service  ot  the  East 
India  Company,  knowing  them  to  be  soldiers  in  the  Coldstream 
regiment  of  Guards.     This  charge  is  distinct  and  specific,  and 
the  evidence  which  has  been  adduced  in  support  of.it,  fully, 
in  my  apprehension,  verifies  and  proves  it.     In  drawing  up  the 
judgment  of  the  court-martial  they  have  taken  a  distinction, 
which,  I  confess,  I  do  not  perfectly  understood.     They   say 
that  the  evidence  amounted  to  a  proof  that  the  prisoner  had 
encouraged  and  promoted  the  inlistment  with  the  East  India 
Company,  which  was  a  smaller  shade  of  the  offence  described 
by  the  particular  words  in  the  charge.    Upon  the  circumstances 
of  this  case,  as  they  stood  in  the  evidence  before  the  Court,  the 
inlistment  with  the  East  India  Company  was  the  act  of  deser- 
tion.    There  was  no  desertion,  no  quitting  the  service,  in  the 
two  men  getting  drunk  at  difibrent  ale-houses,  for  the  changing 
their  clothes,  and  taking  measures  in  order  to  desert,  would  all  ^ 
have  been  at  an  end,  and  entirely  at  an  end,  if  the  next  day  ^ 
they  had  gone  back  to  their  regiment.     The  only  thing  that:^ 
fixed  them,  was  their  attestation  for  the  service  of  the  Company;  ^ 
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and  therefore  by  that  they  had  deserted  from  the  service,  in     1792. 
which  they  were  engaged.     Therefore  the  inlisting  them  into 
the  service   of  the  East  India  Company  under   the  circum- 
stances of  this  case,  was  conducting  them  in  a  direct  act  of 
desertion,  and  was  not  only  advising  and  persuading^  but  doing 
something  more;  because  Grant  not  only  suggested  to  them 
the  idea  of  leaving  the  service  in  which  they  were^  but  was  the 
means  of  their  doing  it.     Instead  therefore  of  an  inferior  de- 
gree, it  appears  to  me  directly  and  plainly  within  the  words  of    . 
the  charge.     If  a  difference  were  to  be  made,  it  rather  tended    [  107  ] 
to  an  aggravation  of  the  charge;  and  I  think  it  would  be  to- 
tally unprecedented   to  make  that  the  subject  of  a  prohibi- 
tion. 

Taking  the  whole  of  the  case  together,  it  is  clear  that  there 
is  ground  to  suppose  that  they  meant  to  convict  him  of  the 
charge.  But  if  by  the  nicety  which  they  used  in  penning  the 
sentence,  that  sentence  were  to  be  invalidated,  it  could  not  be 
by  a  prohibition,  whatever  it  might  be  by  a  review,  or  by  an 
appeal.  The  most  that  can  be  made  of  it,  is  an  error  in  the 
proceedings  ;  but  we  cannot  prohibit  upon  that  account.  The 
sentence  in  the  case  of  an  unfortunate  admiral,  was  certainly  an 
inaccurate  one.  The  question  there  was,  whether  the  Court 
had  not  mistaken  the  law,  yet  a  prohibition  was  not  thought 
of(a}.  But  it  is  unnecessary  to  discuss  the  sentence  further;  it 
would  be  extremely  absurd  to  comment  upon  it  as  if  it  was  a 

conviction 


(6)  It  18  presumed,  that  his  Lordship 
he^  ulluded  to  tlie  sentence  against 
the  aafbrtunate  Admiral  Byng,  which 
was  as  follows: — 

"  The  Court,  pursuant  to  an  order 
firom  the  Lords  Commissioners  of  the 
Admiralty,  to  Vice  Admiral  Smith, 
dated  14th  December  1 756,  proceeded 
to  inquire  into  the  conduct  of  the 
Hommrable  John  Byng,  Admiral  of 
the  Blue  Squadron  of  his  majesty's 
fleet,  and  to  try  him  upon  a  charge, 
that  during  the  efigagement  between 
y^  majesty's  fleet  under  his  com- 
mand, and  the  fleet  of  the  French 
king,  on  the  20th  of  ilfoy  last,  he  did 
withdraw  or  keep  back,  and  did  not 
do  his  utmost  to  take,  seize  and  de- 
stroy the  ships  of  the  French  king, 
which  it  was  his  duty  to  have  en- 
gaged, and  to  assist  such  of  his  ma- 
'  jesty's  ships  as  were  engaged  in  the 


action  with  the  French  ships,  which 
it  was  his  duty  to  have  assisted ;  and 
for  that  he  did  not  do  his  utmost  to 
relieve  St.  Philip^s  Castle,  in  his  ma- 
jesty's Island  of  Minorca,  then  be- 
sieged by  the  forces  of  the  French 
king,  but  acted  contrary  to,  and  in 
breach  of  his  majesty's  command; 
and  havine  heard  the  evidence,  and 
prisoner's  defence,  and  veiy  maturely 
and  thoroughly  considered  the  same, 
they  are  unanimously  of  opinion  that 
he  did  not  do  his  utmost  to  relieve 
St.  Philip* s Cattle;  and  also  that,  dur- 
ing the  engagement  between  his  ma- 
jesty's fleet  under  his  command,  and 
the  fleet  of  the  French  king,  on  the 
SOth  of  May  last,  he  did  not  do  his 
utmost  to  take,  seize  anfl  destroy  the 
ships  of  the  French  king,  which  it 
was  his  duty  to  have  engaged,  and  to 
asdst  such  of  his  majesty's  ships  as 

were 
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1792.     conviction  before  magistrates,  which  was  to  be  discussed  in  a 

"Z court  where  that  conviction  could  be  reviewed. 

againtt         I  have  thus  gon^  through  all  the  circumstances  of  the  case, 
^otld"  ^^  order,  as  far  as  I  can,  to  shew  that  the  Court  have  paid  great 
attention  to  the  arguments  which  have  been  urged. 

With  respect  to  the  sentence  itself  and  the  supposed  severity 
of  it,  I  observe  that  the  severe  part  is  by  the  Court  deposited, 
where  it  ought  only  to  be,  in  the  breast  of  his  majesty.  I  have 
no  doubt  but  that  the  intention  of  that  was  to  leave  room  for 
an  application  for  mercy  to  his  majesty,  from  the  goodness  an4 
clemency  of  whose  disposition,  apph'cations  of  this  nature  are 
always  sure  to  be  duly  considered,  and  to  have  all  the  weight 
they  can  possibly  deserve. 

Rule  discharged. 


r  108  1    were  encaged  in  fight  with  the  i^VirocA 
^  "^    ahips,  which  was  his  duty  to  have  as- 

sisted; and  do  therefore  unanimously 
agree  that  he  falls  under  part  of  the 
18th  article  of  an  act  of  parliament 
of  the  22d  year  of  his  present  ma- 
jesty, for  amending,  explaining  and 
reducing  into  one  act  of  parliament 
the  laws  relatii^  to  the  government 
of  his  majesty^  ships,  vessels  and 
forces  by  sea ;  cmd  as  that  article  po^ 
siHvefy  pretcrUfet  death,  wUhout  any 
alternative  left  to  the  discretion  of  the 
Court,  under  any  variation  of  ctrctoit- 
stances,  the  Court  do  therefore  una- 
nimously adjudge  the  said  Admiral 
John  Byng  to  be  shot  to  death,  at  such 
time,  and  on  board  such  ship,  as  the 
Lords  Commissioners  shall  du-ect. 

''  But  as  it  appears  by  the  evidence 
of  Lord  Robert  Gertie,  Captain  Gard- 
ner,  and  other  o£Blcers  of  the  ship, 


who  were  near  the  person  of  the  ad- 
miral, that  they  did  not  perceive  any 
backwardness  in  him  during  the  action^ 
or  any  mark  of  fear  or  confusion,  either 
from  his  countenance  or  behaviour,  but 
that  he  seemed  to  give  his  orders  coolly 
and  distinctly,  ahd  did  not  seem  want- 
ing in  personal  courage,  and  from  other 
circumstances,  the  Court  do  not  believe 
that  his  misconduct  arose  either  from 
cowardice  or  disaffection,  and  do  there- 
fore  unanimously  think  it  their  duty, 
most  earnestly  to  recommend  him  as 
A.  proper  object  of  mercy.**  M^Ar- 
thur  on  Naval  Courts  Martial,  Appendi 
No.  34.  But  now,  by  19  Geo.  5.  c.  1 7. 
s,  5,  a  court-martial  may  either  '*  prb- 
"  nounce  sentence  of  death,  or  ii^ct 
"  such  other  punishment  as  the  na- 
"  ture  and  degree  of  the  offence  shall 
"  be  found  to  deserve." 


Alsept  against  Eyles. 

!;tion  of  debt  against  the  vrt 
for  the  escape  of  Francois  Gabriel  de  Vertillac^  a  prisoner  in 
execution. 

The  declaration  stated  a  judgment  recovered  in  the  King's 
Bench,  that  the  prisoner  was  committed  to  the  custody  of  the 


Saturday, 
June  16th. 

An  action  of  PTPHIS  was  an  action  of  debt  a/rainst  the  warden  of  the  Fleet 

cfete  win  lie     X 

agunst  a 

gaoler*  for 

Sie  escape  of 

a  prisoner  in 

execution, 

though  the 

escape  were 

without  the  knowledge  of,  and  without  any  fault  whatsoever  on  the  part  of  the  gaoler;  who  in  such  case 

can  avail  himself  of  nothing  but  the  act  of  God  or  the  king's  enemies  as  an  excuse. 
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rshal,  and  afterwards  removed  by  habeas  corpus  to  the  Fleets      1792* 

I  that  the  Defendant  wrongfully  and  unlawfully,  and  without 

leave  and  licence  of  the  Plaintiff,  permitted  and  suffered      agnaut 
a  to  escape,  &c.  ^^"* 

Pleas.  ].  Nil  debet.  %.  That  the  King  granted  the  office  of 
ird^i  of  the  Fleet  to  the  Defendant  by  letters  patent ;  that 
m  the  time  of  the  granting  of  the  said  office,  the  said  prison 
ii  been,  and  of  right  ought  to  have  been,  and  still  of  right 
|[bc  to  be  maintained  and  repaired  by  and  at  the  expence  of 
majesty,  and  not  by  and  at  the  expence  of  the  Defendant ; 
t  the  Defendant  took  all  due  and  possible  care  in  his  power 
prevent  the  escape ;  that  notwithstanding  such  care,  the  said 
meois  Gabriel  without  the  consent,  privity  or  knowledge  of 
I  Defendant  or  his  servants,  &c.  did  contrive,  conspire,  con- 
erate  and  agree,  together  with  two  other  persons,  whose 
ristian  names  were  unknown,  but  whose  surnames  were  Vat- 
*  and  Imber,  unlawfully  to  break  the  said  prison  by  and  in 
lalf  of  the  said  Francois  Gabriel^  and  to  effect  his  escape  from 
I  out  of  the  same:  that  the  said  unlawful  combination,  con- 
racy,  &c.  having  been  so  entered  into,  the  said  two  persons  [1091 
Imown  in  pursuance  of  such  unlawful  combination,  &c.  and 
»rder  to  effect  the  escape  of  the  said  Francois  Gabriel^  and 
t  before  the  said  escape  in  the  declaration  mentioned,  did 
awfully,  secretly  and  clandestinely,  and  without  the  consent, 
,  of  the  Defendant  or  his  servant^  &c.  fling,  cast  and  throw, 
I  cause  to  be  flung,  cast  and  thrown,  over  and  across  a  cer- 
I  external  wall  of  the  said  prison,  contiguous  and  next  ad- 
dng  to  a  certain  house,  part  of  certain  premises  situate  in 
tdan  aforesaid,  commonly  called  and  known  by  the  name  of 
?  Bell  Saxkige  Inn^  not  then  and  there  belonging  to  the  said 
Km,  a  certain  rope  ladder,  then  and  there  being  fastened  to 
1  suspended  from  one  of  the  windows  of  the  said  house,  so 
itignous  and  adjoining  to  the  said  prison  as  aforesaid,  over- 
king  the  said  wall  of  the  said  prison,  for  the  purpose  of 
reby  then  and  there  effecting  the  escape  of  the  said  Francois 
briel  from  and  out  of  the  said  prison,  over  the  aforesaid  wall 
reof ;  and  the  said  Francois  Gabriel  did  thereby,  and  by 
ma  thereof,  and  in  consequence  of  the  insufficient  height  of 
•aid  wall  of  the  said  prison,  then  and  there  at  the  said  time 
en,  &c  secretly,  privately  and  clandestinely  escape  from  and 
t  of  the  said  prison,  over  the  said  wall  thereof,  without  the 

consent 


110  CASES  IN  TRINITY  TERM 

1792.  consent  of,  or  any  negligence  or  default  in  th6  Defendant^  or 
j^j^^„  any  or  either  of  his  deputies  or  servants,  &c.  That  itntne- 
^nst  diately  after  the  said  escape  of  the  said  Francois  Gabriel,  he  made 
fresh  pursuit,  &c. ;  that  notwithstanding  such  fresh  pursuit,  the 
said  Francois  Gabriel,  together  with  the  said  two  other  persons, 
before  the  said  Francois  Gabriel  could  be  retaken,  or  the  said 
two  other  persons  could  be  apprehended,  and  also  before  the 
exhibiting  of  the  said  bill  of  the  said  Plaintiff  against  the  said 
Defendant,  to  wit,  &c.  fled  and  departed  from  this  kingdom  into 
certain  foreign  parts,  out  of  the  reach  of  the  process  of  any  of 
the  courts  of  this  country,  to  wit,  into  the  kingdom  of  France, 
and  tdere  from  thence  continually  hitherto  have  remained  and 
continued,  and  still  are  resident  and  abiding ;  that  at  the  time 
of  the  said  unlawful  combination,  conspiracy,  confederacy  and 
agreement,  herein  mentioned,  and  also  at  the  time  of  the  said 
escape  of  the  said  Francois  Gabriel,  he  the  said  Francois  Ga^ 
briel,  and  the  said  other  two  persons  were  aliens,  and  each  and 
every  of  them  was  an  alien,  bom  out  of  the  liegeance  of  our  said 
lord  the  now  king,  to  wit,  in  the  said  kingdom  of  France,  of  pa- 
rents then  and  there  being  sut^jects  of  that  kingdom  ;  and  that  they 
[110]  the  said  Francois  Gabriel,  and  the  said  two  other  persons  have  not, 
nor  had  either  of  them  at  any  or  either  of  the  times  aforesaid,  any 
lands,  tenements  or  other  property,  in  this  kingdom,  whereby  they 
could  be  amenable  to  the  laws  or  Justice  of  this  country,  for  or  in 
respect  qf  the  said  escape  of  the  said  Francois  Gabriel,  4^c.  s  that 
the  said  escape  in  that  plea  mentioned,  and  the  said  escape  in 
the  said  declaration  mentioned,  were,  one  and  the  same,  and 
not  other  or  different ;  and  that  the  Defendant  was  not  warden 
of  the  said  prison  of  the  Fleet,  otherwise  than  in  respect  of  the 
said  letters  patent,  &c. 

The  third  plea  did  not  differ  in  any  material  respect  from  the 
second. 

The  replication  to  the  second  plea,  protesting  against  the  se- 
veral matters  alleged  in  it,  concluded  with  a  traverse,  ^*  without 
<<  this,  that  the  said  Francois  Gabriel  did  escape  from  and  out  of 
*<  the  said  prison,  without  any  negligence  or  default  in  the  said 
*'  Defendant  or  any  or  either  of  his  deputies  or  servants,  &c." 

The  replication  to  the  third  plea  concluded  with  a  similar 
traverse. 

The  rejoinder  took  issue  on  each  of  the  traverses. 

At  the  trial  a  veixlict  was  found  for  the  Plaintiff.     I^ut  a  rul 
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was  flow  obtained  to  shew  cause  why  the  vei^lict  should  not  be     1792. 
set  aside,  and  a  new  trial  granted.     The  grounds  on  which  this     "J^ 
rule' was  moved  for  were  two:  one,  that  an  action  of  debt  would      agmntt 
not  lie  for  a  negligent  escape;  the  other,  that  the  matters  dis-        ^^^^^ 
closed  in  the  plea,  which  were  proved,  shewed  that  there  was 
in  fact  no  negligence  on  the  part  of  the  Defendant. 

Against  the  rule  Le  Blanc  and  Bunningtan^  Seijts.,  shewed 
cause.  In  answer  to  the  first  objection,  they  urged  that  there 
was  no  distinction,  as  to  the  action  of  debt,  between  a  negli-* 
gent  and  a  voluntary  escape ;  but  that  debt  would  lie  on  every 
escape  of  a  prisoner  who  was  in  execution^  The  stat.  West.  2{a). 
first  gave  a  writ  of  debt  against  a  gaoler,  for  the  escape  of  a  ser- 
vant or  accountant,  at  the  suit  of  his  master.  The  1  Bic,  2.  c.  12. 
which  was  made  expressly  for  the  purpose  of  regulating  the  con- 
finement of  prisoners  in  the  Fleet,  extends  the  actioh  of  debt 
against  the  warden  to  all  cases  of  escapes  in  execution :  and 
no  distinction  is  made  by  Lord  Coke  in  commenting  on  these 
statutes  between  voluntary  and  negligent  escapes.  2  Inst*  382. 
In  Bam^ous  v.  Walker^  2  Term  Bep.  B.  B.  1 27.  the  distinction  was 
so  little  regarded,  that  evidence  of  a  negligent  escape  was  holden 
to  be  good  under  a  count  for  a  voluntary  escape.  That  in  [  H 1  3 
truth  debt  as  well  as  case  will  lie  for  the  escape  of  a  prisoner 
in  execution^  appears  from  Cro,  Eliz.  767.  Cro.  Jac*  288. 
Pknod,  ^b.  Latch.  168.  2  BuUtr.  310.  3  Cb.  52  a.  1  BoU,  Abr. 
809.  1  yentr.  211.  217.  1  P.  Wms.  685.  F.  N.  B.  93.  2  Stra. 
873.  5  Burr.  2812.  2  Term  Bep.  B.  B.  126.  With  respect  to 
the  second  ground,  on  which  the  rule  was  obtained,  the  facts 
stated  in  the  plea  only  shew  that  the  escape  was  not  a  voluntary 
one.  But  it  was  not  necessary  to  state,  on  the  part  of  the  Plain- 
ti£^  any  specific  act  of  negligence  in  the  Defendant,  every 
escape  which  does  not  arise  from  the  act  of  God  or  the  king's 
enemies,  being  by  construction  of  law  a  negligent  escape, 
1  BolL  Abr.  808.  tit.  Escape,  Dyer  66  b.  4  Co.  84  a.  And 
though  the  reason  given  in  both  Dyer  and  Coke,  why  the  gaoler 
k  liable,  where  the  prison  is  broken  by  persons  not  alien 
enemies,  (though  their  force  was  irresistible,)  is,  that  he  has  a 
remedy  against  them,  yet  it  appears  from  the  year-book 
3  Hen.  6.  1.  that  "if  a  number  of  the  king's  subjeicts  who  are 
^^  unknown  break  open  the  prison  in  the  night  and  set  the 
^*  prisoners  loose,  in  that  case  the  marshal  shtdl  be  charged, 

(a)  \sEdw,  I. St.  I.e.  11. 
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1792.  .  *<  for  negligently  keeping  them."  So  that  the  liability  of  the 
gaoler  does  not  depend  on  his  having  a  remedy  over,  against 
the  persons  who  caused  the  escape  (a).  But  public  policy  re- 
quires,  that  the  keepers  of  prisoners  should  be  strictly  responsi- 
ble for  the  safe  custody  of  prisoners,  in  the  same  manner  as 
common  carriers  are  for  the  safe  ciilrriage  of  goods,  and  that 
nothing  short  of  the  act  of  Ood  or  the  king's  enemies  should 
excuse  them.  It  was  on  this  principle,  that  after  the  gaols  in 
the  Metropolis  were  destroyed  by  the  rioters  in  the  year  1780^ 
an  act  of  Parliament  (ft)  was  passed  to  indemnify  the  gaolers 
from  the  consequences  of  their  prisoners  escaping ;  though  no 
actual  negligence  could  be  imputed  to  them,  as  it  was  impossi- 
ble for  them  to  prevent  such  escapes. 

[  112  ]  Adair,  Bond,  and  Marshall,  Seijts.^  in  support  of  the  rule, 
argued  that  it  had  never  been  decided  that  the  law  with  re* 
spect  to  gaolers  was  the  same  as  with  respect  to  common  car- 
riers, and  that  they  were  answerable  to  the  s&me  extent^  for 
every  escape,  except  that  which  was  occasioned  by  the  act  of 
Ood  or  the  king's  enemies.  In  truth  a  gaoler  and  a  carrier  stand 
in  very  different  situations.  According  to  the  doctrine  of  the 
cases  cited  on  the  other  side,  a  gaoler  is  liable  because  be  has 
a  remedy  over,  but  that  is  not  the  ground  of  a  carrier's  liability: 
according  to  those  cases  also,  a  sudden  fire,  by  means  of  which 
the  prisoners  escape,  is  a  matter  of  defence  of  which  the  gaoler 
may  avail  himself,  but  a  carrier  still  remains  chargeable  though 
the  goods  committed  to  his  care  are  destroyed  by  fire,  without 
any  negligence  on  his  part,  unless  the  fire  were  occasioned  by 
lightning.  1  Term  Rep.  B,  R»  27*  Admitting  the  law  to  be^ 
that  a  gaoler  is  liable  for  an  escape,  effected  by  persons  not  of 
the  description  of  the  king's  enemies,  because  he  has  a  remedy 
against  them ;  in  the  present  case  the  Defendant  ought  clearly 


(a)  The  argument  here  used  ib, 
that  as  the  persons  who  break  open 
the  prisons  are  unkn(ntm,«nd  therefore 
there  can  be  no  remedy  against  them, 
the  true  reason  why  the  gaoler  is 
liable,  is  not  that  which  is  given  by 
Djfer  and  Lord  Coke,  This  indeed 
seems  to  be  supported  by  the  posi- 
tion of  Prisot  in  the  year-book :  but 
in  the  same  case  I>an6y  expressly 
distinguishes  between  the  acts  of  the 
king's  enemies,  against  whom  the 
gaoler  could  have  no  remedy,  and 


those  of  persons  within  the  king's 
liegeance,  against  whom  an  action 
might  be  brought.    Besides,  in  that 
case  there  was  no  decision.    So  that^- 
upon  the  whole,  the  reasoning 
£^er  66  b.  and  4  Co.  84  a.  does 
appear  to  be  contradicted  by  th( 
year-book. 

(b)  20  Geo,  5,  c,  64.  There  is 
a  similar  provision  to  indemnify 
marshal  of  the  Kine's  Bench  prisoi 
in  the  last  section  of  the  slai*  IS  ~ 
5*  c.  25. 

t'— = 
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to  be  discharged,  because  it  appears,  on  the  record,  that  the      1792. 

two  persons  who  assisted  the  prisoner  in  his  escape,  were  aliens,     

and  had  no  property  in  thb  kingdom,  by  which  they  could  be  agamti 
amenable  to  our  laws.  With  respect  to  the  form  of  the  action,  ^^^i-u- 
there  is  no  decided  authority  to  shew  that  an  action  of  debt 
will  lie  for  an  escape,  where  no  fault  could  be  imputed  to  the 
gaoler.  All  the  cases,  where  debt  has  been  brought,  have  been 
of  voluntary  escapes.  The  remedy  which  the  common  law 
points  out,  is  an  action  on  the  case,  in  which  it  would  be  open 
to  the  Defendant  to  shew  that  he  Was  not  in  fault,  and  the  jury 
would  assess  damages  accordingly.  The  statutes  West.  2.  and 
1  Ric.  2.  which  gave  an  acUon  of  debt  on  an  escape,  clearly 
refer,  by  fair  construction  only,  to  an  escape  with  the  know- 
ledge and  actual  permission  of  the  gaoler  and  warden ;  but  as 
in  the  present  case,  the  escape  was  entirely  without  the  know- 
ledge or  assent  of  the  warden,  the  common  law  remedy  ought 
to  have  been  pursued.  As  every  escape  of  this  kind  is  holden 
to  be  a  negligent  escape  by  mere  construction  of  law,  the  re- 
plication was  wrong  in  taking  a  traverse  on  a  matter  of  legal 
inference. 

Cur.  advis.  vult 
Lord  LouGHBOROVGH.  Ii^  this  cas6  the  Plainti£P  is  intitled 
to  judgment,  it  being  clear  that  an  action  of  debt  will  lie  for 
the  escape  of  a  prisoner  in  execution.  In  the  year-book 
33  Hen.  6.  c.  l.(a)  the  action  was  debt  for  an  escape  which  [  113  3 
was  evidently  involuntary.  In  Pkmden  35,  it  is  debated,  whe- 
:her  the  action  lay  at  common  law,  by  the  statute  West.  2.  or 
3y  that  of  Ric.  2.,  and  an  instance  is  cited  (b\  before  the  time 
>f  IRic.  2.,  of  debt  being  brought  for  an  escape :  but  the  Court 
leld,  that  whether  it  was  by  the  common  law  or  by  either  of 
those  statutes,  yet  that  the  action  laid.  Lord  Coke  in  2  Inst. 
382.  refers  the  action  to  the  construction  of  the  statute  of  West.  2. 
BUid  in  Pkmden  it  is  said,  that  the  statute  of  Bic.  2.  extends  to 
sdl  gaolers,  like  the  statute  de  circumspecte  agatis{c)y  to  all 
bishops,  as  well  as  the  bishop  of  Norwich.  To  the  same  effect 
^Iso  18  1  Ventr.  217.  The  question  therefore  is  not  now  open 
C<o  argument,  and  the  verdict  must  be  entered  for  the  whole  sum. 
^^th  respect  to  the  other  point,  it  is  impossible  to  take  that 
groxmA.  As  the  law  stands,  nothing  but  the  act  of  Ood  or  the 
king's  enemies  will  be  an  excuse.     I  take  the  notion  of  fire 

(a)  PI  8.  (6)  45  BcL  5.  (c)  13  E<L  1.  it,  4. 

being 


.£tlb8. 
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1792.     being  an  excuse,  to  have  arisen  from  some  short  expressions  in 
"T  the  books.     In  the  year-book  the  words  are  "  sudden  tempesi 

Alskpt  ... 

gainst  of  fire"  (a),  but  Rolle  {b)  in  his  Abridgment,  and  Di/er  {c)  from 
whom  he  cites,  says,  **  fire  which  is  the  act  of  God,"  which 
seems  to  mean  fire  by  lightning. 

Judgment  for  the  Plainti£P(£^). 

(a)  But  in  the  latter  part  of  the  (c)  Dyer,  66  b. 

case  the  expression  is,  *'  Si  JvU  pet  {a)  See  4  Term  Rep.  B.  R.  789. 

*'  sodein  aventure  defeu^*  &c.  Elkot  v.  the  Duke  of  Norfolk, 

{h)  1  Roll.  Abr.  808.  pi.  6. 


*|J^^  Warre  against  Harbin. 

f"  h*i!r*°°  TPHIS  was  an  action  of  debt,  for  the  penalty  of  the  statute 
ondiesta-  2  Geo.  2.  c.  24.  for  bribery  at  the  last  election  for  the 

2!*^.*2^t  borough  of  Seaford.  The  declaration  stated  the  writ,  and  that 
is  not  a  ma^  the  Lord  Warden  issued  his  precept  to  the  bailifis  and  jurats 
anceifthe  of  Seaford ;  but  the  precept  produced  in  evidence  was  directed 
declaration  xx}  the  bailiff  (in  the  singular  number)  and  jurats.  Mn  Baron 
precept  to  Hotham  who  tried  the  cause,  thought  this  a  material  variance, 
to  thc^baS^  ^^^  therefore  the  PlaintifiP  was  nonsuited, 
of  the  A  rule  having  been  granted  to  shew  cause  why  the  nonsuit 

thrpSecept    should  not  be  set  aside,  Rooke,  Seijeant,  shewed  cause.     Ad- 
produced  in   mittiuff  that  a  slifirht  variance  in  the  precept  is  not  material^ 

evidence  is  °  "  r         sr 

directed        according  to  the  doctrine  laid  down  in  King  v.  Pippet,   1  Tei 
J^jjfl.*/^j       Rep^  B.  R.  235,  yet  here  an  integral  part  of  the  corporation  is9 
mistaken,  and  a  variance  in  the  name  of  a  corporation  is  fata.1 
[  114  ]    in  a  lease  or  in  a  contract.     Gilb.  Hist.  C.  P.  228.  2  Lore/ 
Baym.  1516.  Stra.  787-   The  declaration  states  a  precept  giving 
a  false  description  of  the  corporation :  and  this  being  a  penal 
action,  is  to  be  strictly  construed. 

Bond  and  Runnington,  Serjts.,  contra.  Penal  actions  are  to 
be  considered  as  civil  suits.  Cowp.  S82.  Atcheson  v.  Everittj  and 
the  variance  is  in  a  mere  matter  of  inducement.  In  Cuming  v. 
Sibly  {b\  the  declaration  stated  the  precept  to  be  directed  to 
the  Mayor  only^  but  the  precept  given  in  evidence  was  directed 
to  the  Mayor  and  Burgesses^  which  was  holden  to  be  an  imma* 

(a)   [Vide  Dickson  v.   Fisher,    4  (b)  East,  9  Geo.  3,  C.  B.  cited  by 

Burr.  2269.  Rex  v.  Leefe,  2  Campb.       BuUer,  J.,  in  King  v^  Pippet,  I  Term 


N.  P.   C.  139.  Draper  v.  Garratt,       Rep.  B.  R.  239 
2  B.  &  C.  2.  Vide  ante,  vol.  1. 49. 162.] 


teriat 
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terial  variance.  This  is  not  in  fact  a  mistake  in  the  name  of  a 
corporation,  Seaford  not  being  a  corporation;  the  cases  there- 
fore which  regard  the  proper  denomination  of  a  corporation  are 
not  applicable. 

Cur.  advis.  vtdi. 
The  Court  were  afterwards  clearly  of  opinion,  on  the  authority 
of  Cumitig  V.  Siblyy  that  the  variance  was  immaterial,  and  there- 
fore made  the 

Rule  absolute  to  set  aside  the  nonsuit. 


1792. 

Wakkk 
Harbin. 


Briggs  against  Sir  Frederick  Evelyn.  saturdmf, 

°  June  16th. 

nnROVER  for  a  gun.     The  facts  of  the  case  were  these;  the  Tbeiordofa 
Plaintiff,  who  was  a  game-keeper  of  the  manor  of  Effing-  [J^'a^u*- 

ham   ticeofthe 
peace,  »  id- 
6tled  to  a  month*!  notice  of  an  action  brought  against  him  for  taking  away  a  gun  in  the  house  of  an 
HnqiialHWd  person,  by  tiat.  24  Gto»  8.  c.  44.  for  it  will  be  presimied  that  he  act^  as  a  justice  (a). 

(a)  [The  protection  of  the  statute 
24   Geo,  2.  r.  44.  and  of  similar 
statateSyCZtends  to  all  persons  intend- 
ing to  act  within  them.  Therefore  an 
excise  cSlcct,  who>  acting  as  such,  re- 
eeives    money  for    duties  under  a 
statute  which  has  been  repealed,  is 
entitled  to  notice  under  23  Geo.  3. 
c,  70.  s.  30.    Greenway  v.  Hurd,  4 
T.  R.  553.    **  It  has  been  frequently 
**  observed  by  the  Courts,  that  the 
**  notice  which  is  directed  to  be  given 
**  to  justices  and  other  officers  before 
'^  actions  are  brought  against  them, 
'^  b  of  no  use  to  them  when  they 
"  have  acted  within  the  strict  line  of 
**  their  duty,  and  was  only  required 
"  for  the  purpose  of  protecting  them 
**  in  those  cases  where  they  intended 
*'  to  act  within  it,  but  by  mistake 
"  exceeded  it."     Per  Lord  Kenyon^ 
ibid.  So  one  magistrate  committing 
the  mother  of  a  bastard  child  is  en- 
titled to  notice  under  24  Geo,  2., 
thoueh  two  magistrates  only  have 
jurisdiction  in  such  case,  for  he  in- 
tended to  act  as  a  magistrate  at  the 
time,  however  mistakenly.     Wheller 
V.  Tokej  9  East,  364.   And  where  he 
has  authoritv  over  the  subject-matter 
of  the  complaint,  althou^  the  place 
where  the  offence  was  committed  is 
not   within  his  jurisdiction,  he   is 
6till  entitled.    Presiridge  v.   Wood" 


many  1  B.  &  C.  12.  See  also  Graves 
V.  Arnold,  3  Campb.  N.  P.  C.  242. 
Gaby  v.  WiUs  Canal  Company,  3  M. 
&  S.  580.  Theobald  v.  Crichnutre,  1 
B.  &  A.  227.  Waterhotue  v.  Keen^ 
4  B.  &  C.  200. 

But  where  the  act  in  question  has 
not  been  done  in  the  capaciw  of  jus- 
tice, &c.  and  cannot  be  referred  to 
that  character,  but  is  wholly  dherso 
intuitu,    notice  is  not  reouired;  as 
where  a  revenue  officer  seizes  goods 
not  liable  to  seizure,  and  takes  money 
to  release  them,  in  an  action  to  re- 
cover such  money  no  notice  is  requi- 
site.   Irving  V.  Wilson,  4  T.  R.  485. 
So  in  an  action  against  a  tax-col- 
lector, not  in  respect  of  an  act  done 
in  the  execution  of  his  office,  but  for 
his  neglect  to  pay  over  money  which 
he  ought  never  to  have  taken,  he  is 
not  entitled  to  notice  under  stat.  43 
Geo,  3.  c,  92.  1.  70,  which  provides 
that  no  writ  or  process  shall  be  sued 
out  for  any  thing  done  in  pursuance 
of  that  act  till  after   one  month's 
notice.  Umphelby  v.  McLean,  1  B.  & 
A.  42.  So  where  the  Defendant,  who 
was  a  justice  of  the  peace,  and  also 
mayor  of  a  borough,  had  received  a 
fee  for  granting  a  licence  to  a  publi- 
can, it  was  held  that  such  fee  could 
not  have  been  taken  by  him  in  his 
character  of  justice,  and  that  he  was 

not 
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179^«     Aam  in  Surrey^  sent  a  gun  to  a  blacksmith,  between  the  SOth 
g^^^g     and  SOth  of  August   1791*    to  be  mended.     The  blacksmith 
agahiu      having  repaired  it,  kept  it  some  time  in  his  house,  but  did  not 
FucDXEicK    ^^  ^t.     The  Defendant,  who  was  Lord  of  an  adjoining  manor, 
Etzltv.     in  which  the  blacksmith  lived,  and  also  a  justice  of  the  peace, 
on  the  17th  of  September  went  together  with  his  own  game- 
keeper to  the  blacksmith's  house  to  search  for  guns  and  other 
engines  used  for  the  destruction  of  the  game,  and  finding  the 
gun  in  question,  took  it  away.     It  was  objected  at  the  trial, 
that  the  Defendant  ought  to  have  had  a  month's  notice  of  the 
action,  according  to  the  stat.  24  Geo.  2.  c.  44,  having  acted  as 
a  justice  of  the  peace,  under  the  powers  given  by  stat,  5  Anne, 
c.  14.  s.  4.  and  on  that  objection  the  Plaintiff  was  nonsuited. 

A  rule  having  been  granted  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside,  Mr*  Justice  Gould^  who  tried  the  cause, 
stated  the  evidence,  and  that  he  was  of  opinion  at  the  trial,  that 
the  Defendant  was  intitled  to  notice,  having  acted,  though 
erroneously,  in  his  character  of  a  justice  of  the  peace.  And  he 
[  115  ]  mentioned  the  case  of  Stiles  v.  Coxej  Vaugh.  1 11,  in  which  it  was 
holden,  that  justices  and  other  ofiicers  of  the  peace,  who  acted 
in  such  official  capacity,  though  wrong,  were  intitled  to  have 
the  vefiue  laid  in  the  county  where  the  trespass  was  committed, 
by  stat.  21  Jac,  1.  c.  12. 

Bondj  Serjt.,  shewed  cause,  The  principle  of  Stiles  v.  Coxe  is 
applicable  to  the  present  case,  viz.  that  justices  and  other  peace- 
officers  are  intitled  to  the  favour  of  the  law,  where  thev  have- 
intended  to  act  within  the  line  of  their  authority,  but  by  mistake 
have  exceeded  it,  under  which  circumstances,  they  are  to  have 
month's  notice  of  the  action,  that  they  may  have  an  opportunit 
of  tendering  amends,  and  pleading  the  tender.     Now  the  stat 
5  Ann.  c.  14.  empowers  a  justice  personally  to  seize  any  engin 
for  the  destruction  of  the  game,  in  the  custody  of  an  unqualifie 
person ;  the  Defendant  under  that  power  took  the  gun ;  au 
whether  the  taking  were  justifiable  or  not,  he  was  intitled  to  n 
tice  by  24  Geo.  2.  c.  44, 

Adaivy  Seijt.,  in  support  of  the  rule.    Admitting  the  propos;. 

not  entitled  to  a  notice.    Morgan  v.      the  statute.    Fletcher  v.  WiOnru, 
Palmer,   2  B.  &  C.  729.     If  it  be      East,  285. 


equivocal  in  what  capacity  the  party  The  case  is  equally  within 

acted,  notice  should  be,  given^  ibid.      statute,  where  the  Plaintiff  wai^^^es 


734.  the  tort,  and  brings  an  action  of 

Replevin  is  not  an  action  within      sumpsit.  Waterhouse  v.  Keen^  4^^  & 

C.  211.] 

t£on 
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lion  that  the  provisions  of  the  Legislature  were  intended  for  the     1792.  ] 
protection  of  persons  supposed  to  have  acted  wrong,  but  in  the      ^^^ 
exercise  of  a  legal  authority,  yet  here,  the  Defendant  was  not     agamM 
acting  as  a  justice,  and  cannot  therefore  avail  himself  of  that   Fudbkick 
character ;    he  acted  as  lord  of  the  manor,  and  was  attended     B^nTv. 
by  his  game-keeper.     The  statutes  22  &  23  Car.  2.  c.  25.  and  4 
&  5  W.S^c.  23.  are  the  only  acts  which  authorize  the  entering 
and  searching  houses  for  game,  and  engines  for  the  destruction 
of  game :  the  first  of  these  requires  that  there  shall  be  a  war- 
rant from  a  justice  of  peace  to  the  game-keeper  to  authorize  the 
search ;  the  second,  empowers  the  constable  to  enter  and  searchy 
having  a  similar  authority  from  a  justice.     But  neither  of  them 
empower  the  justice  himself  personally  to  enter.    The  statute 
5  Asme  c.  14.  indeed  authorizes  a  justice  of  the  peace  to  take 
away  dqgs»  nets  or  other  engines  from  unqualified  persons,  but 
gives  him  no  authority  to  enter  houses ;  and  that  act  purposely 
omits  gmSf  which  must  be  used  for  the  destruction  of  the  game, 
otherwise  are  not  liable  to  be  seized.     There  is  no  pretence 
therefore  to  say  that  the  Defendant  in  this  case  acted  as  a  jus- 
tice ;  and  the  Court  will  not  extend  the  provision  of  the  Legis- 
lature, merely  because  he  happened  to  be  a  justice  of  the  peace, 
as  well  as  lord  of  the  manor. 

But  the  Court  said,  that  though  justices  of  the  peace  could 
not  avail  themselves  of  their  privilege  as  justices,  where  they 
acted  in  any  other  capacity  which  was  diverso  intuitu^  yet  as  in 
the  present  case  the  subject  matter  was  within  their  jurisdiction, 
the  Defendant  was  to  be  taken  to  have  acted  as  a  justice,  and  [  ll6  J 
therefore  intiUed  to  notice,  previous  to  the  commencement  of 
the  action. 

Rule  discharged. 


Besford  against  Saunders.  ^isiL 

^HIS  was  an  action  of  assumpsit  for  money  paid,  lent,  had  and  J£**^*^^22J^ 

received,  &c.     Pleas,  non  assumpsit^  and  the  general  plea  inghiscerti- 

of  bankruptcy.  ^  ^^ 

At   a  pnor  ^^^ 
toAtftt  he  is 

^^isUj  in  a  general  indebiiaiut  assuffqmi  brought  on  that  promisei  the  Plaintiff  must  prove  the  ability  of 
^^e  Ddenoant  to  pay  (a). 

(a)  [So  in  case  of  a  promise  to  pay      charged    under    the   Insolvent  Act. 
^    pre-existiDg  debt,  by  a  person  ois-      Campbell  v.  Sevfell^  i  Chitty's  Rep. 

609. 
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1792. 

Bksford 

ogixhtst 

Saundxes. 


At  the  trial,  the  Plfiintiff  proved  two  several  applications  to 
the  Defendant,  who  admitted  the  debt  after  he  had  obtained 
his  certificate,  and  said,  **  the  Plaintiff  should  be  no  loser,  but 
"  that  he  would  pay  when  he  was  able  J* 

Le  Blanc^  Seijt.,  contended,  that  this  was  not  an  absolute 
promise,  but  that  the  Plaintiff  ought  to  shew  the  Defendant's 
ability  to  pay,  at  the  time  of  the  action  brought.  Lord  Lough-- 
borough  over-ruled  this  objection,  and  held,  that  the  promise 
was  absolute,  and  the  benefit  of  the  certificate  waived,  as  to 
this  debt*  In  consequence  of  which  a  verdict  was  found  for  the 
PlaintiiT. 

A  rule  being  granted  to  shew  cause  why  there  should  not  be 
a  new  trial,  Cockelly  Serjt.,  shewed  cause.  He  argued  that  it 
was  a  settled  point,  that  a  promise  to  pay  after  bankruptcy  was 
a  waiver  of  the  certificate,  the  prior  debt  being  a  sufficient  con- 
sideration for  a  new  promise. 

Le  Blanc  admitted  there  was  a  sufficient  consideration,  but 
said,  that  the  promise  must  be  taken  as  it  was  made,  viz*  condi- 
tional, and  not  absolute. 

Gould,  J.,  and  Heath,  J.,  were  of  opinion  that  it  was  a 
conditional  promise,  and  that  the  Plaintiff  ought  to  have  shewn 
that  the  Defendant  was  able  to  pay. 

Lord  Loughborough  retained  his  former  opinion,  that  the 
promise  was  not  conditional,  and  that  an  inquiry  into  the  cir- 
cumstances of  the  Defendant  could  not  be  a  point  in  considering 
whether  there  were  a  debt  or  not. 

Rule  absolute  for  a  new  trial* 


609.  So  where  the  Defendant  has 
promised  to  pa^  a  debt  barred  by  the 
Statute  of  Limitations,  ''if  he  can'% 
it  is  a  conditional  promise,  and  the 
Plaintiff  must  prove  his  abiUty  to  do 
so.  Davtes  v.  Smithy  4  Esp.  N.  P.  C. 
36,  But  see  Thompson  v.  Osborne^  2 
Stark.  N.  P.  C.  98.  Loweth  v.  Fother- 


gill,  4  Camp.  N.  P.  C.  185.  See,  how 
ever,  Fleming  v.  Hayne,  1  Stark.  N.  P 
C.  371.  By  Stat.  6  G.  4.  c.  16.  #.  131 
the  promise  must  be  made  in  writi 
signed  by  the  bankrupt,  or  by  som 
person  thereto  lawfully  authorized  i 
writing  by  such  bankrupt] 


END   OF  TRINITY  TERM. 


During  all  this  term  Mr.  Justice  Wilson  was  sitting  in  t 
Court  of  Chancery  as  one  of  the  Lords  Commissioners  of  t*" 
Great  Seal. 


ne 


CASHES 


CASES 


ARGUED  AND  DETERMINED  1792. 


IN   THE 


Court  of  COMMON  PLEAS, 


IN 


Michaelmas   Term, 

fn  the  Thirty-third  Year  of  the  Reign  of  George  III. 


Fletcher,  One,  &c.  against  Aingell.  irednesday, 

June  2Ul 

i$  Case  was  omitted  by  mistake  in  the  Reports  of  the  last  Term.'] 

IE   PlaintiiF  who  was  an  attorney,  having  in  last  Hilary  Bail  sued  on 
Term  recovered  judgment  in  the  Kin^s  Benchy  against  the  nizan^l^" 
;ndant,  on  the  Sd  of  February  sued  out  an  attachment  of  attachment 
ilege  against  the  bail  in  this  court  on  their  recognizance,  may  render 
fd  on  the  23d  oi  January^  and  returnable  on  Wednesday  next  ^^the"**"^ 
"  the  morrow  of  the  Pwification^  which  was  the  eighth  of  Fe-  pearance 
ry.     On  the  eleventh  of  Febrtwry  the  Defendant  was  ren-  retura(oJ. 
d  and  an  exoneretur  entered ;  notwithstanding  which,  the 
ntifi*  signed  judgment  against  the  bail,  and  then  brought  an 
m  on  that  judgment  in  the  King's  Bench. 
1  consequence  of  this,  a  motion  was  made  in  that  court  to 
iside  the  proceedings,  and  a  rule  there  made  to  refer  it  to 
prothonotaries  to  report  as  to  the  regularity  of  the  proceed- 
in  this  court  against  the  bail.    But  some  difficulties  having 
in,  it  was  agreed  to  bring  the  matter  on  for  argument  in 
t^  the  only  material  question  being  at  what  time  bail,  when 
i  by  attachment  of  privilege,  ought  to  render  their  principal, 
i&cr  on  the  return  day  of  the  writ,  or  on  the  quarto  diejwst, 
3  common  cases? 

(a)  [Vide  Lardner  v.  Bassage,  post,  595.] 
3L.  fu  K  Lawrencey 
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Lawrence^  Serjt.,  contended  that  the  render  on  the  11th  of 
February  was  good.  An  attachment  of  privilege  is  in  the  na- 
ture of  an  original  writ,  Haward  v.  Denison,  Barnes^  410.  and 
if  the  Plaintiff  had  brought  his  action  of  debt  by  the  commoa 
process  and  not  by  attachment,  the  bail  would  have  been  inti- 
tled  to  time  to  render  the  principal  in,  till  the  quarto  die  post  of 
the  return  of  the  writ  (a).  Impetus  Pract,  C.  B.  502. 

Adair,  Serjt.,  insisted,  on  the  contrary,  that,  however  the  case 
might  be,  where  the  proceedings  were  between  common  per- 
sons, yet  the  established  practice  was,  that  where  the  Plaintiff 
sued  by  attachment  of  privilege,  the  bail  could  not  render  the 
principal  after  the  return  day  of  the  writ.  Impet/s  Pract.  C. 
B.  502. 

Per  Curiam.  The  rule  of  practice  ought  to  be  uniform,  as  to 
the  time  in  which  bail  may  render  the  principal;  and  there  is  no 
good  reasbn  why  they  should  not  have  the  same  time  allowed, 
where  the  proceedings  are  by  attachment  of  privilege,  as  in 
other  cases,  viz,  till  the  appearance  day  of  the  return* 

The  prothonotaries  afterwards  reported  to  the  Court  of  Kin^s 
Bench  that  the  render  on  the  eleventh  of  February  was  regular. 


(a)  A  different  practice  in  this  re- 
spect, prevails  in  the  Kin^t  Bench, 
where  if  an  action  be  brought  on  the 
recognizance,  the  bail  have  eight  en- 
tire days  in  full  term,  next  atler  the 
return  of  the  writ,  in  which  they  may 
render  the  principal,  and  if  there  be 
but  four  days  in  the  term  after  the  re- 
turn, then  four  days  in  the  following 
term.  R.  Trin.  1  Ann.  1  Lord  Raym. 
721.  Imp.  Pract.  B.  R.  448. 

In  both  courts  where  the  bail  are 
sued  by  scire  facias,  and  the  proceed- 


ings are  by  original,  they  have  till  the 
quarto  die  post  of  the  return  of  the 
first  scire  fiacias,  if  scire  feci  be  re- 
turned, or  if  nihil  be  returned,  till  the 
quarto  die  post  of  the  return  of  the  se- 
cond scire  facias,  to  render  the  prin- 
cipal. Where  the  proceedings  are  bv 
btU  in  B.  R.  the  time  for  rendering  is 
the  return  day  of  the  scire  facias,  and 
in  all  these  cases  it  is  absolutely  neces- 
sary that  the  render  be  made  sedenU 
curia,     \\\d.epost.  595.] 


Friday,  Ganesford  cts:ainst  Levy. 

^w.9th.  ^ 

A  Plaintiff"  TN  this  case  a  motion  was  made  by  Le  Blanc,  Serjt.,  that  the 

dent  abfoai  Plaintiff  should  give  security  for  costs,  on  an  affidavit  which 

is  compell-  Stated 

able  to  give 

security  for  costs,  though  no  other  circumstance  than  his  residence  be  stated  in  the  affidavit  (a). 


(d)  [It  is  difficult  to  reconcile  all 
the  cases  as  to  the  practice  of  this 
court  in  requiring  security  for  costs. 
In  the  case  of  Parquot  v.  JEling,  ante, 
vol.  I.  p.  106.  the  Court  refused  to 


grant  a  rule,  on  the  mere  ground  of 
the  Plaintiff*  bein^  resident  abroad, 
while  in  the  principal  case  it  is  laid 
down  as  a  settled  point,  that  where  a 
Plaintiff*  resides  in  a  foreign  country 

he 
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stated  simply  **  that  his  place  of  residence  was  at  Bourdeaux  in  1 792. 
*«  France,"  without  any  other  circumstances.  Adair^  Serjt., 
shewed  cause,  and  urged  that  in  many  cases  (a)  the  Court  had 
refused  to  require  a  Plaintiff  to  give  such  security,  merely  be- 
cause be  was  resident  abroad,  without  other  circumstances 
being  stated.    But 

Upon  consideration,  the  Court  made  the  rule  absolute,  and  C  119  ] 
laid  it  down  as  a  settled  point  to  guide  thp  practice  in  future, 
that  when  a  Plaintiff  resided  in  a  foreign  country,  and  so  out 
of  the  reach  of  the  process  of  the  Court,  he  might  be  called 
upon  to  give  security  for  costs,  though  no  other  circumstance 
werp  stated  in  the  affidavit  (&}. 


he  may  be  called  upon  to  give  se- 
curity for  costs,  though  no  other  ciiv 
cumstance  is  stated  m  the  affidavit. 
ft  is  said  in  a  note  by  the  Reporter, 
fott,  384.  that  the  being  resident 
abroad  is  of  itself  a  ground  upon 
which  a  rule  to  shew  cause  will  be 
granted,  but  that  such  rule  will  not 
be  made  absolute  unless  some  special 
circumstances  appear  to  induce  the 
Court  to  order  the  security.  It  seems, 
however,  to  be  the  present  practice 
to  make  the  rule  absolute, unless  spme 
special  circumstances  are  shewn  on 
the  part  of  the  Plaintiff,  to  exempt 
faim  from  the  general  rule.  SeeTidd's 
Pr.  579. 8th  edit.  Thus  a  foreign  sea- 
man serving  on  board  an  EngUsh  ship 
cannot  be  called  upon  to  give  se- 


curity. Jacobs  V.  Stevenson,  1  'Bos.  & 
Pul.  96.  So  a  foreigner  during  his 
absence  from  this  country  on  board 
his  own  ship,  if  he  reside  here  part  of 
the  year.  Durell  v.  Maiiheson,  3  B. 
Moore,  33.  Nelson  v.  Ogle,  2  Taunt. 
253,  S.  P.  So  an  EngUsh  subject  who 
is  a  prisoner  in  France,  Tuliock  v. 
Crowlei/y  1  Taunt.  18.  O^Lawler  v» 
Macdonald,  8  Taunt.  736.  3  B.  Moore, 
77.  S.  C.  Security  for  costs  will  not 
be  granted  after  the  Defendant  has 
agreed  to  take  short  notice  of  trial. 
Michel  V.  Pareski,  post,  p.  593.] 

(a)  See  ante,  vol.  i.  p.  106.  Parquot 
V.  Eling, 

[b)  In  two  cases  last  term,  viz, 
Miche  V.  Airey,  and  Kelly  v.  Leve' 
more,  there  were  similar  decisions. 


Mallett  against  Hilton.  Friday, 

^  Nov.  9th. 

T  E  BLANCj  Serjeant,  moved  for  judgment  as  in  case  of  a  A  percmp- 
nonsuit,  on  an  affidavit  stating  that  i^sue  was  joined  in  taidng'to  ~ 
Easter  Term  last,  and  notice  of  trial  given  for  the  sittings  after  ^ »»  ^^ne 

,  ,       sufficient 

that  term,  and  countermanded ;  that  notice  of  trial  was  again  cause  to 
given  for  the  sittings  in  Trinity  Term,  and  again  counter-  jj^^^"^ 

manded.  in  case  of  a 

Kerhy^  Serjt,  shewed  cause  in  the  first  instance,  by  offering  not  proceed- 

ing  to  trialf 
if  it  be  the^rft  default  (a). 


(a)  [But  in  K*  B.  some  reason 
must  be  assigned  for  not  proceed- 
ing to  trial,  or  the  Court  •will  not 
ectaipel  the  Defendant  to  accept  a 


peremptory  undertaking.  Walter  v, 
BuckU,  2  Chitty's  Rep.  244.  Tidd's 
Pr.  826.     8th  edit.] 


k2 


to 
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to  undertake  peremptorily  to  try  ihe  cause  at  the  sittings,  in  or 
after  the  present  term,  but  did  not  give  any  reason,  by  affi- 
davit or  otherwise,  why  the  Plaintiff  had  not  proceeded  to  trial 
before. 

Le  Blanc  objected  to  this,  as  being  contrary  to  the  practice 
both  of  this  Court  and  the  King^s  Baich^  and  evasive  of  the 
statute  (a).     But 

The  Court  held,  that  in  all  cases  where  an  application  was 
made  for  the  first  time  for  judgment,  as  in  case  of  a  nonsuit,  it 
was  sufficient,  in  answer  to  such  an  application,  to  undertake 
peremptorily  to  try,  without  alleging  any  reason  for  not  hav- 
ing before  tried  the  cause;  and  that,  whatever  might  have  been 
the  former  practice,  in  future  it  should  be  understood  that  the 
first  motion  for  judgment  as  in  case  of  a  nonsuit,  was  only  a 
mode  of  obtaining  a  peremptory  undertaking  to  try. 

In  this  term  also,  the  Court  laid  down  the  same  rule  in  a 
case  of  Price  v.  Green, 

(a)  14  Geo,  2.  c,  17, 


L120] 
Nov.  15th. 


Sheers  against  Brooks  and  Others, 


Bail  above 
may  justify 
the  breaking 


npRESPASS  for  breaking  and  entering  the  dwelling-house  of 
the  Plaintiff,  making  a  noise  and  disturbance  therein,  and 
and  entering  staying  and  continuing  in  the  same  for  a  long  space  of  time,  to 
^.(the  outer  Wit,  for  the  space  of  12  hours,  &c.  &c. 

open)  in°*^  Plea  (after  the  general  issue)  "  as  to  the  breaking  and  enter- 
which  the  €t  Jng  the  said  messuage  or  dwelling-house,  and  making  a  noise 
*^  and  disturbance  therein,  and  staying  and  continuing  in  the  said 
"  messuage  or  dwelling-house,  &c.  for  a  short  space  of  time,  to 
"  wit,  for  the  space  of  one  hour,  part  of  the  said  time  in  the 
hfmrsuch!  "sa'd  declaration  mentioned",  &c.  &c.  "  That  one  Hany 
justification  <«  Phillips  the  elder  had  commenced  a  certain  action  or  suit 
out  averring  "  against  one  Robert  Barry^  one  Nicholas  Kempson,  one  Peter 

that  the 

principal  was  in  the  house  at  the  time.  And  in  such  a  pica  an  averment  that  the  defendants  "  duly  be- 
came  hail  and  entered  into  a  recognizance  **  is  sufficient,  without  stating  that  the  principal  was  ddivered 
to  tbdr  custody(a). 


principal  re- 
sides,  in 
order  to  aeek 
fir  him,  for 
the  purpose 


(a  J  [The  house  of  the  Plaintiff  was 
considered,  in  this  case,  to  be  the 
bouse  of  the  principal ;  and  therefore 
the  justification  of  the  party  entering 
did  not  (Jepend  upon  the  fact  of  the 
principal  being  within  at  the  time, 


as  it  would  have  done  had  the  house 
been  considered  the  house  of  a 
stranger.  See  Hutchinson  v.  Birck^ 
4  Taunt.  619.  Cooke  v.  J9ir/,  5  Taunt. 
765.  Johnson  v.  Leigh,  6  Taunt.  246.] 

<^  Solomons 
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^  Solomons  Duprey^  and  one  Harry  Phillips  the  younger,  in      1792. 
**  the  Court  of  our  lord  the  King  of  the  Bench  here,  to  wit  at     g^^^ 
<*   Westminster  aforesaid,  in   a  certain  plea  of  trespass  on  the      against 
**  case  upon  promises,  to  the  damage  of  the  said  Harry  Phillips       ^^^^^ 
*^  the  elder,  of  280/.  as  it  was  said,  &c. 

^^  And  the  said  George^  Robert  Smithy  and  John  (the  defend- 
*'  ants)  further  say,  that  after  the  commencement  of  the  said 
'*  action  or  suit,  and  whilst  the  same  was  depending  in  the  said 
'^  court  here,  and  before  the  said  time  when,  &c.  in  the  said 
^  declaration  mentioned,  to  wit,  in  Easter  Term,  in  the  thirty- 
^  second  year  of  the  reign  of  our  lord  the  now  king,  they  the 
«  said  George  and  John  came  before  Alexander  Lord  Lough- 
*^  borough  and  his  companions,  then  his  Majesty's  justices  of 
<<  the  bench  here,  to  wit,  at  Westminster  aforesaid,  and  then 
^<  and  there,  according  to  law  duly  became  bail  for  the  said 
*^  Nicholas  in  the  said  action  or  suit,  so  as  aforesaid  depending 
"^  in  the  said  court  here,  by  then  and  there  entering  into  a  re^ 
•*  cognizance  to  the  said  Harry  Phillips  the  eldery  whereby  the 
*^  said  George  and  John  did  severally  acknowledge  to  owe  unto 
^  the  said  Harry  Phillips  the  elder  the  sum  of  280/.  each,  to 
<<  be  levied  upon  their  several  goods  and  chattels,  lands  and 
^  tenements,  upon  condition,  that  if  the  said  Nicholas  should 
^  be  condemned  in  the  said  action  he  should  pay  the  condema- 
^  ation-money,  or  render  himself  a  prisoner  to  the  Fleet  for 
'^  the  same,  and  if  he  should  fail  so  to  do,  they  the  said  George 
*^  and  John  did  undertake  to  do  it  for  him ;  and  the  said 
*'  GeorgCf  Robert  Smithy  and  John  further  say  that  after  they  [  121  ] 
*<  the  said  George  and  John  had  so  as  aforesaid  entered  into  the 
^*  said  recognizance,  whilst  the  said  recognizance  remained  in 
^  due  force,  and  whilst  the  aforesaid  action  or  suit  was  depend- 
*'  ing  in  the  said  court  here,  to  wit,  at  the  said  time  when,  &c. 
^  in  the  said  declaration  mentioned,  the  said  Nicholas  usedj 
^  occupied  and  resided  in  the  said  messuage  or  dwelling-house  of 
^  the  said  Sarah  (the  Plaintiff)  in  the  said  declaration  men- 
^  tioned,  in  which,  &c  and  whilst  the  said  Nicholas  used^  occu^ 
*^  pied  and  resided  in  the  said  messuage  or  dxveUing-house  of  the 
^  said  Sarah,  in  the  said  declaration  mentioned,  in  which,  &c. 
**  they  the  said  Greorge  and  John  as  the  bail  qfandjbr  the  said 
"  Nicholas  as  aforesaid,  and  the  said  Robert  Smith  in  aid  and 
^  assistance  of  them  the  said  George  and  John^  and  at  their  re- 
^*  quest,  at  the  said  time  when^  Sec  in  the  said  declaration  men- 
tioned. 


^ 
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1792.     •*  lioned,  broke  and  tentered  into  the  said  tnessuage  or  dwell- 

'"~  "  in'ff  house  of  the  said  Sarak*  in  the  said  declaration  men- 

agahut      "  tioncd,  in  which,  &c.  by  the  outer  door  thereof,  the  said 

Bbooks.      ^^  outer  door  thereof  being  then  open  (a),  in  order  to  seekjor^  and 

**  if  there  founds  to  apprehend  and  take  the  said  Nicholas  in  the 

"  said  messuage  or  dwelling-house  of  the  said  Sarah,  to  surrender 

**  him  to  the  said  prison  of  the  Fleet,  in  discharge  of  themselves 

**  the  said  George  and  John  from  the  said  recognizance  so  by 

''  them  entered  into  as  aforesaid^  as  they  lawfully  might  for  the 

"  cause  aforesaid  ",  &c.  &c. 

To  this  plea  there  was  a  general  demurrer. 
Lamrenee^  Serjtj   in   support  of  the  demurrer,  made  two 
points  of  argument;   1st  That  it  did  not 'appear  that  the  de- 
fendants were  in  a  situation  to  justify  the  itAixtigoi  Ktmpson  (the 
principal)  in  any  place;  2d.  That  they  had  no  right  to  take  him 
in  the  house  of  the  Plaintiff.     As  to  the  first  he  argued,  th^t 
to  intltle  bail  to  take  their  principal,  the  principal  must  have 
beien  delivered  to  them  as   bail  by  the  Court.     4  Inst.  1 78. 
^  Hawk.  P.  C.  88.  but  the  plea  in  the  present  case,  shews  only 
that  the  [Defendants  were  sureties  for  the  appearance  of  Kemp* 
sons  it  does  not  state  that  he  was  delivered  to  them  as  bail  by 
the  Court,  and  the  difference  between  bail  and  mainprise  is   ^s  1 
obvious.     As  to  the  second  point,  he  urged  that  bail  could  not,  ^^~:^ 
in  any  event,  enter  the  house  of  another,  to  take  the  principal,^  il, 
unless  the  principal  were  in  the  house  nt  the  time :  now  it  is^  5s 
not  averred  in  the  plea,  that  KeTnpson  was  in  the  Plaintiff*^  "^^s 
house  at  the   time  of  the  entry.     Cro.  Eliz.  876.    Norcoulc:^Jd 
[  122  ]    such  an  entry  be  justified,  merely  because  it  was  stated  thn  ^nnt 
the  principal  usedj  oocupied  and   resided  in  the  house,  thos'^^^e 
being  vague  and  equivocal  terms,  which  might  be  applied  U^  to 
any  one  who  had  a  temporary  residence  there,  such  a^s  a  Yisito:'^c=)r, 
or  servant. 

Bond^  Serjt.,  contra.  The  Defendants  were  not  mainpemo 
but  bail :  the  plea  states  that  they  **  duly  became  bail " ;  i 
allegation  is  sufficient,  and  is  not  contradicted  by  stating 
they  entered  into  a  recognizance,  &c.     As  therefore  they  w 
bail,  they  had  a  right  to  take  the  principal,  and  were  justi 
in  searching  for  him  at  his  usual  place  of  abode.     And  in 
mayne's  cascj  5  Co.  91  a.  it  is  laid  down,  that  **  the  hous^^ 

(a)  See  5  Co.  9X1.  Semayne's  case,  and  Cowp.  1.  Lee  v.  Gomel,  aD£=.    the 
txues  there  cited. 

CI 
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*^  any  one  is  not  a  castle  or  privilege  but  for  himself,  and 
*'  shall  not  extend  to  protect  any  person  who  flies  to  his 
«*  house." 

Lord  Loughborough.  This  plea  appears  to  me  to  be  good, 
both  in  form  and  substance.  It  shews  that  the  Defendants  were 
bail,  and  not  mainpernors,  for  it  states  that  they  duly  became 
bail  and  entered  into  ^  recognizance,  the  legal  effect  of  which 
is,  that  the  principal  was  in  their  custody ;  and  a  further  aver* 
xnent  of  his  being  delivered  to  them  would  have  been  unneces- 
sary ;  when  a  party  is  bailed,  the  bail  have  a  right  to  go  into 
the  house  of  the  principal,  as  much  as  he  has  himself;  they 
bave  a  right  to  be  constantly  with  him,  and  to  enter  when  they 
please,  to  take  him.  And  I  see  no  difference  between  a  house 
of  which  he  is  solely  possessed,  and  a  house  in  which  he  resides 
by  the  consent  of  another. 

GouLDf  J.  I  think  this  plea  is  good,  and  sufficiently  certain 

to  a  common  intent,  and  that  the  subsequent  statement  of  the 

entering  into  a  recognizance  is  not  sufficient  to  invalidate  the 

prior  allegation  of  the  Defendants  having  duly  become  bail* 

It  seems  to  me  to  be  the  same  in  effect,  as  if  the  principal  had 

been  sole  occupier  of  the  house ;  the  Plaintiff  received  him  into 

her  house,  subject  to  all  the  legal  consequences,  to  which  he 

would  have  been  liable,  if  the  house  had  been  his.  A  contrary 

determination  would  affect  the  liberty  of  the  subject,  as   it 

would  make  it  extremely  difficult  to  procure  bail. 

HsikTH,  J.,  of  the  same  opinion. 

Judgment  for  the  Defendants. 


1792, 

Shkees 
against 
Beooks. 


[  123  ] 

Phillips  against  Fielding.  ^*^i 

^  Nov.  26tb. 

TN  this  action  of  assumpsit  for  the  non-performance  of  a  special  ByUc  con* 
agreement,  the  declaration  contained  nine  counts,  the  first  ^j^^  g^ig^by 

of  auction  of  a 
copyhold 
estate,  it  waa  stipulated  that  the  purchaser  should  pay  down  a  deposit,  and  sign  an  agreement  for  pay* 
ment  of  the  remainder  of  the  purchase-money  at  a  certain  time,  on  having  a  good  title^  and  that  he 
should  have  a  proper  mrrender  of  the  estate,  on  payment  of  the  remainder  of  the  purchase-money* 
In  an  action  brought  by  the  seHer,  for  the  nonj.peiformance  of  the  conditions  on  the  part  of  the  pur* 
chaser,  H  Uras  not  sufficient  to  state  that  the  s^er  had  been  always  ready  and  willing,  and  frequently 
offered  to  make  a  good  title  to  the  said  estate,  and  to  make  a  proper  surrender  on  payment  of  the  pur- 
ehase-money.  But  the  declaration  ought  to  have  averred  that  the  seller  actually  made  a  good  titles 
and  surrendered  the  estate  to  the  purchaser,  or  a  tender  and  refusal,  and  also  to  have  shewn  what  titk 
the  adiler  had  (a). 

{a)  [Vide  Giazehroake  v.  Woodroitf      action  the  Plaintiff  averred  that  he 
8  T.  R.  J66.    But  where  in  a  similar      was  sdsed  in  fee  of  the  land,  and 

that 
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of  which  stated,  that  the  Plaintiff  on  the  10th  of  September 
1791 J  at  Westminster^  in  the  county  of  Middlesex^    **was  about 
^'  to  expose  to  sale,  and  to  sell   by  way  of  public  auction,  a 
"  certain  copyhold  estate  of  him  the  said  WiUiam^  (the  Plain- 
^*  tiff)  that  is  to  say,  a  certain  copyhold  messuage  or  dwelling 
<<  house*  consisting  of  two  parlours,  a  kitchen,  and  useful  of- 
<*  fices,  with  a  garden  behind  the  same,  then  in  the  occupation 
<*  of  one   Edward  Corey^  situate  and  being   in  the  parish  of 
^*  Titchfield^  in  the  county  of  HantSy  under  the  following  con- 
<*  ditions  of  sale,  to  wit,  Firsts  that  the  highest  bidder  should 
^*  be  the  purchaser,  and   if  any  dispute  should  arise  between 
*<  two  or   more   bidders,  the  estate  should  be  put  up  again. 
^*  Second,  that  no  person  should  advance  less  than  it.  at  each 
"  bidding.     Thirds  that  the  purchaser  should  pay  down  imme- 
**  diately  a   deposit  of  20/.  per  cent,  in  part  of  the  purchase 
^*  money  (a),  meaning  the  sum  of  20/.  upon  each  and  every  100/; 
<<  of  the  sum  at  which  he  should  purchase  such  estate,  and  sign 
^^  an  agreement  for  poynient  of  the  remainder  on  or  before 
"  Christmas  Day  then  next,  meaning  the  25tb  day  of  December 
^^  which  was  in  the  year  of  our  Lord  llQl,  on  having  a  good  title. 
"  Fourth,  that  the  purchaser  shoidd  have  a  proper  surrender  of  the 
**  estate  at  his  amn  expencc,  on  payment  of  the  remainder  of  the  pur* 
**  chase  money  according  to  the  third  condition,  at  which  time  the 
"  purchaser  would  be  intitled  to  the  rents  arid  profits  of  the  estate^ 
^^  Fifth,  there  being  a  duty  on  all  sales  of  estates  by  auction 
^^  threepence  halfpenny  in    the  pound,   to   be   levied   on   th 
"  buyer  or  seller  as  may  be  thought  most  proper,  the  said  es 
<^  tate  should  be  sold,  subject  to  the  buyer  paying  the  said 
^^  exclusive  of  the  sum  the  said  estate  should  sell  for.     Sixth,  i^ 
^*  the  purchaser  should  neglect  or  fail  to  comply  with  the  cod-> 
<*  ditions  before  mentioned,  the  deposit  money  should  be  for 


^e 


if 


that  the  Defendant  agreed  to  pur- 
chase it  on  having  a  good  title,  and 
that  his  title  to  tne  land  was  made 
good,  perfect,  and  satisfactory  to  the 
Defenoant;  and  that  he  (the  Plain- 
tiff) had  been  always  ready  and  will- 
ing, and  ofiered  to  convey  the  lands 
to  the  Defendant,  the  declaration  was 
held  good  on  demurrer.  Martin  v. 
Smith,  6  East,  SSS.  and  see  Ferry  v. 
WaUami^  8  Taunt.  62.  1  B.  Moore, 
498.  S.  C.  As  the  purchaser  in  the 
principal  case  was  to  have  a  proper 
surrender  at  his  own  expense,  it  ap- 


pears not  to  have  been  the  vendor^ 
duty  to  prepare  or  tender  the  cori^  «n- 
veyance.  See  Sugd.  Vend.  &  PurcK!  -=i!i. 
222.  6th  Ed.  and  the  averment  ^^  o( 
readiness     and    willingness    woulTl^^d 


therefore  appear  to  have  been 
fident.  The  case  of  PhilUps  v. 
ifig,  if  not  over-ruled  by  Martim 
Smith,  must  at  all  events  be 
sidered  of  doubtful  authority. 
Taunt.  67.] 

(a)  But  see  4  Co.  1 7  6.  as  to 
office  of  an  inuendo. 


f. 
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*  felted,  the  proprietor  should  be  at  full  liberty  to  re-sell  the     1798; 
'  said  estate,  and  the  deficiency  (if  any)  by  such  second  sale, 
'  together  with  the  charges  attending  the  same,  should  be  made 
good  by  the  defaulter  at  such  sale.     Lastly^  the  purchaser 
should  pay  the  auctioneer  one  guinea  at  the  fall  of  the  ham-    [  124  ] 
mer ;  of  all  which  said  premises,  he  the  said  George  (the 
Defendant)  afterwards,  to  wit,  on  the  said  10th  day  of  Sep^ 
tembeTf  in  the  year  1791,  aforesaid,  at  Westminster^  in  the  said 
(Xiunty  of  Middlesex^  had  notice,  and  thereupon  aflterwards^ 
to  wit,  on  the  same  day  and  year  last  aforesaid,  at  Westmin^ 
ster  aforesaid,  in  the  said  county  of  Middlesex^  in  consider- 
ation that  the  said  William  at  the  special  instance  and  request 
of  the  said  George^  had  then  and  there  undertaken  and  faith- 
fully promised  the  said  George  to  perform  and  fulfil  every 
thing  contained  in  the  said  conditions  of  sale  on  his  part  and 
behalf,  as  the  vendor  of  the  said  estate^  to  be  performed  and 
fulfilled,  he  the  said  George  undertook,  and  then  and  there 
fkitbfully  promised  the  said  WiUiam  to  perform  and  fiilfil  the 
aaid  conditions  of  sale  in  all  things  tlierein  contained,  on  the 
part  and  behalf  of  the  buyer  or  buyers  of  the  said  estate  to 
be  performed  and  fulfilled,  if  he  the  said  George  should  buy 
the  same  at  the  said  sale.   And  the  said  William  further  saith, 
that  the  said  intended  sale  of  the  said  estate,  afterwards,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  at  Westminster 
iforesaid,  in  the  said  county  of  Middlesex^  was  accordingly 
i^un,  made,  and  ended  under  the  aforesaid  conditions  of 
lie;  and  the  said  George  at  the  said  sale  became  and  was 
le  highest  bidder  for  the  said  estate,  and  then  and  there 
tder  the  said  conditions  of  sale,  bought  and  purchased  the 
d  estate  with  the  appurtenances,  at  and  for  the  price  or 
ti  of  170/.  of  lawful  money  of  Great  Britain^  and  then  and 
re.  signed  a  certain  agreement  in  writing  bearing  date  on 
day  and  year  last  aforesaid,  whereby  he  agreed  to  become 
purchaser  of  the  said  premises,  subject  to  the  aforesaid 
itions  of  sale,  at  and  for  the  price  or  sum  of  170/^  where- 
id  according  to  the  said  conditions  of  sale,  and  the  said 
iaes  and  undertakings  of  the  said  George^  and  the  said 
nent  so  by  him  in  this  behalf  made  as  aforesaid,  he  the 
leorge  then  and  there  became  liable  to  pay  to  the  said 
m  the  said  sum  of  170/.  according  to   the  aforesaid 
ions  of  sale ;  and  the  said  William  further  saith,  that 

<<  although 
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1792.     **  although  he  the  said  William  hath  well  and  truly  performed 
,;  "  and  fulfilled  the  said  conditions  of  sale  in  all  thinirs  therein 

Phillips  ^  o 

against  ^*  Contained,  on  his  part  and  behalf  to  be  performed  and  ful- 
iiLDiKG,  <j  filled  according  to  his  said  promises  and  undertakings,  yet 
^*  the  said  George  not  regarding  the  aforesaid  conditions  of 
**  sale,  nor  his  said  promises,  undertakings  and  agreements  so 
[  125  ]  ^^  by  him  in  this  behalf  made  as  aforesaid,  but  contriving  and 
**  fraudulently  intending  craftily  and  subtilly  to  deceive  and 
<<  defraud  the  said  Wiliiam  in  this  respect,  did  not  pay  down 
*^  immediately  on  such  purchase  being  so  by  him  made  as  afore- 
^^  said  to  the  said  William  or  any  other  person  or  persons  for 
^<  his  use,  a  deposit  of  20/.  per  cent,  in  part  of  the  said  pur- 
<^  chase  money  or  any  deposit  whatsoever,  nor  did  he  on  or 
<<  before  the  25th  day  of  December  in  the  year  17S^lf  aforesaid, 
**  pay,  nor  hath  he  at  any  other  time  whatsoever  yet  hitherto 
*^  paid  to  the  said  William  or  to  any  other  person  or  persons  to 
<<  or  for  his  use,  the  said  sum  of  170/.  being  the  purchase 
**  money  for  the  aforesaid  premises  according  to  the  aforesaid 
'^  conditions  of  sale,  and  according  to  his  said  agreement  or 
^'  any  part  thereof,  although  so  to  do,  he  the  said  George  was 
^^  requested  by  the  said  Williamj  afterwards,  to  wit,  on  the  day 
<<  and  year  last  aforesaid,  and  often  afterwards,  to  wit,  at  Wesl-^ 
**  minster  aforesaid,  in  the  county  of  Middlesex,  and  although 
<<  the  time  limited  by  the  said  conditions  of  sale  for  the  pay- 
"  ment  of  the  said  purchase  money  hath  long  since  elapsed, 
*'  and  although  the  said  William  hath  always  been  ready  and 
**  willing,  and  hath  frequently  offered  to  make  out  a  good  title  to 
**  the  said  estate,  and  to  make  a  proper  surrender  of  the  said 
"  estate  to  the  said  George  on  payment  of  the  said  purchase 
^^  money,  but  the  said  George  to  pay  any  deposit  or  to  pay  the 
**  said  purchase  money  or  any  part  thereof  to  the  said  William, 
*^  hath  hitherto  wholly  refused  and  still  refuses  so  to  do,  and 
^*  the  said  purchase  money  still  remains  and  is  wholly  due  and 
^^  unpaid  to  the  said  William,  contrary  to  the  aforesaid  condi- 
<<  tions  of  sale,  and  the  said  promise  and  undertaking  of  the  said 
**  George,  and  his  said  agreement  so  by  him  in  this  behalf  made 
*^  as  aforesaid,  to  wit,  at  Westminster  aforesaid,  in  the  said 
**  county  of  Middlesex ;  by  means  of  which  said  several  pre- 
**  mises,  the  said  William  hath  wholly  lost  and  been  deprived 
**  of  the  benefit  of  the  said  sale  by  auction,  and  of  the  selling 
^*  of  his  said  estate^  and  the  said  Wiliiam  was  (hereby  put  to 

**  great 
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'<  great  and  unnecessary  expence  of  his  money,  and  delay  in  the      1792. 
**  «ale  of  his  said  e^te,  and  by  reason  of  the  premises  aforesaid,     ^j^^ 
*^  was  and  hath  been  and  is  otherwise  much  injured  and  damni-      agahut 
**  fied,  to  wit,  at  Westminster  aforesaid,  in  the  said  county  of 
«  Middlesex:' 

In  the  second,  third,  fourth,  and  fifth  counts,  the  respective 
estates  which  the  Plaintiff^  was  about  to  sell,  were  described  as 
being  really  difierent  from  each  other,  but  in  all  other  respects 
those  counts  were  similar  to  the  first,  reciting  the  same  condi- 
tions of  sale,  and  containing  the  same  allegations.  The  re«  [  126  3 
maining  four  were  the  common  money  counts. 

To  the  first  five  counts  there  was  a  general  demurrer,  and  to 
the  four  last  If  on  Assumpsit  was  pleaded. 

In  support  of  the  demurrer,  Marshall^  Seijt.,  argued  as  fol- 
lows, 

There  are  two  objections  to  this  declaration.  1st.  The  Plain- 
tiff has  not  shewn  a  sufiicient  performance  of  the  agreement 
on  his  part,  by  stating  an  actual  surrender  to  the  Defendant,  % 
or  a  tender  and  refusal,  which  is  equivalent  2nd.  Though  he 
states  that  he  was  ready  and  willing,  and  offered  to  make  a  good 
title  to  the  estate  and  a  prdper  surrender,  yet  he  does  not  shew, 
what  title* 

1.  By  the  third  condition  of  sale,  the  purchaser  is  to  pay 
down  20/.  per  cent,  in  part,  and  to  sign  an  agreement  to  pay  the 
remainder  on  or  before  Christmas  Day,  on  having  a  good  title : 
and  by  the   fourth,  he  is  to  have  a  proper  surrender  of  the 
estate  at  bis  own  expence,  on  payment  of  the  remainder.     These 
two  conditions  taken  together,  amount  to  this ;   the  purchaser 
is  to  pay  the  money  at  or  before  Christmas  on  having  a  good 
title,  the  seller  is  to  make  a  good  title  on  payment  of  the  money. 
No  terms  could  have  been  used  more  explicit  to  frame  concur^ 
Tent  conditions.     The  promises  are  to  be  fulfilled  at  the  same 
time^  each  being  the  condition  upon  which  the  other  is  to  be 
:performed ;   and  though  it  is  not  certain  that  either  party  is 
bound  to  do  the  first  act,  yet  if  either  would  have  a  remedy  at 
law  for  the  non-performance  of  the  other,  he  must  perform  bis 
own  part ;   for  unless  he  can  shew  a  performance  of  his  party 
or  an  offer  to  perform  and  a  refusal  by  the  other  party,  he  can- 
not  support  an  action.     Instead  of  this,  the  Plaintiff  in  the 
present  case  brings  an  action  against  the  Defendant  for  not 
*c(oiiig  the  first  act :  he  says  he  has  been  always  ready  and  will- 
ing 
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179ft«  ing,  and  frequently  ofiered  to  <<  make  out  a  good  title  to  the 
J^~  •*  estate  and  a  proper  surrender,  on  payment  of  the  purchase 
oisomtt  <<  money  /'  so  that  the  all^ation  imports  that  if  the  Defendant 
Fmouia  |^^j  previously  paid  him  the  money,  he  would  afterwards  have 
made  out  a  good  title,  thus  making  payment  a  condition  pre- 
cedent. The  general  rule  laid  down  by  Lord  HoU  has  never 
been  departed  from,  but  in  cases  which  have  been  afterwards 
over-ruled.  That  rule  is,  that  in  executory  contracts  if  the 
agreement  be  that  one  shall  do  an  act,  and  for  doing  it  the 
other  shall  pay,  &c.  the  doing  the  act  is  a  condition  precedent 
to  the  payment,  for  the  party  who  is  to  pay  shall  not  be  com- 
pelled to  part  with  his  money  till  the  thing  be  performed  for 
[  127  ]  which  he  is  to  pay.  Thorpe  v.  Thorpe^  I  Salk.  171.  1  Lutw.  245. 
12  Mod.  455.  1  lA.  Raym.  6Q2.  and  S.  P.  J  Salk.  1 1£.  CaUo- 
nett  V.  Briggs,  The  rule  indeed  is  subject  to  some  distinctions : 
as,  if  a  day  of  payment  be  appointed,  which  falls  before  the 
thing  can  be  performed,  an  action  may  be  brought  for  th< 
money  before  the  thing  be  done,  it  then  appearing  that  tbi 
party  relied  upon  his  remedy,  and  did  not  mean  to  make  th< 
performance  a  condition  precedent.  It  follows  therefore, 
though  the  conditions  be  concurrent,  yet  if  either  party  wouh 
bring  an  action  against  the  other  for  non-performance,  he  tumr  s 
his  part  of  the  contract  into  a  condition  precedent,  and  he  mus^^t 
aver  performance  or  a  tender  and  refusal ;  the  reason  of  whic' 
is,  that  when  a  man  undertakes  to  do  a  thing,  he  ought  to  she' 
his  utmost  endeavour  to  do  it,  and  if  it  be  not  done,  the  reasc^^a 
why  it  is  not  done.  Bro,  tit.  Condition,  pi.  62.  Lea  v.  Exelb^^^^ 
Cro.  Eliz.  888.  Lancashire  v.  Killingvoorthj  1  Ld.  Raym.  6^^. 
Com.  Rep.  116.  12  Mod,  529.  2  Salk.  623.  Thus  in  Large  y. 
Cheshire f  \  Ventr.  157.  the  Plaintiff  declared  on  an  agreemcKi^ 
whereby  the  Defendant  covenanted  to  pay  him  such  a  sum,  tJie 
Plaintiff  making  to  him  a  sufficient  estate  in  certain  landsy  before 
such  a  day,  and  avers  that,  although  he  was  always  readjr  to 
perform  the  agreement  on  his  part,  yet  the  Defendant  had  not 
paid  the  money.  The  Defendant  pleaded  that  he  offered  to 
pay  the  money,  if  the  Plaintiff  would  make  him  a  good  estate 
in  the  premises.  The  Plaintiff  replied,  that  he  sealed  a  deeff 
of  feoffment,  and  came  on  the  premises  before  sun-set  on  tl: 
day,  to  deliver  seisin,  but  neither  the  Defendant  nor  any  p^ 
son  for  him,  came  to  receive  it.  On  demurrer  to  this  rcjp 
cation,  the  Court  held,  that  the  words  "  making  him  a  ^ffic:£ 

«  estat. 
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« tsULte'\  were  a  condition  precedent,  and  therefore  the  Plaintiff     1792. 

should  have  averred  performance  particularly^  and  not  in  such     ~ 

general  words.  Thus  also  in  Ruszdi  v.  Ward^  Sir  W.  Jones,  218.  ag^ 
dtcd  by  Lord  HoU  in  Thorpe  v.  Thorpe,  1  Ld.  Raym.  665.  the  ^»''«*"'*»- 
executor  of  A.  declared  against  B.  that  in  consideration,  A.,  in 
bis  life-time^  had  promised  to  assure  certain  lands  to  B.  before 
Michaelmas  next,  B.  promised  to  pay  him  so  much  for  the  land ; 
that  is,  the  assurance  was  to  be  made  before  Michaelmas,  and 
the  money  was  to  be  paid  for  the  lands  it  was  adjudged,  that 
the  action  would  not  lie  for  the  money  without  making  an  as- 
surance of  the  land. 

Even  where  the  promises  are  mutual  and  independent,  yet  if 
one  be  the  consideration  of  the  other,  each  is  a  condition  pre- 
oedoit  to  the  other,  and  performance  must  be  averred,  unless  a 
certain  day  be  appointed  for  the  performance.  Thus,  if  A.  [  128  3 
agree  to  pay  lOOl.  to  B.  in  six  months,  B.  transferring  so  much 
stock  to  A.,  and  j8.  gives  a  note  to  transfer  the  stock  to  A.,  he 
paying  the  100/.;  if  j8.  sues  for  the  100/.  he  must  aver  that  he 
transferred,  or  a  tender  and  refusal ;  and  if  A.  sues  for  not 
transferring,  he  must  aver  and  prove  payment,  or  a  tender  and 
refosal  of  the  100/.  Wyoill  v.  Stapleton,  8  Mod.  68.  381.  And 
the  manner  of  the  performance  must  be  shewn.  Thus,  in  Aus» 
tin  V.  Jervoise,  Hob.  69.  77.  the  PlaintiiF  declared,  that  he  had 
bought  a  horse  of  the  Defendant  for  225.  paid  down,  and  11/. 
more  to  be  paid  at  the  death  or  marriage  of  the  Plaintiff,  for 
which  he  should  become  bound  with  sufficient  surety  by  writing 
obligatory,  and  that  the  Defendant,  in  consideration  thereof, 
promised  to  deliver  the  horse  when  he  should  be  required,  and 
averred  that  afterwards  he  offered  to  become  bound  to  him,  but 
the  Defendant  had  not  delivered  the  horse.  On  non  assumpsit, 
and  verdict  for  the  Plaintiff,  the  judgment  was  arrested,  because 
the  Plaintiff  had  not  stated  that  he  had  tendered  the  obligation 
sealed,  nor  what  security  he  had  offered.  This  doctrine^  viz. 
that  either  a  performance  or  a  tender  and  refusal,  which  is 
equivalent  to  it,  must  be  shewn,  is  fully  recognized  by  recent 
authorities,  Jones  v.  Barkley,  DougL  684.  8vo.  edit.  Kingston  v. 
Preston,  there  cited,  and  Goodisson  v.  Nunn,  4  Term  Rep.  B.  R. 
76l. 

2.  But  supposing  the  Plain  tiff  had  stated  explicitly  and  form- 
ally, that  he  had  offered  to  make  a  good  title  to  the  Defendant, 
and  that  ihe  Defendant  had  refused  to  accept  it;  yet  the  declar- 
ation 
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1792.     dtion  would  still  be  bad,  because  it  does  not  shew  what  title*  If 
"  the  Plaintiff  had  no  title,  he  could  not  recover  damages  against 

agpintt      the  Defendant  for  not  paying  for  an  estate  to  which  the  seller 
FiELMMo.    cQuij  jjQj  make  a  title,  though  the  Defendant  would  have  bad  a 
remedy  against  him  for  his  breach  of  contract.  The  title  there- 
fore is  an  essential  part  of  the  case.     But  whether  a  title  be 
good  or  not,  is  a  question  for  the  Court  to  decide,  and  therefore 
it  ought  to  appear  with  sufficient  certainty,  on  the  face  of  the  re- 
cord.    If  it  be  so  stated,  the  Defendant  will  be  able  to  take  is- 
sue on  any  fact  alleged  if  untrue,  or  demur  if  the  title  set  forth 
be  defective.     But  the  merely  alleging  that  he  was  ready  and 
willing  to  m^ke  a  good  title,  is  not  an  averment  of  his  title, 
upon  which  an  issue  can  be  taken  either  of  law  or  fact.     If  it 
be  slated  that  a  person  is  patron  of  an  advowson  or  heir,  it 
must  be  shewn  ham  he  is  patron  or  heir,  for  no  issue  can  be 
taken  on  patron  or  heir.    1  Ld.  Raym.  202.     Still  less  can  an 
[  129  ]    issue  be  taken  on  the  word  title,  being  much  more  vague  am 
less  appropriated  in  its  signification.     In  an  action  upon  a 
venant  to  enjoy  without  eviction,  the  breach  must  shew  tr^oK^^ 
title  the  person  had*  who  recovered.    Cro.Jac.5\5.   Kirby 
Hansaker,  S.  P.  Broking  v.  Cham.  Cro,  Jac.  425.     So  in  covi 
nant  for  quiet  enjoyment,  the  breach  assigned  was,  that  A. 
habens  legale  jus  et  titulum  entered  upon  the  PlaintiflF;  after  vei 
diet  for  the  Plaintiff,  this  was  holden  to  be  no  breach  withoi 
shewing  what  title  A.  B.  had.     Wootton  v.  Hele,  1  Sid,  466. 
Saund.  iTJ.     Thus  also  where  the  Plaintifi*  declared,  that 
consideration  he  would  acquit  one  T.  O.  of  a  debt,  and  pen 
him  to  carry  his  goods  off  the  premises,  the  Defendant  promif 
to  pay  the  Plaintiff  10/.  at  a  certain  day:  and  averred  that 
acquitted  and  discharged  the  said  T.  O.,  and  suffered  him 
carry  away  his  goods;  but  the  Defendant  had  not  paid 
10/.;  after  verdict  for  the  Plaintiff  the  judgment  was  arresK:^, 
because  the  Plaintiff  did  not  shew  how  he  acquitted  T.  0.y    for 
it  could  not  be  without  deed,  which  ought  to  have  been  p&rti- 
cularly  shewn.  Cro,  Jac.  503.  Leneret  v.  Rivet.     So  in  debt  on 
an  obligation,  the  Defendant  pleaded,  that  it  is  indorsed,  /^^ 
if  the  Defendant  should  come  to  Bristol  such  a  day,  and  shew  the 
Plaintiff  a  sufficient  discharge  of  an  annuity,  that  then,  S^c.  and 
averred  that  he  came  \o  Bristol  on  the  day,  and  tendered  to  shew 
a  sufficient  discharge  of  the  annuity,  and  that  thePlaintififrg/i^^^ 
to  see  it.    The  Plaintiff  demurred,  and  after  great  argument   "^^ 
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uras  beld  to  be  no  plea  by  all  the  justices,  because  the  Defend-      1792. 
ant  did  not  shew  "what  discharge  he  tendered.  Bro.  tit.  Condition,     p^^^^m 

jpl.   183.  agamU 

So  too  the  Plaintiff  declared,  that  in  consideration  that  he 
^would  relinquish  a  rent  charge  which  he  had  out  of  the  De- 
fendant's land,  the  Defendant  promised  to  pay  him  SO/,  and 
ATerred  that  he  did  relinquish  it.   After  verdict  for  the  Plaintiff, 
this  was  held  insufficient,  without  shewing  htm  he  relinquished 
it :  for  it  might  be  by  parol,  which  is  no  discharge.  Cro.  Elix. 
^2.  Gregory  v.  NevilL  Thus  likewise  in  assumpsit  on  an  agree- 
ment, by  which  the  Defendant  was  to  take  of  the  Plaintiff  cer- 
tain premises  with  the  fixtures,  &c.  or  else  to  forfeit  a  deposit  of 
51.  5s.  with  a  penalty  of  5l.  to  be  paid  by  the  party  who  should 
fail ;  the  Plaintiff  averred  that  he  was  ready  and  willing  to  de- 
liver the  premises,  &c.  to  the  Defendant,  at  such  an  appraise^ 
ment  in  pursuance  of  the  agreement,  but  the  Defendant  did  not 
accept  the  said  premises,  &c.   On  demurrer,  the  Court  (without 
hearing  the  Defendant's  counsel)  held,  that  as  the  Plaintiff  was 
to  deliver  possession^  he  ought  to  do  so;  and  to  do  that,  he  should    [  ISO  ] 
have  shewn  that  he  had  an  interest  in  the  premises.  Luxton  v. 
Sobintonj  Dougl.  620.    And  nearly  the  same  objections  as  are 
now  taken  to  this  declaration,  were  made  in  the  case  of  th^ 
Duke  of  St.  Albatis  v.  Shore^  {ante^  vol.  L  273.)  and  though  the 
Court  in  that  case  gave  judgment  on  the  plea,  yet  a  strong  opi- 
nion was  intimated  that  those  objections  would,  of  themselves, 
have  been  fatal. 

Cockellj  Serjt,  contra.     It  appears  on  the  face  of  the  declar- 
ation that  there  is  a  sufficient  inducement  to  the  promise  of  the 
Defendant  for  the  breach  of  which  he  is  liable.   It  is  stated  that 
the  Plaintiff  was  about  to  sell  by  auction  *^  an  estate  of  him  the 
said  Plaintiff",  and  afterwards,  that  <^  although  he  hath  fre- 
quently offered  to  make  a  good  title",  yet  the  Defendant  re- 
fused to  perform  his  part ;  and  it  is  objected,  that  these  allega- 
tions are  insufficient.     Now  supposing  the  objection  to  be  well 
founded,  it  being  a  matter  of  form,  ought  to  have  been  pointed 
out  by  a  special  demurrer,  but  cannot  be  taken  advantage  of  on 
a  general  demurrer.     But  in  truth  the  allegations  are  sufficient 
to  enable  the  Plaintiff  to  maintain  his  action.     It  is  not  ne- 
cessary to  set  out  the  title  particularly,  unless  the  Defendant 
aakes  it  so  by  pleading:   it  is  sufficient  prima  facie^  to  state 
<he  contract,  and  if  the  Defendant  object  to  the  want  of  title^ 


181  CASES  IN  MICHAELMAS  TERM 

1792.     it  lies  upon  him  to  impeach  it.     Here  the  Defendant  was  to  do 
P^^jjj^    the  first  act,  to  pay  for,  and  consequently  prepare  the  surren- 

agabtti  der,  a  more  distinct  averment  therefore  was  not  necessary,  on 
^'  the  part  of  the  Plaintiff;  but  paratus  fait  et  obttdit  is  sufficient. 
Davis  V.  Ridgettay,  1  RolL  Abr.  tit.  Condition,  465.  pL  SI.  And 
that  ^* licet"  makes  an  express  averment,  appears  from  Com.  Dig, 
iit.  Pleader.  (C  770  ^^^  the  authorities  there  cited.  But  if  it 
be  not  certain,  which  party  is  to  do  the  first  act,  but  both  are 
to  do  something  at  the  same  time,  and  one  refuse  to  do  his  part^ 
in  that  case,  he  who  was  ready  and  offered  to  perform  his  part, 
may  maintain  an  action  against  the  other,  according  to  the 
mode  of  reasoning  adopted  in  Jones  v.  Barkley^  and  Kingston  x. 
Preston. 

Marshall  in  reply.  These  cannot  be  considered  as  independ- 
ent conditions,  where  each  party  relies  on  his  remedy  for  the 
performance  of  the  other;  for  if  they  were,  then  the  Plaintiff 
might  bring  an  action  for  the  money  without  conveying,  and 
the  Defendant  might  sue  for  a  conveyance  without  paying.   Ai 
to  the  argument,  that  paratus  Juit  et  obtulit  is  sufficient,  the  tru 
distinction  is,  that  if  the  consideration  is  to  be  performed 
fore  the  action  is  brought,  performance  must  be  expressly  an 
C  131  ]    fiilly  averred,  and  the  general  allegation  **  paratus  Jiiit  et 

tulit**  is  not  sufficient.  Cro,  Jac.  583.    But  if  nothing  is  to  b^ 
done  on  the  part  of  the  Plaintiff,  till  the  Defendant  has  done         a 

prior  act,  there  it  is  sufficient ;  as  if  the  Plaintiff  being  a  bailii f; 

ligree  for  10/.  to  arrest  /.  S.  at  the  suit  of  the  Defendant,  it  ^s 
sufficient  to  aver  that  he  was  ready  and  willing,  and  offered,  b^ut 
the  Defendant  did  not  deliver  him  the  writ,  which  was  the 
of  Davis  V.  Ridgeway^  1  Roll,  Abr,  tit.  Condition.  465.  cited  f^ 
the  Plaintiff.  So  also  if  a  request  be  part  of  an  agreement,  a 
the  debt  or  duty  is  to  commence  on  the  request,  it  must  be  sf> 
dally  alleged  with  time  and  place;  as  if  in  consideration  this^t 
the  Plaintiff  would  assure  certain  lands  to  /.  &,  the  Defendor:^  t 
promised  that  if  /.  S.  did  not  pay  so  much  on  request^  he  woiil^  ^ 
pay  it ;  it  is  not  enough  to  say,  that  /.  S.  licet  scepius  requisil^^^ 
did  not  pay,  for  the  request  to  /.  S.  is  material,  to  make  the  ]I> 
fendant  chargeable,  and  must  be  specially  alleged.  Cro.  Eliz.  S 
But  where  the  debt  or  duty  exists  before  any  request,  there  t^^^c 
general  request  "  licet  sapius  requisitus"  is  sufficient ;  and  ev^^n 
that  is  not  necessary,  because  the  bringing  the  action  is  itself        ^ 

request. 

.rd 
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Lord  Loughborough,  after  censuring  in  very  strong  terms      1792. 

the  length  of  the  declaration  (a),  held,  that  it  was  clearly  bad,     r 

on  both  the  grounds  insisted  on  in  the  argument ;  First,  Be-  against 
cause  the  Plaintiff  had  not  distinctly  averred  a  sufficient  per-  ^"^"'**'' 
formance  of  his  part  of  the  agreement,  by  stating  an  actual 
surrender  to  the  Defendant  or  a  tender  and  refusal ;  and  Se- 
condly, Because  he  had  not  shewn  what  title  he  had  to  the 
estate;  for  whatever  his  interest  was,  it  ought  to  have  been 
specially  set  forth. 

Gouu^  Jf  was  of  the  same  opinion.  He  remembered  the 
case  of  an  indictment  for  forgery,  in  which  there  were  three 
counts  for  the  forgery,  and  three  for  the  utterance ;  in  the  first 
count  the  prisoner  was  particularly  described,  and  the  grand 
jury  having  rejected  the  three  first  counts,  an  objection  was 
raised,  that  the  remaining  counts  described  him  **ihe  said 
jL  B.**  by  reference  to  the  first :  but  all  the  judges  held,  that 
the  description  was  good,  and  that  the  latter  counts  might 
refer  to  the  former.  So  in  the  present  case,  the  declaration, 
which  was  swelled  to  a  very  improper  and  unnecessary  length,  [  182  ] 
might  have  referred  generally  to  the  conditions  of  sale  set  forth 
in  the  first  count,  without  repeating  them  over  again  in  the 
subsequent  counts. 

HsATHy  J.,  was  of  the  same  opinion. 

Judgment  for  the  Defendant. 

(«)  Bat  the  bet  was  stated  in  court     the  purchase  of  which  the  Defendant 
to  be,  that  there  were  five  different      signed  five  separate  agreements, 
citttesy  sold  in  five  separate  lots,  for 
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VOLi  n.  L  In 


In  the  beginning  of  Hilary  Term  1793,  Lord  Loughborough, 
Lord  Chibf  Justice  of  this  Court,  was  appointed  Lord 
High  Chancellor  of  Great  Britain. 

On  Monday  Feb.  4.  The  Chancellor  came  into  court  to  take 
the  oaths  on  his  new  appointment,  and  sat  for  a  short  time 
as  Chief  Justice*  Before  he  retired,  his  Lordship  took  leave 
of  the  Bench  and  the  Bar  in  a  very  elegant  address,  ex- 
pressive of  his  gratitude  for  the  uniform  attention  and  respect 
which  he  had  received,  during  the  time  he  had  presided  in 
this  court. 

To  which  Mr.  Serjt.  Adair^  as  senior  Serjeant,  answered  in 
the  name  of  his  Brethren. 

At  the  end  of  the  Term,  Sir  Jambs  Eyre,  Knt,  Lord  Chief 
Baron  of  the  Exchequer,  was  appointed  Lord  Chief 
Justice  of  this  Court. 

During  the  Term,  no  material  Cases  were  decided. 


CASES 


ARGUED  AND  DETERMINED  1793. 

IN  THB 


Court  of  COMMON  PLEAS, 


IN 


Easter  Term, 

In  the  Thirty-third  Year  of  the  Reign  of  George  III. 


Tatem  against  Chaplin.  Friday, 

pHIS  was  an  action  of  covenant,  brought  by  the  lessor  of  A  covenant 
a  farm  against  the  assignee  of  the  lessee,  for  the  breach  of  that  the  let- 
le  following  covenant.  "  And  the  said  Samuel  Norfolk^  (the  ■**»  ^^  ^^ 
lessee,)  for  himself,  his  executors  and  administrators^  did  cove-  adminiftim. 
nant,  promise  and  agree,  to  and  with  the  said  George  Tatem  *°"'jjj^ 
(the  lessor),  his  heirs  and  assigns,  that  he  the  said  Samuel  reside  t^on 
Norfolk^  his  executors  and  administrators,  should  and  would  ^^^^uta^ 
constantly  during  that  demise,  with  his  and  their  family  and  ^""^  ^® 

servants  reside,  inhabit  and  dwell  in  and  upon  the  said  de-  Unding  on 
mised  messuage  or  tenement,  farm  and  lands,  and  in  default  of  Ui^^im^ 
thereof,  would  pay  or  cause  to  be  paid  to  the  said  George  though  he 

Tatemj  his  heirs  or  assigns,  the  sum  of  five  pounds  of  lawful  namel 

money  of  Great  Britain,  as  a  penalty  for  every  month  he 
'  or  they  did  not  or  should  not  reside,  inhabit  or  dwell  in 

and  upon  the  said   demised  premises,    over  and  above  the 

yearly  rent  then  and  there  reserved,  &c. 

The  breach  assigned  was  **  that  the  said  Richard  Chaplin 

(the  assignee)  after  the  said  assignment  of  the  said  demised 
premises  to  the  said  Richard,  and  during  his  possession 
^^ereof,  to  wit,  from  the  9th  day  of  May  in  the  year  of  our 
Lord  1790,  to  the  day  of  filing  the  original  writ  of  the 
^id  George,  hath  not,  nor  did  during  such  time  as  aforesaid, 

L  £  «  with 
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1 793.     *'  with  himself,    his  family  and  servants,  reside,  inhabit   and 

"Z "  dwell,  nor  does  he  now  reside,  inhabit,  and  dwell,  in  and 

againM      "  upoH  the  Said  demised  messuage  or  tenement^  farm  or  landsj 
CBAruv.    <<  jjy^  ^^   ^^  contrary  hath  totally  absented  himself  with  his 
<<  family  and    servants  from    the    same,    for  a  long  space   of 
<<  time,  to  wit,  for  the  space  of  two  years  and  three  months, 
<<  yet  the  said  Richard  Chaplin  hath  not  paid  or  caused  to  be 
<<  ppid  to  the  said  George  Tatem  the  sum  of  51,  of  lawful  money 
<<  of  Great  Britainf  as  a  penalty  for  each  and  every  month  he 
<<  the  said   Richard  Chaplin  with  his  family  and  servants  as 
<^  aforesaid,   have  not  resided,  inhabited,  and  dwelt,  in  and 
<<  upon  the  said  demised  premises,  over  and  above  the  yearly 
<*  rent  so  then  and  there  reserved,   or  any  part  thereof,  butL 
<<  bath  therein  wholly  failed  and  made  default,  contrary  to  th^ 
<<  form  and  effect  of  the  aforesaid  covenant  of  the  said  Samuel 
<<  Norfolk f  so  made  with  the  said  George  Tatem^  in  that  behalf 
**  as  aforesaid,  &c"     To  this  there  was  a  general  demurrer. 

There  were  also  issues  joined  on  the  breaches  of  other  cove- 
nants. 

Runningtonf  Serjt.,  argued  in  support  of  the  demurrer,  and 
the  only  material  point  of  his  argument  was,  that  the  covenaot 
in  quesUon  did  not  run  with  the  land,  and  therefore  did  not 
bind  the  assignee,  who  was  not  named  in  it,  within  the  principle 
of  the  third  resolution  in  Speticer's  Case,  5  Co.  16  a.  He  also 
cited  Mayo  v.  Buckhursty  Cro.  Jac.  4S8.  Bremter  v.  Kitdun^ 
1  Lord  Raym.  «J7.  Churchwwdens  of  St.  Saviour's  v.  Smithy 
3  Burr.  1271. 

On  the  other  side  Botidj  Serjt.,  contended  that  the  covenant 
ran  with  the  land,  and  was  binding  on  the  assignee,  thoagb 
not  named :  that  the  third  resolution  in  Spencer's  Case  relater 
only  to  personal  covenants,  and  therefore  did  not  affect'  H 
present  case,  but  that  the  first  resolution  was,    <^  when  t' 
"  covenant  extends  to  a  thing  in  esse,  parcel  of  the  demi 
"  the  thing  to  be  done  by  force  of  the  covenant  is  quodam  m 
<<  annexed  and  appurtenant  to  the  thing  demised,  and  shal 
<<  with  the  land,  and  shall  bind  the  assignee,  although  I 
«  not  bound  by  express  words."     And  the  sixth  resoir 
"  If  lessee  for  years  covenants  to  repair  the  houses  durir 
"  term,  it  shall  bind  all  others  as  a  thing  which  is  appurt< 
"  and  goeth  with  the  land,  in  whose  hands  soever  thi 
<<  shall  come,  as  well  those  who  come  to  it  by  act  of  law 
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ict  of  the  party»  for  all  is  one  having  regard  to  the  lessor. 
if  the  law  should  not  be  such,  great  prejudice  might  ac- 
to  him ;  and  reason  requires,  that  they  who  shall  take 
lenefit  of  such  covenant  when  the  lessor  makes  it  with 
essee,  should  on  the  other  side  be  bound  by  the  like 
lant  when  the  lessee  makes  it  with  the  lessor."  So  also 
Dean  4*  Chapter  of  Windsor's  Case,  5  Co.  24  a.  it  is  laid 
that  **  such  covenant  which  extends  to  the  support  of 
iiing  demised,  is  quodam  modo  appurtenant  to  it,  and 
with  it." 

in  the  present  instance  the  covenant  clearly  extended 
rapport  of  the  thing  demised. 

Court  said,  though  the  deed  was  very  ill  drawn,  they 
terly  of  opinion,  that  the  covenant  in  question  was 
r  modo  annexed  and  appurtenant  to  the  thing  demised, 
Jig  to  the  first  and  sixth  resolutions  in  Spencer's  case, 
were  directly  in  point,  and  therefore  that  the  assignee 
und,  though  he  was  not  named. 

Judgment  for  the  Plaintiff. 


1798. 

Tatba 
agamU 

CHArUN. 


c  and  Others,  Assignees  of  Whitesett^  a  Bank- 
rupt, against  Jenkins. 

UTESETTj  in  contemplation  of  insolvency,  and  with  a 
'lew  to  defeat  the  claims  of  his  creditors,  sold  a  large 
y  of  goods  to  the  Defendant  Jenkins.  Soon  after  the 
I  committed  an  act  of  bankruptcy,  and  his  assignees 
tt  this  action  of  trover  to  recover  the  value  of  the  goods. 
iiipg  failed  to  prove  at  the  trial  a  demand  and  refusal 
iTer,  the  Lord  Chief  Justice  was  of  opinion  that  they 
not  recover,  there  being  no  evidence  of  a  conversion. 
ivas  agreed  that  the  opinion  of  the  Court  should  be  taken, 
nde  was  accordingly  obtained  to  shew  cause  why  a  non- 
oald  not  be  entered;   against  which  Lawrence^  Serjt, 


Fridmfi 
May  lOUb 


A  trader  on 
the  eve  of 
bankruptcy 
makes  a  col- 
lusive sale  of 
goods  to  A, 
The  assign- 
ees cannot 
maintain 
trover  for 
them,  with- 
out proving 
a  demand 
and  re- 
fusal (a). 


•at  a  sale  of  a  ship  (after- 
Mt  at  sea^  made  by  the  De- 
wfao  claimed  under  a  defec- 
fCjance  from  a  trader  before 
kmptcy,  is  a  sufficient  con- 
W  eipiable  the  assignees  to 
s  trover  without  a  demand 
UttL  Bioxtttn  V.  Hnbbard,  5 


East,  407.  And  a  bankrupt  may  bring 
trover  against  bis  assignees,  in  order 
to  try  the  validity  of  the  commission 
without  any  previous  demand  and 
refusal.  Summersett  v.  Jarvit,  5  Brod. 
&  Bing.  2.  See  also  2  Saund.  47.  g. 
(notes).] 

tiovr 
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against 
Jenkins. 
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now  shewed  cause.  He  contended  that  a  demand  and  refusal 
was  necessary  to  support  an  action  of  trover,  only  in  cases 
where  the  possession  was  originally  lawful;  here  it  was  a 
wrongful  possession,  inasmuch  as  the  bankrupt  had  no  right  to 
make  a  fraudulent  sale  of  his  effects  in  order  to  cheat  his 
creditors.  And  he  cited  1  Sid.  264.  1  Leon,  223.  4-  Burr.  2477. 
Hob.  187. 

But  the  Court  held,  that  a  demand  and  refusal  were  neces- 
sary to  maintain  the  action.  When  the  sale  was  made,  the 
parties  were  competent  to  contract;  there  was  no  unlawful 
taking  of  the  goods,  though  the  transaction  was  liable  to  be  im- 
peached by  the  assignees.  They  might  either  affirm  or  disaffirm 
the  contract,  and  if  they  thought  proper  to  disaffirm  it,  they 
ought  to  have  demanded  the  goods,  a  refusal  to  deliver  which 
would  have  been  evidence  of  a  conversion. 

Hule  absolute  for  entering  a  nonsuit* 


j^^^y^    BucKLAND,  Executor  of  Elizabeth  Barton,  against 

Barton. 

nnHIS  was  an  action  of  debt,  on  a  bond  conditioned  for  the 
payment  of  an  annuity  of  40/.  a  year  to  the  testatrix  during 
her  life,  ^^  and  also  in  case  she  the  said  Elizabeth  Barton  shall 
"  happen  to  depart  this  life  at  any  time  during  or  before  the 
"  expiration  of  five  years  from  the  day  of  the  date  of  the  above 
<<  written  obligation,  then,  and  in  that  case,  if  he  the  said 
^<  James  Barton^  (the  Defendant,)  his  heirs,  executors  and  ad- 
"  ministrators,  or  any  or  either  of  them,  do  and  shall  well  and 
<<  truly  pay,  or  cause  to  be  paid,  to  such  person  or  persons  as 
<<  she  the  said  Elizabeth  Barton  shall  in  and  by  her  last  will 
"  and  testament  in  writing,  or  in  and  by  any  writing  purport- 
^^  ing  to  be  her  last  will  and  testament,  to  be  by  her  signed 
<<  and  sealed  in  the  presence  of  two  or  more  credible  witnesses, 
"  nominate,  direct  or  appoint  to  have  or  receive  the  full  and 
"  just  sum  of  one  hundred  pounds  of  lawful  money  of  Great 
"  Britain f  without  any  deduction,  defalcation  or  abatement 
<*  whatsoever  out  of  the  same,  for  or  on  account  or  pretence 


May  ISth. 


A  bond  con- 
ditioned for 
the  payment 
of  a  sum  of 
money  to 
such  person 
as  A,  B. 
shall  by  will 
appoint,  is 
not  foifdted 
by  non-pay- 
ment to  the 
residuary 
I^tee  of 
A,  B.  no 
speci6c  ap- 
pointment 
.having  been 
niad^. 

A  power  of 
jippointment 
t^  will  is 
not  executed 
by  a  mere 
Revise  of  tbe 
xesidue  (a). 


(a)  [Vide  Roe,  d.  Reade,  v.  Reade, 
sT.  R.  118,  and  Doe,  d.  Nowell,  v. 
RoaAe,  2  Bingh.  497,  in  which  most 


of  the  modern  cases  on  the  subject 
of  the  execution  of  powen  are  dted.] 

<«of 
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*'of  any  matter,  cause,  or  any  thing  whatsoever,  within  die      1793. 
"  time  or  space  of  six  months  next  after  the  time  of  the  decease    Bucklano 
**  of  her  the  said  Elizabeth^  then  die  above  written  obligation      ogaimt 
"  shall  be  void,  &c."  "'' 

The  Defendant,  after  oyer  of  the  bond  and  the  above  condi- 
tion, pleaded  that  <^  the  said  Elizabeth  Barton  did  not  in  and 
^  by  her  last  will  and  testament,  &c.  nominate,  direct  or  ap« 
*^  point  any  person  or  persons  to  have  or  receive  the  said  sum 
"  of  loot  &c.*' 

The  Plaintiff  replied,  that  <«  the  said  Elizabeth  Barton  did 
**  duly  make  her  last  will  and  testament,  &c.  and  did  thereby 
^*  nominate,  direct  and  appoint  the  said  Plaintiff  to  have  and 
**  receive  the  said  sum  of  100/.  &c.  &c.''  Upon  which  fact  an 
issue  was  taken  in  the  rejoinder.  The  will  of  Elizabeth  Barton 
referred  to  a  former  bond  given  by  the  Defendant  for  the  secur- 
ing her  an  annuity  of  301.  a  year,  and  which  was  afterwards 
cancelled,  but  took  no  notice  of  the  bond  in  question,  or  of  any 
power  of  appointment ;  but  in  support  of  the  affirmative  of  the  [  137  ] 
issue,  the  Plaintiff  relied  on  the  following  residuary  clause, 
*^  And  as  to  all  the  rest,  residue  and  remainder  of  my  ready 
«  money,  personal  estate,  and  effects  whatsoever  and  whereso- 
^  ever,  not  hereinbefore  given  and  disposed  of,  (except  the 
^*  sum  of  10/.  which  I  gave  and  bequeath  to  A.  B.  to  be  paid 
<*  to  him  by  my  executor  immediately  after  my  decease)  I  give 
^  and  bequeath  the  same  to  the  said  Marmaduke  Buckland  (the 
*<  Flaindff)  for  his  own  use,  &c.^  and  obtained  a  verdict.  But 
a  rule  was  granted  to  shew  cause  why  the  verdict  should  not  be 
set  aude,  and  a  nonsuit  entered,  against  which 

Bondj  Serjt.,  shewed  cause,  contending  that  the  property  of 
the  100/.  was  vested  in  the  testatrix  Elizabeth  Barton;  and 
that  though  no  specific  appointment  was  made  of  it,  yet  it 
passed  to  her  devisee  under  the  residuary  clause  in  her  will. 
That  though  the  case  of  Pease  and  another  v.  Mead,  Hob,  7* 
and  Moore^  855.  might  be  cited  on  the  other  side,  that  was  over- 
ruled by  subsequent  decisions,  2  Atk.  172.  Bainton  v.  Wardj 
2  Vem.  319.  Thompson  v.  Tcnxmei  465.  Lassels  v.  Ld.  Com" 
nDolliSj  181.  Robinson  v.  Dusgale^  in  which  last  case  there  were 
no  equitable  considerations  in  favour  of  creditors,  but  ^*  /.  S. 
^^  having  devised  his  lands  to  A.  for  life,  remainder  to  B.  in 
*^  fee,  he  paying  four  hundred  pounds,  whereof  two  hundred 

"to 
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1793.     ^^  to  be  at  the  disposal  of  his  wife,  in  and  by  ber  last  will  and 
g  «  testament,  to  whom  she  should  think  fit  to  give  the  same,'' 

againtt      and  the  wife  dyini;  intestate,  it  was  decreed  that  her  admini- 
DAR10K.     g^,,g^Qj,  ^as  intitled  to  the  200/.  the  property  being  vested  in 
her.     If  therefore  in  that  case  the  money  went  to  the  repre- 
sentative of  the  wife,  so  ought  it  to  go  in  the  present  instance^ 
where  there  is  a  specific  devise  of  the  residue  of  her  effects. 

Le  BlanCf  Seijt,  in  support  of  the  rule.     The  question  on 
these  pleadings,  on  which  the  issue  is  taken,  is,  whether  the 
Vlaintiff  Buckland  were  appointee  of  the  testatrix?  Now  as  an- 
other bond  is  referred  to  in  the  will,  and  that  in  dispute  not 
mentioned,  it  is  to  be  presumed  that  she  did  not  mean  to  make 
any  appointment  uiider  that  bond.     With  respect  to  the  au- 
thorities cited  on  the  other  side,  the  cases  of  Bainton  v.  Ward^ 
Thompson  v.  Tawne,  and  Lassels  v.  Ld.  Comwallis^  proceeded  on 
the  ground  of  a  court  of  equity  interfering  for  the  payment  oE 
creditors,  in  preference  to  other  persons;  and  in  Sobinson  v. 
DusgaUf   the  grounds  of  the  decision   are  not  fully  stated;^ 
But  the  case  of  Pease  v.  Meade,  is  good  law,  where,  as  it  is 
reported   Gddb,   192.,    Cook  made  this  distinction,  '^  if  I  b^ 
t  i38  ]    <<  bounden  to  pay  10/.  to  the  assignee  of  the  obligee,  and  hi.^ 
<*  assignee  makes  an  executor,  and  dieth,  the  executor  shaS 
<*  not  have  the  10/.     But  if  I  be  bounden  to  pay  10/.  to  tl&^ 
^^  obligee  or  his  assignees,  there  the  executor  shall  have  it,  b«^ 
**  cause  it  was  a  duty  in  the  obligee  himself."    And  other  caset 
are  expressly  in  favour  of  the  Defendant,  and  shew  that  a  mere 
devise  of  the  residue  is  not  an  execution  of  a  power  of  appoint- 
ment.    Motion  V.  Hutchinson,  I  Atk.  558.   Ex  parte  CasaxU, 
559.  Andrews  v.  Emmott,  2  Brawn.  Rep.  Chanc.  297. 

Etre,  Lord  Chief  Justice.  I  cannot  consider  the  100/.  in 
this  case  as  any  part  of  the  wife's  estate,  and  unless  that  poiot 
can  be  established,  it  clearly  cannot  pass  under  the  devise  of 
the  residue.  As  to  the  cases  which  have  been  cited  from 
2  Vem.  319.  &nd  465,  in  thosre  cases  the  money  subject  to  the 
power  was  the  party's  own  money ;  in  one  secured  by  bond,  in 
the  other  by  a  charge  on  the  estate,  and  if  not  disposed  of,  it 
resulted  back ;  and  the  Court  held,  that  though  there  was  no 
appointment  executed,  yet  being  the  party's  own  money,  it  was 
assets  for  the  benefit  of  creditors ;  so  that  in  those  cases  tk 
money  was  only  left  where  it  was  before*     With  respect  to  the 

case 
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XBse  in  2  Vem.  181,  it  is  difficult  to  say  that  the  money  was     1793; 

vested  in  the  wife,  though  the  Court  are  stated  to  have  holden     

that  doctrine;  for  if  it  were  vested  in  her,  she  might  have  called  agamst 
for  it  in  her  lifetime  (a).  But  a  reason  may  be  given  why  the  ^^~*« 
Court  in  that  case  might  hold  that  it  was  vested  in  her,  which 
is  this,  the  payment  of  400/.  was  a  condition  precedent  to  the 
vesting  of  the  land  in  the  party  who  was  to  pay  it;  it  was  there- 
fore a  liberal  construction,  and  for  the  benefit  of  the  party,  be- 
cause^ being  a  condition  precedent,  the  estate  might  be  consi- 
dered as  not  vested  in  him  without  it.  But  the  case  of  Pease 
V.  Meade  is  directly  in  point,  artd  the  reason  given  by  Cook  in 
the  report  in  GodLoltj  is  the  true  one,  that  if  a  man  be  bound 
to  pay  a  sum  of  money  to  the  obligee  or  his  assigns,  there  the 
executors  shall  have  it,  because  it  was  a  duty  in  the  obligee  him- 
self* So  if  in  the  present  case  it  could  be  shewn  that  there 
was  a  doty  in  the  wife  herself,  that  instance  would  be  applica- 
ble; but  she  was  not  to  take,  there  was  no  duty  in  her,  and 
therefore  the  money  could  not  pass  to  her  assignee  in  law,  it 
being  in  that  character  only  that  her  executor  could  claim  it. 
For  it  is  sufficiently  clear  from  the  latter  cases  cited  by  my 
Brother  Le  Blancj  that  a  mere  devise  of  the  residue  does  not 
amount  to  an  execution  of  a  power  of  appointment.  As  to  the 
cases,  where  money  so  circumstanced  has  been  made  assets  in 
favour  of  creditors,  those  cases  have  been  decided  on  principles 
peculiar  to  a  court  of  equity ;  but  decisions  in  a  court  of  equity  [  139  ] 
afford  no  authority  for  a  court  of  law,  unless  they  proceed 
on  l^al  grounds.  It  is  a  matter  for  a  court  of  equity  to  supply 
the  defective  execution  of  a  power,  but  all  we  can  do  is,  to  see 
whether  the  money  passed  to  the  executor,  that  is,  whether  it 
were  part  of  the  wife's  personal  estate.  But  there  is  no  case 
which  has  gone  that  length,  where  a  bond  has  been  conditioned 
for  the  payment  of  money  to  the  nominee  of  a  third  person. 

Gould,  J.,  of  the  same  opinion^ 

Heath,  J.,  of  the  same  opinion. 

The  true  rule  as  to  powers  of  appointment  by  will  is  laid  down 
in  Sir  Edward  Clerks  Case  (&),  viz.  that  where  one  has  a  power 
to  appoint  by  will,  but  makes  a  will  without  any  reference  to  the 

(a)  [Bat  a  gift  of  a  sum  to  the  the  whole  interest  in  the  l^atee. 

testator's  wife,  to  be  disposed  of  as  Hexon  v.  Oliver ,  13  Ves.  108,  and 

she  tkunks  proper,  to  be  paid  after  see  Sugd.  on  Powers,  103.  8d  edit.] 
^er  death,  it  not  a  power,  but  vests         {b)  6  Co.  17  ^. 
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1793*  power,  the  appointment  shall  have  no  effect,  unless  the  ' 

2        "  would  otherwise  have  no  operation  :  which  principle  is  allu< 

agoma  to  in  the  case  in  equity  last  cited  by  my  Brother  Le  Blanc 
oAMitoif.        Wilson,  J.,  of  the  same  opinion. 

(a)  Andrews  ?•  Emrnot^  2  Brown's  Reports  Chan.  897. 
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ARGUED  AND  DETERMINED 


1793. 


IN  THB 


Courts  of  COMMON  PLEAS, 


AND 


EXCHEQUER    CHAMBER, 


IN 


Trinity  Term, 

In  the  Thir^-tbird  Year  of  the  Reign  of  GEoaoE  III. 


Master  against  Miller* 

[/n  the  Exchequer  Chamber  in  Erron'\ 

See  the  declaration  and  special  verdict  at  length,  4  Term  Rep.    Wednad^ 
B.  R.  320.     [And  see  S.  C.  in  error,  1  Anstr.  225.]  ^'^  ^^ 

/~\N  behalf  of  the  Plaintiff,  Wood  argued  as  follows.     It  has  An  altera- 

been  contended,  on  the  other  side,  in  the  Court  below*  date  (^  a  bill 

that  the  acceptor  of  the  bill  was  discharged  from  his  acceptance  ^**^/*^ 

by  the  alteration  of  the  date,  though  made  without  the  know*  day  ofpay^ 

ment  would 
be  brought  forward,  vitiates  the  bill,  and  no  action  can  be  maintained  upon  it  after  such  alteration, 
though  in  the  hands  of  an  innocent  indorsee  for  a  valuable  consideration  (a;. 


(a)  [The  principle  of  this  case  is 
DOC  confioed  to  negotiable  instru- 
Dients  :  thus  an  alteration  will  avoid 
a  broker's  sale-note,  Powell  v.  Divett, 
15  East,  30 ;  or  a  policy  of  insurance, 
French  ▼.  PaiUny  1  Campb.  N.  P.  C. 
72.  To  avoid  die  instrument,  the 
alteradon  niust  be  in  a  material  part, 
TVopp  V.  Spearman^  3  Bsp.  N.  P.  C. 
57.  Mantmy.  Petit,  1  Campb.  N.  P. 
C.  S3  (n.)  and  see  Tidmar^  t.  Grmfer, 
I  M.  &  tk  735.    Cowie  v.  HaUall, 


4  B.  &  A.  197,  and  where  the  alter- 
ation is  merely  the  correction  of  a 
mistake,  it  will  not  invalidate  the  in- 
strument, Kershaw  v.  Cox,  3  Esp. 
N.  P.  C.  246.  See  also  KmU  y. 
Williams,  10  East,  431.  Cole  v.  Par^ 
kin,  12  East,  471.  Bathe  v.  Tiwlor, 
IS  East,  412.  Downei  v.  Richard' 
son,  5  B.  &  A.  674.  Kennerly  t. 
Nash,  1  Stark.  N.  P.  C.  452.  Jacobs 
V.  Hart,  2  Stark.  N.  P.  C  45.  BruU 
V.  Picard,  1  R.  &  M.  N.  P.  C.37.] 

ledge 
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Master 

Mjllkb, 
in  BiTor« 


1793.  ledge  of  the  holder:  but  no  case  has  been  cited  to  shew,  that 
an  alteration,  such  as  was  made  in  the  present  instance,  would 
vitiate  a  written  instrument,  except  it  were  a  deed.  But  there 
is  a  material  difference  between  deeds  and  bills  of  exchange. 
Deeds  seldom,  if  ever,  pass  through  a  variety  of  hands,  and 
[  142  ]  are  not  liable  to  the  same  accidents  to  which  bills  are,  from 
their  negotiability,  exposed.  There  is  therefore  good  reason 
in  the  rule  which  requires  that  deeds  should  be  strictly  kept, 
and  which  will  not  suffer  the  least  alteration  in  them  ;  but  the 
same  rule  is  not  applicable  to  bills.  In  ancient  times  the  Court 
decided  on  the  inspection  of  deeds,  for  which  reason  a  profert 
was  necessary,  that  they  might  sQe  whether  any  rasure  or  alter- 
ation had  taken  place :  but  bills  of  exchange  were  always  within 
the  cognizance  of  the  jury.  The  form  of  the  issue  on  a  deed 
also,  is  different  from  that  on  a  bill;  in  the  one  it  is,  that  it  is 
not  therii  i.  e.  at  the  time  of  plea  pleaded,  the  deed  of  the  party, 
1 1  Co.  2,7  a.  Pigofs  Case^  but  the  issue  on  a  bill  is,  that  th 


Defendant  did  not  undertake  and  promise.     Here  the  jury  bav 
expressly  found  that  the  Defendant  did  accept  the  bill,  an 
the  promise  arises  by  implication  of  law  from  the  acceptana 
An  alteration  in  the  date,  subsequent  to  the  acceptance,  wi 
not  do  away  the  implied  promise.     In  Price  v.  Shute^  "  a  bi 
<<  was  drawn  payable  the  first  of  January ;  the  person  upo  ^k 
*<  whom  it  was  drawn  accepts  the  bill  to  be  paid  the  first  ^:^/ 
*^  March,  the  servant  brings  back  the  bill :  the  master  percei^^r* 
'^  ing  the  enlarged  acceptance  strikes  out  the  first  of  Marc^Ay 
*^  and  puts  in  the  first  of  January,  and  then  sends  the  bill  to  be 
*^  paid;  the  acceptor  then  refuses:  whereupon  the  person  io 
**  whom  the  monies  were  to  be  paid,  strikes  out  the  first  oi 
<^  January,  and  puts  in  the  first  of  March  again.     In  an  action 
**  brought  on  this  bill,  the  question  was,  whether  these  alter- 
^^  ations  did  not  destroy  the  bill?  and  ruled  they  did  not 
"  2  Molloy  109."  (a)     In  Nicols  v.  Haywood,  Dyer,  59,  it  was 
holden  in  the  case  of  a  bond,  that  where  the  seal  was  destroyed 
by  accident  before  the  trial,  the  jury  might  find  the  special 
matter,  and  being  after  plea  pleaded,  it  could  not  be  assigned 
for  error,  but  the  Plaintiff  recovered.     To  the  same  point  also 
is  Cro.  Eliz.  120.  Michael  v.  Stockwith.    So  in  the  present  case^ 
it  was  competent  to  the  jury  to  find  the  special  matter,  and  an 
alteration  in  the  bill  subsequent  to  the  time  of  the  acceptance) 

(a)  [Beawe's  Lex  Mercat.  tit.  Bill  of  ExchaDge^  pL  22^.] 

ouglit 
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ought  not  to  prevent  the  Plaintiff  from  recovering.     In  Dr.      1798* 
Leiffield^s  Case^  10  Co.  92  i.  it  is  said,  "  in  great  and  notorious     j[^^^ 
**  extremities,  as  by  casualty   of  fire,  that  all  his  evidences     oeamtt 
**  were  burnt  in  his  house,  there,  if  that  should  appear  to  the     ^  ^^, 
^^  judges,  they  may,  in  favour  of  him  who  has  so  great  a  loss 
'*  by  fire,  sufier  him  upon  the  general  issue  to  prove  the  deed 
^<  in  evidence  to  the  jury  by  witnesses :"  the  casualty  by  fire  is 
only  put  as  an  instance,  for  the  principle  is  applicable  to  all    [  1^  3 
cases  of  accident.    Thus  also  in  Read  v.  Brookman,  S  Term 
Sep.  B.R.  151,  a  deed  was  pleaded  as  being  lost  by  time  and 
accident,  without  a  profert ;  and  the  present  case  is  within  the 
reason  and  spirit  of  that  determination. 

Bearcroji^  contrcU  On  principles  of  law  and  sound  policy, 
the  Plaintifi^ ought  not  to  recover.  The  reason  of  the  rule,  that 
a  material  alteration  shall  vitiate  a  deed,  is  applicable  to  all 
written  instruments,  and  particularly  to  bills  of  exchange, 
which  are  of  universal  use  in  the  transactions  of  mankind.  And 
here  there  was  a  material  alteration  in  the  bill,  inasmuch  as  the 
time  of  payment  was  accelerated.  As  to  the  case  of  Pricey. 
ShuUf  it  is  but  loosely  stated,  and  that  not  in  any  book  of  re- 
ports; and  it  does  not  appear  against  whom  the  action  was 
brought. 

Lord  Chief  Justice  Eyre.  I  cannot  bring  myself  to  enter- 
tain any  doubt  on  this  case,  and  if  the  rest  of  the  Court  are  of 
the  same  opinion,  it  is  needless  to  put  the  parties  to  the  delay 
and  expence  of  a  second  argument  When  it  is  admitted  that 
the  alteration  of  a  deed  would  vitiate  it,  the  point  seems  to  me 
to  be  concluded ;  for  by  the  custom  of  merchants,  a  duty  arises 
on  bills  of  exchange  from  the  operation  of  law,  in  the  same 
manner  as  a  duty  is  created  on  a  deed  by  the  act  of  the  parties. 
With  respect  to  the  argument  from  the  negotiability  of  bills  of 
exchange  and  their  passing  through  a  variety  of  hands,  the  in- 
ference IS  directly  the  reverse  of  that  which  was  drawn  by  the 
counsel  for  the  Plaintiff:  there  are  no  witnesses  to  a  bilL  of  ex- 
change, as  there  are  to  a  deed ;  a  bill  is  more  easily  altered 
than  a  deed ;  if  therefore  courts  of  justice  were  not  to  insist  on 
bills  being  strictly  and  faithfully  kept,  alterations  in  them  highly 
dangerous  might  take  place,  such  as  the  addition  of  a  cypher 
in  a  bill  for  100/.,  by  which  the  sum  might  be  changed  to  10002. 
and  the  holder  having  failed  in  attempting  to  recover  the 
lOOOL  might  afterwards  take  his  chance  of  recovering  the  100/. 
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1793.      86  the  bill  originally  stood.     But  such  a  proceeding  would  be 
^^gg^     intolerable.     It  was  said  in  the  argument  that  the  Defendant 
agamu      could  not  dispute  the  finding  of  the  jury,  that  they  had  found 
10  Error.    ^^^  ^^  accepted  the  bill,  and  therefore  that  the  substance  of 
the  issue  was  proved  against  him.    But  the  meaning  of  tlie  plea 
of  turn  assumpsit  isf  not  that  he  did  not  accept  the  bill,  but  that 
there  was  no  duty  binding  on  him  at  the  time  of  the  plea  plead- 
L  I^  ]    ed  (a).     There  are  many  ways  by  which  the  obligation  of  the 
acceptance  might  be  discharged  ;  for  instance,  by  payment* 
And  it  was  certainly  competent  to  him  to.shew,  that  the  duty 
which  arises  primA  facie  from  the  acceptance  of  a  bill,  was  dis- 
charged in  the  present  case,  by  the  bill  itself  being  vitiated  by 
the  alteration  which  was  made.      • 

Lord  Chief  Baron  Macdonald.  I  see  no  distinction,  as  to 
the  point  in  question,  between  deeds  and  bills  of  exchange:  and 
I  entirely  concur  with  my  Lord  Chief  Justice,  in  thinking  there 
would  be  more  dangerous  consequences  follow^  from  permitting 
alterations  to  be  made  on  bills,  than  on  deeds. 

The  other  Judges  declared  themselves  of  the  same  opinion. 

Judgment  affirmed. 

(a)  See  Dough  III  &  118,  Svo.    SuUhan  v.  Montague^  and  the  notes  there 


Wedm^dojf,  HAMILTON   agatUSt  Le    G RANGE. 

Jtmebih. 

[/n  the  Exchequer  Chamber  in  JBrror.] 

See  4  Term  Rep.  B.  R.  613. 

A  memo-  fllHIS  was  an  action  of  debt  on  a  bond,  conditioned  for  the 
donjon  A  payment  of  100/.  with  interest  at  5L  percent,  in  yearly 

^^  ^J***  payments  of  20/.  by  four  quarterly  payments  of  51.  each,  until 

tioned  for  the  whole  should  be  paid.     There  was  also  a  memorandum  in- 

S^ioS"^'  dorsed  as  follows,  "  That  it  is  the  true  intent  and  meaning  of 

quarterly  ««  the  parties,  that  at  the  expiration  of  each  and  every  year,  the 

5?«ch,and  "  year^s  interest  due  is  to  be  added  to  the  principal  sum,  and 

jS**^cwif  **  ^^^  ^^^  ^^^'  received  during  the  course  of  the  year  to  be  de- 

M  that  at  the  *^  ducted,  and  the  balance  to  remain  as  principal,  and  so  con- 

Si  ^r^**  "  ^^""®  yearly,  until  both  prihcipal  and  interest  be  fully  paid.'* 

|tar*f  mter- 

gii  due  was  to  be  added  to  the  principal,  and  thfn  the  201,  received  in  the  course  of  the  year  was  to  be 
deducted,  and  the  balance  to  remain  as  principal,  and  so  continue  yearly  till  both  principal  and  inteiett 
fully  paid  '*,  was  not  usurious. 

The 
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lefendant,  after  oyer  of  the  condition  and  memorandam,      1793. 
d  usury,  and  obtained  a  verdict,  which  the  Court  of  ijaioi.tow 
(  Bench  afterwards  set  aside,  being  of  opinion  that  the      agamti 
ct  disclosed  was  not  usurious.  (4  Term  Bep.  B.  IL  618.) 
t  of  error  having  been  brought  on  the  judgment  of  that 
»  Beader  now  argued  on  the  part  of  the  Plaintiff  in  error, 
iding  that  it  was  a  corrupt  and  usurious  contract,  being 
with  a  view  to  receive  more  than  5 per  cent,  interest  The 
lets  of  the  sum  of  100/.  is  the  only  thing  which  makes  any 
Ity  in  judging  of  the  transaction.     But  suppose  the  bond 
re  been  given  for  10,000/.  payable  by  2000/.  a  year  in 
riy  payments  of  500/.  the  usury  will  then  be  manifest,  [  145  3 
the  terms  of  the  agreement,  at  the  end  of  the  year,  the 
interest  is  to  be  added,  (which  must  mean  the  year's 
St  on  the  whole  sum,  as  no  other  is  mentioned,)  notwith- 
Jig  the  several  payments  of  the  principal,  at  the  end  of  the 
leoond,  and  third  quarters,  for  whidh  no  allowance  b  to 
de. 

!d  Chief  Justice  Eyre  stopped  Oibhf  who  was  going  to 

on  the  other  side,  and  said,  the  Court  must  strain  the 

of  the  contract  in  order  to  make  it  usurious :  it  was  not 

Cerest  on  100/.  but  the  interest  due  that  was  to  be  added 

principal  at  the  end  of  the  year,  and  the  interest  due 

only  be  taken  to  mean  what  was  legally  due. 

X80N,  J.    Even  admitting  the  construction  contended  for, 

does  not  appear  to  me  to  be  usury,  for  there  was  no 

but  the  consideration  of  the  bond  was  the  giving  up  an 

ty;  the  memorandum  was  part  of  the  agreement,  and  the 

upon  which  the  annuity  was  relinquished. 

Judgment  affirmed. 


Ilderton  against  Ilderton.  »Wn«K%, 

^^  June  19th. 

18  was  a  writ  of  dower  unde  nihil  habetj  and  the  plead-  A  marruffe 

r  11  celebrated  in 

igs  were  as  follow,  scoOand 

Cumberland  to   wit,    Mary,  otherwise  Maria  ttderton^  (but  not  be- 

twcen  Def' 

r,  who  was  the  wife  of  Thomas  Ilderton^  Esquire,  deceased,  ions  who  go 

thither  for 
poie  of  evading  the  laws  of  England)  will  intitle  the  woman  to  dower  in  En^Utnd,    The 
M  of  sudi  a  marriage  may  be  tried  by  a  jury ;  a  replication  therefore  to' a  plea  of  "  ne  unquet 
pit**  io  a  writ  of  dower,  alleging  a  marriage  in  Scotland^  may  conclude  to  the  country :  and  in 
pBcrtioo,  it  is  not  necessary  to  state  that  the  marriage  was  had  in  any  place  in  England,  by  way 

(a)  [Vide  1  Saund.  8  a  (n.)  5th  Edit.] 

by 
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1795.  by  Tcfamleif  Wardy  her  attorney,  demands  against  ttcbert  IldeT" 

iHeiT'k  ^^^*  ^^  third  part  of  ten  messuages,  ten  barns,  t^n  atables, 

againti  four  gardens,  four  orchards,  one  water  corn-mill,  2000  acres  of 

LDERTOH.  j^^j^  ^j^jQ^  ^^j.^g  ^f  meadow,  2000  acres  of  pasture,  2000  acres 

of  moor,  and  200  acres  of  woodland,  with  the  appurtenances, 
in  the  parish  of  Ilderton  in  the  county  of  Nortkumberlandj  as 
the  dower  of  the  said  Mary,  otherwise  Maria^  of  the  endow- 
ment of  the  said  Thomas  Ilderton^  heretofore  her  husband, 
whereof  she  has  nothing,  &c. 

Plea.  And  the  said  Robert  Ilderton  by  Henty  JBamey 
Mayhem  his  attorney  comes  and  says,  that  the  said  Mary^ 
otherwise  Maria^  ought  not  to  have  her  dower  in  this  behalf 
as, having  been  the  wife  of  the  said  Thomas  Ilderton  deceased, 
because  he  says,  that  the  said  Mary^  otherwise  Maria^  never  'was 
accoupled  to  the  said  Thomas  Ilderton^  deceased^  in  lawful 
matrimony*  A^^d  this  the  said  Robert  Ildefion  is  ready  to 
r  146  1  ^^^fyi  therefore  he  prays  judgment  if  the  said  Mary^  otherwise 
MariOf  ought  to  have  her  dower  of  the  messuages  and  tene- 
ments aforesaid,  with  the  appurtenances. 

Replication.  And  the  said  Mafy^  otherwise  Maria^  by  the 
said  Tcnxmley  Ward  her  attorney  aforesaid,  says,  that  she  ought 
not  by  any  thing  in  the  plea  of  the  said  Robert  above  alleged, 
to  be  barred  from  having  her  dower  aforesaid,  in  this  behalf 
because  she  says,  that  she  the  said  Mary  othei'wise  Maria^  on 
the  6th  day  of  September^  in  the  year  of  our  Lord  1774,  was 
accoupled  to  the  said  Thomas  Ilderton  deceased,  in  lawful 
matrimony,  at  Edinburgh^  in  thai  part  of  Great  Britain  caJiei 
Scotland,  and  this  she  prays  may  be  enquiry  of  by  the 
country,  &c. 

Demurrer.  And  the  said  Robert  saith,  that  tl^e  said  plea  of 
the  said  Mary^  otherwise  Maria^  in  manner  and  Ibrm  aforesaid 
above  pleaded,  by  way  of  reply  to  the  said  plea  of  the  said 
Robert  by  him  above  pleaded,  and  the  matters  therein  con- 
tained, are  not  sufficient  in  law  for  the  said  Mc^^  otherwise 
Mariaj  to  have  or  maintain  her  said  action  thereof  against  him, 
and  that  he  the  said  Robert  is  not  bound  or  obliged  by  the  law 
of  the  land  to  make  answer  thereto^  and  this  he  is  ready  to 
verify,  wherefore,  for  want  of  a  sufficient  replication  in  this 
behdf,  the  said  Robert^  as  before,  prays  judgment,  and  that  the 
said  Mary^  otherwise  Maria^  may  be  barred  from  having  her 
dower  aforesaid,  in  this  behalf,  and  for  causes  of  ^en||irier  in 

law 
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kw  in  this  behalf,  the  said  Robert^  according  to  the  form  of  the      1793. 
statote  4n  such  case  made  and  provided,  specially  sets  down    i^,^^^^ 
and  shews  to  the  Court  here,  the  causes  following,  (that  is      again*^ 
to    say)   that  the  said    supposed    marriage  in  the  replication 
mentioned,  and  therein   alleged  to   have   been   celebrated   in 
that  part  of  Great  Britain  called  Scotland^  is  not  a  man-iagc 
whereby,  or  by  reason  whereof,    the   said   Mary^   otherwise 
Mariaj  can  by  law  claim  or  intitle  herself  to  any  dower  of  the 
tenements  above  mentioned.    *^  And  also  for  that  the  said  Mary, 
**  otherwise  Maria^  hath  not  laid  any  place  by  way  of  vcnue^ 
^*  where  the  said  supposed  marriage  was  had.''    And  also  for 
that  the  said  replication  is  ill  concluded,  by  being  concluded  to 
the  country;  and  for  that  the  said  Mary^  otherwise  Maria^ 
hath   by  her  said    replication    and   the   conclusion    thereof* 
attempted  to  put  in  issue,  and  draw  to  a  trial  of  the  country,  a 
matter  which  is  not  by  law  triable  by  a  jury  of  the  country, 
'*  hut  which  is  of  ecclesiastical  cognizance,  and  which  ought  to 
**  be  tried  by  the  certificate  of  the  bishop^  to  whom  the  right  of 
**  certifying   whether  the  said  Mary^  otherwise  Maria^  and 
^*  T%omas  Ilderton  deceased,  were  or  were  not  accoupled  in    [  147  ] 
<*  lawful  matrimony,  belongs.     And  also  for  that  it  does  not 
^'  appear  to  the  court  here,  to  what  bishop,  or  other  spiritual 
judge  or  person,  any  writ  can  or  ought  to  be  directed  or 
sent,  to  inquire  and  certify  whether  the  said  Mary,  otherwise 
**  Mariay  was  accoupled  to  the  said  Thomas  Ilderton  deceased, 
'<  in  lawful  matrimony,  or  not,'*  and  also  for  that  the  said 
replication  is  in  other  respects  defective  and  informal. 
Joinder  in  Demurrer. 

This  cause  was  first  argued  in  Michaelmas  term  1791 9  by 
LeBlancy  Sexyt^i  for  the  demandant,  and  Cockell,  Seijt.,  for  the 
tenant,:and  a  second  time  in  Hilary  term  1792  by  Laxmence^ 
Seijt^  for  the  demandant,  and  Bond,  Serjt.,  for  the  tenant : 
after  which,  and  before  any  judgment  was  given,  the  tenant 
died.  In  consequence  of  this  a  fresh  writ  was  brought,  and 
the  pleadings  being  altered  by  the  additional  assignment  of 
the  causes  of  demurrer,  marked  with  inverted  commas  ("  "),  a 
third  argument  came  on  in  the  present  term,  when  Le  Blanc, 
Seijt,  argued  for  the  demandant,  and  Adair,  Serjt.,  for  the 
tenant 

It  was  admitted,  on   these   arguments,   at   the   Bar,   and 

assented  to  by  the  Bench,  that  the  first  cause  of  demurrer 

YOU  II.  M  could 
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1793.  could  not  be  maintained,  it  being  taken  as  an  undoubted  pro- 
Ilderton  P<>sition,  that  a  marriage  celebrated  in  Scotland  was* such  a 
againsi  marriage  as  would  intitle  the  woman  to  dower  in  England  (a). 
The  points,  therefore,  which  were  made  on  the  part  of  the 
tenant,  were  two:  1.  That  the  lawfulness  of  marriage  was  ex- 
clusively the  subject  of  ecclesiastical  cognizance,  and  therefore 
not  to  be  tried  by  a  jury  of  the  country.  2.  That  some  place 
within  the  kingdom  of  England  ought  to  have  been  laid  as  a 
venue  in  the  replication,  where  the  marriage  should  have  been 
alleged  to  have  been  celebrated. 

1.  Although  the  fact  of  marriage  may  be  tried  by  the 
country,  yet  the  lawfulness  of  it  being  a  matter  solely  of  eccle- 
siastical jurisdiction  can  be  decided  by  no  other  mode  than  the 
certificate  of  the  bishop,  which  is  indispensable  in  the  cases  of 
dower  and  appeal.  This  principle,  which  arose  from  the  cir- 
cumstance of  marriage  being  a  sacrament  of  the  Church  of 
[  148  ]  Bome^  is  to  be  found  in  the  earliest  authorities  in  the  law. 
Bracton  lays  it  down  "  cum  autem  talis  proponatur  exceptio, 
^  quod  dotem  habere  non  debeat,  eo  quod  non  fuit  tali  viro 
(per  quern  petit)  matrimonialiter  desponsata,  vel  legUmo 
matrimonio  coptdata^  hujusmodi  inquisitio  fieri  non  potest  nee 
*^  debet  in  foro  seculari,  cum  sit  spirituale ;  et  ideo  demande- 
^  tur  inquisitio  facienda  ordinario  loci,  sicut  archiepiscopo, 
^<  episcopo,  vel  aliis  privilegiatis,  quibus  papa  hujusmodi  con*' 
<<  cesserit  cognitionem,"  then  follows  the  form  of  the  writ 
to  the  archbishop  or  bishop,  in  which  it  is  expressly  said, 
'*  quoniam  hujusmodi  causse  cognitio  ad  forum  spectat  ecclesi- 
**  nsticum,  &c."  Bracton  de  Actions  Dotis  302  a.  Thus  also 
Fleta  lib.  5.  c.  28,  *^  Super  contentionem  autem  desponsatioDis, 
*^  et  divortii  celebrationem,  non  poterit  justiciarius  procedere 
*^  in  foro  seculari;  ideoque  demandetur  inquisitio  facienda 
'^  archiepiscopo  vel  episcopo  loci,  quia  hujusmodi  caasaram 
**  cognitio  spectat  ad  forum  ecclesiasticum,  quod  convocatis 
"  convocandis,  veritatem  diligenter  inquirant,  et  indc  certi- 
*<  ficent  justiciariis  per  literas  suas  patentes."  So  likewise 
Britton  cap.  107,  108.  pp.  £52.  ^55,  Exceptiones  de  concubinage 

(a)  But  this  proposition  is  quite  shortly  stated  Bull.  N.P.  113.  8to. 
clear  of  the  question,  whether  marri-  See  also  the  observations  on  this  sub- 
ages  celebrated  in  Scotland,  between  ject,  contained  in  a  note  Co.  Litt.  bj 
persons  >yho  go  thither  in  order  to  Hargr,  S^  Butl,  p.  79  b.  &  80  b.  [See 
evade  the  laws  of  England,  be  valid  also  Dulrymple  v.  Dalrymple,  8  Hag- 
in  England.  See  the  case  of  Comjh  gard,  54.  Scrimshire  v.  Scrinuhire,  Id. 
ton  V.  Bearcrojt  before  the  delegates,  395.    Euding  v.  SnUih,  Id.  576  («>] 
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4t.  18  to  the  same  effect     Thus  too  Glanoille  says,  ^*  Si  qms      1793. 
"  versus  aliquem  hareditatem  aliqudm  tanquam  kceres  petaty  et    j^^^^^^ 
"  alius  ei  objiciat  quod  hares  inde  esse  non  potest  eo  quod  ex      agamu 
*'  l^iiimo  matrimonio  non  sit  natus,  tunc  quidem  placitum  iUud 
**  in  curtd  Domini  Regis  remanebity  et  mandabitur  archiepiscopo 
"  vel  episaypo  loci^  quod  de  matrimonio  ipso  cognoscat ;  et  quod 
•*  inde  judicaverit^  id  Domino  Regi^  vel  ejus  Justiciariis  scire 
^facial!*  lib.  7.   cap»  IS.  and  then  follows  the  writ  to  the 
bishop. 

And  this  principle  is  recognized  by  Lord  Coke^  Co.  Litt.  3d  a. 
134  a.  4  Co.  29  a.  Bunting  v.  Lepingtvely  Moore^  169-  t  Roll. 
Ahr.  584,  585.  tit.  Trial.  Style^  10;  Betsworth  y.  Betsworthj  Bro. 
Abr.  tit.  Trial,  pi  16.  2  Wils.  122.  127.  Robins  y.  Crutchley. 
It  being  elear  therefore  that  the  lawftilness  of  marriage  can 
only  be  tried  by  the  certificate  of  an  Ecclesiastical  Judge, 
thoagfa  episcopacy  has  been  abolished  in  Scotland^  and  there- 
ft>re  there  can  be  no  certificate  where  the  espousals  were  cele* 
brated,  yet  it  by  no  means  follows  that  the  trial  shall  be  by  the 
ooontry :  it  ought  rather  to  be  by  the  certificate  of  the  bishop 
in  whose  diocese  the  lands  lie.  Although  there  may  be  possibly 
no  instance  in  dower,  expressly  in  point,  yet  in  similar  cases 
the  writ  has  gone  to  the  bishop  of  the  diocese  where  the  lands 
were  situated.  Thus  in  an  assise  of  Mort  df  ancestor  ^^  the 
^  tenant  pleaded  bastardy  in  the  demandant,  who  said  he  was 
**  hfidier  and  born  in  another  diocese,  and  prayed  a  writ  to  the 
**  bishop  of  that  diocese  to  certify,  and  yet  the  writ  was  awarded  [  149  ] 
^  to  the  bishop  of  the  diocese  where  the  action  was  brought," 
i.  e.  #here  the  lands  lay.  35  Ass.  7.  Bro.  Abr.  tit.  Certificate 
eT  Eve^que^  pi.  14.  So  in  a  writ  Sur  cui  in  vitd^  where  bastardy 
was  {beaded,  and  a  marriage  replied  in  the  county  of  <S.,  the 
writ  was  awarded  to  the  bishop  of  E.  where  the  lands  were. 
Year  Bookj  7  Heft.  5.  7  4*  8  Bro.  tit.  Trial,  pi.  21.  Thus  also 
in  an  assise  of  novel  disseisin  of  lands  in  the  diocese  of  Win^ 
chesier^  where  the  plea  of  bastardy  was  set  up,  and  a  marriage 
alleged  to  have  been  had  in  London,  the  writ  to  certify  was 
awarded  to  the  bishop  of  Winchester,  and  not  to  the  bishop  of 
London.  38  Ass.  pi.  30.  p.  231. 

2.  It  is  a  rule  of  law,  that  on  every  fact  stated  in  pleading  to 
have  happened  in  a  foreign  country,  a  venue  must  be  alleged 
within  the  realm  of  England  for  the  purpose  of  trial.  Co.  Litt. 
251.  aS^b.  2  Keb.  315.   Style^  342.  6  Co.  47.  DowdaWs  case, 

M  2  Mostyn 
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1793.     Mostyn  v.  Fabrigas^  Ccmp.  176.  per  Lord  Mansfield ;  and  un- 

J  doubtedly  Scotland^  notwithstanding  the  union,  is  in  this  re- 

agaimt      spcct  a  foreign  country.     The  replication  therefore  is  bad  in 

LDEATOK.    ^j^.^  point  of  view,  and  the  defect  is  pointed  out  by  a  special 

demurrer. 

On  the  part  of  the  demandant,  the  arguments  were  as  follow. 

It  is  not  denied,  that  the  lawfulness  of  marriage  is  a  matter 
of  ecclesiastical  cognizance,  but  it  is  manifest  that  in  dower 
the  writ  to  certify  ought  to  be  directed,  not  to  the  bishop  in 
whose  diocese  the  lands  are  situated,  but  to  him  in  whose  dio- 
cese the  espousals  were  celebrated. 

This  plainly  appears  from  the  form  of  the  proceedings  in  the 
Entries.  Thus  in  Rast.  Entr.  2^3  a.  tit.  Daacer^  to  a  count  in 
dower  the  tenant  pleads  ne  ungues  accoupky  the  demandant 
replies,  that  she  at  C.  in  the  county  of  C.  in  the  parish  church 
of  M.  was  accoupled  to  the  said  R.  (her  husband)  in  lawful 
matrimony,  and  this  she  is  ready  to  verify,  when  and  where 
the  Court  shall  award. 

The  record  goes  on,  *^  And  because  the  conuzance  of  causes 
<^  of  this  kil^d  belongeth  to  the  Ecclesiastical  Court,  therefore 
*<  it  is  commanded  W.  bishop  of  C.  and  L.  the  diocesan  of,  the 
**  said  place,  that  he,  convening  before  him  those  who  ought 
**  to  be  convened,  in  this  behalf^  do  diligently  inquire  into  the 
**  truth  of  the  fact,  and  what  he  shall  find  thereon  he  shall 
*^  make  appear  to  our  justices  at  Westminster  by  his  letters 
**  patent  and  close."  Then  follows  the  writ  to  the  bishop,  re- 
citing the  pleadings  and  issue,  and  the  parish  and  church  where 
[  150  ]  the  espousals  are  alleged  to  have  been  had.  So  also  in  Rasi.^^Sb. 
there  is  a  similar  entry,  though  in  neither  instance  is  it  clearly 
marked  in  what  county  the  lands  lay.  In  Co.  Entr.  180  b.  tit. 
IkmeTy  where  the  demand  is  of  dower  in  London^  to  a  plea  of 
ne  ungues  accouple^  the  replication  is.  That  the  demandant  at  the 
parish  of  St.  Hilary  in  the  county  of  Glamorgan  in  the  diocese 
of  Uandqffy  was  accoupled  in  lawful  matrimony,  &c.  '*  There- 
<^  fore  because  the  issue  must  be  tried  by  the  bishop  of  the  said 
^  place,  it  is  commanded  Francis,  Bishop  ofLUmdaffy  the  dio- 
"  cesan  of  the  said  place,  &c."  In  Robinson^ s  Entr.  240.  the  de- 
mand is  of  lands  in  Suffolk,  the  plea  ne  ungues  accouple^  and. the 
replication,  that  the  demandant  at  Wested  in  the  said  county, 
in  the  diocese  of  Norwich,  was  accoupled ;  "  Therefore  Johnf 
"  Bishop  of  Nojvnch,  the  diocesan  of  the  said  place  is  com- 

**  manded : 
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"  manded'':  there  the  lands  and  the  marriage  were  in  the  same     179S. 
diocese,  but  the  replication  is  particular  in  specifying  the  parish    , 
and  diocese.     In  Bro.  Ab,  tit.  Trials^  pL  114.     "  in  an  appeal     agmnn 
"  by  a  feme  of  the  death  of  her  baron,  if  the  Defendant  pleads  ^"*"™''- 
*^  ne  unques  accouple  in  lawful  matrimony,  this  shall  be  tried 
**  where  the  espousals    are  alleged,   by  the  certificate  of  the 
**  bishop  of  the  place  where  the  espousals  are   alleged."     To 
the  same  point  also  is  litz.  Abr,  220.  TViai,  pi,  85. 

It  appears  therefore,  that  the  trial  ought  to  be  by  the  certificate 
of  the  bishop  of  the  diocese  in  which  the  espousals  were  cele- 
brated :  but  where  it  is  impossible,  as  in  the  present  case,  that 
there  should  be  such  a  certificate,  there  the  marriage  may  be 
tried  by  the  country.     There  are  many  instances  where  certain 
issues  ought  regularly  to  be  tried  by  the  certificate  of  a  bishop, 
yet  under  particular  circumstances  those  issues  may  be  tried 
by  the  country.     Thus  general  bastardy  is  to  be  tried  by  the 
certificate  of  the  bishop ;  but  there  are  cases,  where,  if  alleged, 
it  shall  be  tried  per  pais;  as  xwformedon^  bastardy  was  alleged 
in  one  who  was  mesne  in  the  conveyance  by  which  the  demand- 
ant claimed;  and  because  he  was  dead  and  not  a  party  to  the 
writ,  it  was  tried  per  pais^  and  not  by  the  certificate  of  the 
bishop.  Bro,  Abr,  Trials  pi,  10.     So  where  the  bastardy  of  one 
who  is  dead  comes  in  issue,  it  shall  be  tried  perpaisj  and  not  by 
certificate,  id.  pi,  26.  The  reason  of  whioh  is  thua  given  2  Roll, 
Abr.  584.  Trial,  pi,  17.     "  If  bastardy  bq  alleged  in  a  stranger 
**  to  the  writ,  it  shall  be  tried  by  the  country,  and  not  by  cer- 
^  tificate,  because  if  it  should  be  tried  by  the  ordinary,  it  would 
**  be  peremptory  to  the  stranger  perpetually,  if  it  were  certified 
"  that  he  were  a  bastard,"  and  pi,  19.     If  bastardy  be  alleged    [  151  ] 
in  one  who  is  dead,  it  shall  be  tried  by  the  country,  and  not  by 
the  ordinary,  because  the  judgment  cannot  be  final.    So  in  the 
case  of  infancy,  a  matter  of  spiritual  cognizance,  as  bastardy, 
alleged  in  the  infant,  shall  be  tried  per  pais,  2  Boll.  Abr.  586. 
j>l.  34.     So  if  the  issue  on  ne  unques  accouple  is  to  be  tried  be- 
tween strangers,  it  shall  be  tried  by  the  country,  id,  5S5.pl.  17. 
In  quare  impedit,  the  ability  or  non-ability  of  the  clerk  shall  be 
tried  by  the  ordinary :  but  if  the  ordinary  refuses  a  clerk  for 
uon-ability,  and  gives  notice  to  the  patron,  who  does  not  pre* 
sent  another  within  six  months,  whereupon  the  bishop  collates, 
and  the  patron  brings  quare  impedity  and  insists  that  his  clerk 
viBS  able,  if  the  clerk  be  living,  the  question  whether  able  or 

not. 
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1793.     notf  shall  be  tried  by  the  metropolitan  by  examination,  hut  per 

£[^~j^  paiSf  if  the  clerk  be  dead.  Bro.  Abr.  Qua.  Imp.  pi.  108.  2  Boll. 

against      Mr.  583.  Trial  pi.  1.  and  2.     So  profession  is  regularly  to  be 

LDMTON.   ^igj  jjy  ^jjg  certificate  of  the  ordinary ;  but  if  the  profession 

of  a  third  person  comes  in  question,  or  of  one  who  is  dead,  it 

shall  be  tried  by  the  country.  Hardres^  63.  And  so  it  shall  be 

of  monks  and  other  exempts,  and  if  the  ordinary  returns  that  he 

is  exempt  from  his  jurisdiction,  then  it  shall  be  tried  by  the 

country.     2  Boll.  Abr.  5Q7.pl.  38.     So  it  is  where  the  persons 

to  certify  are  interested :  tlius  customs  of  the  city  of  Lorulon 

shall  be  certified  by  the  mayor  and  aldermen  by  the  nu>uth  of 

their  recorder;  but  when  the  city  is  itself  concerned,  such  custopi 

shall  be  tried  by  the  country.     Hob.  86.  2  Boll.  Abr.  5l9*pl*  2. 

With  respect  to  the  want  of  a  venue,  which  is  assigned  as  a 
cause  of  demurrer,  it  is  to  be  observed  that  fictions  of  law  are 
invented  for  the  furtherance  of  justice,  and  shall  never  be  con<* 
tradicted  so  as  to  defeat  that  end,  though  for  every  other  pur* 
pose  they  may  be  contradicted.  Thefiction  of  a  venue  with  n 
videlicet^  is  barely  for  a  mode  of  trial ;  to  every  other  purpose 
therefore  it  shall  be  contradicted,  but  not  for  the  purpose  of 
saying,  the  cause  shall  not  be  tried.  Mostyn  v.  Fabrigas,  Campm 
177.  So  here  it  shall  not  be  insisted  on  for  the  purpose  of  pre- 
venting a  trial. 

**  In  an  action  on  a  policy  of  assurance,  the  plaintiff  declared, 
^<  that  the  Defendant  undertook  that  such  a  ship  should  sail 
"  from  Melcombe  Begis  in  Dorsetshire  to  Abbeville  in  France^ 
«  safely,  without  violence,  &c.  and  alleged  that  the  said  ship  in 
«  sailing  towards  Abbeville^  that  is  to  say  in  the  river  of  Somme 
"  in  the  realm  of  France^  was  arrested  by  the  French  king, 
[  152  ]  "  whereupon  the  parties  came  to  issue,  whether  the  ship  was 
"  so  arrested  or  not :  and  this  issue  was  tried  at  Nisi  Prius  be- 
"  fore  Wraj/f  Ch.  J.,  in  Ijondon^  and  found  for  Plaintiff;  and 
"  it  was  moved  in  arrest  of  judgment,  that  this  issue,  arising 
"  merely  from  a  place  which  is  out  of  the  realm,  could  not  be 
"  tried  ;  and  if  it  could  be  tried,  it  was  said  it  should  be  tried 
«  by  a  jury  from  Melcombe :  but  it  was  answered  and  resolved^ 
"  that  this  issue  should  be  tried  where  the  action  xoas  brotight. 
"  6  Co.  47  b.  4  Inst.  142." 

So  too  in  Pasch.  28  Eliz.  «  In  the  King's  Bench  the  case 
"  was,  a  charter  party  by  deed  indented  was  made  at  Thcffard 
«  in  Norfolk^  between  Evangelist  .Constantine  of  the  one  part, 

"and 
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•<  and  Hugh  Qyrme  of  the  other  part,  by  the  which  ConstarUine      \  793. 

**  did  covenant  with  Gynnej  that  a  certain  ship  should  sail  with      

**  merchandizes  of  Gynne  to  Muttrel  in  Spain^  and  there  should      agamu 

*•  remain  by  certain  days,  upon  the  breach  of  which  covenant,    l«-»«*w. 

*'  Gynne  brought  an  action  of  debt  for  500/.  upon  a  clause  in 

*'  the  charter,  and  alleged  the  breach  of  the  covenant,  for  that 

*<  the  ship  did  not  remain  at  Muttrel  in  Spain  by  so  many  days, 

**  as  were  limited  by  the  covenant :  whereupon  issue  was  taken, 

<*  and  tried  before  Sir  Christopher  Wray^  Ch.  J.  of  England^ 

<*  and  found  for  the  Plaintiff;  and  in  arrest  of  judgment  it  was 

*<  shewn,  that  this  issue  did  arise  out  of  a  place  totally  and 

**  merely  in  a  foreign  kingdom,  out  of  the  realm,  from  whence 

'<  no  jury  of  twelve  men  could  come,  and  the  trial  was  in« 

^  sufficient 

^<  But  it  was  adjudged  by  Sir  Christopher  fVray^  Sir  Thomas 
^  Gawdjfj  and  the  whole  Court  of  B.  J3.,  after  great  deliber»- 
^  tion,  that  the  Plaintiff  shoold  recover  his  500/.,  besides  his 
**  damages  and  costs,  for  that  the  charter  party  whereon  the 
^'  action  is  brought,  was  made  at  Thetford  within  the  realm, 
**  and  the  trial  being  in  the  same  place  where  the  action  was 
•*  brought,  was  sufficient.  4  Inst.  Ul,  142.  Co.  Litt.  £61  &" 
So  too  when  part  of  the  act,  especially  the  original,  is  done  in 
IHnglandj  and  part  out  of  the  realm,  that  part  which  is  to  be 
performed  out  of  the  realm,  if  issue  be  taken  thereupon,  shall 
be  tried  here  by  twelve  men,  and  those  twelve  men  shall  come 
oot  of  the  place  where  the  writ  is  brought.  Co.  Litt.  261  b.  In 
SriK  Abr.  tit.  TrialSf  pL  93.  it  is  holden,  that  in  divers  cases,  ju- 
rors shall  take  cognizance  of  an  act  done  in  another  country,  as 
of  shipping  merchandize  to  Venice^  or  of  freighting  a  foreign 
ship  toBourdeaux  against  the  statute,  and  of  an  alien  born  be- 
yond aea;  those  things  shall  be  tried  in  England^  and  a  foreign 
crounty  shall  try  damages  in  another  county  :  and  the  jurors  of 
one  county  shall  find  the  making  of  a  grant  of  a  rent-charge  in 
one  coonty,  out  of  lands  in  another  county,  and  a  lease  and  [  153  ] 
release  made  in  a  foreign  county  shall  be  tried  in  the  county 
where  the  land  lies,  and  a  retainer  of  services  beyond  sea  shall 
be  tried  in  England.  7  H.  7.  8. 

80  it  is  said  that  if  an  act  be  to  be  done  all  beyond  sea,  it 
cannot  be  tried  in  England;  but  where  part  is  to  be  done  in 
JEfi^amd^  and  part  beyond  sea^  it  may  be  tried  in  England.  Bro. 
Abr.  Triaky  pi.  164.     So  where  an  agreement  is  at  land,  and  a 

performance 
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1793.     performnnce  at  sea,  it  shall  be  tried  where  the  agreement  is 
ItoERTOK    "^®^®»  *"d  saying  in  partibus  transmarinis  infra  parochiamj  is 
agamsi      idle.     J  2  Mod,  34.  Can  v.  Cari/, 

Lord  Chief  Justice  Eyre.  Ttiis  is  a  proceeding  in  dowefy 
and  to  the  declaration  there  is  a  plea  that  the  demandant  was 
never  accoupled  to  Thomas  Uderton^  deceased,  in  lawful  matri- 
mony. To  this  plea  there  is  a  replication,  which  states  Uiat  the 
demandant,  on  the  6th  of  September^  in  the  year  of  our  Lord 
1774,  was  accoupled  to  Thomas  Ilderton  deceased,  in  lawful 
matrimony  at  Edinburgh^  in  that  part  of  Great  Britain  called 
Scotland^  and  the  replication  concludes  to  the  country.  To  this 
replication  there  is  a  special  demurrer.  The  demurrer  states 
for  cause,  that  the  supposed  marriage  in  the  replicatioh  men- 
tioned, declaring  it  to  have  been  celebrated  in  that  partof  Gfreo^ 
Britain  called  Scotland^  is  not  a  marriage  whereby,  or  by  reason 
whereof,  the  demandant  can  by  law  claim  or  intitle  herself  to 
have  any  dower  of  the  tenements  above  mentioned.  There  is 
also  another  cause  of  demurrer  alleged.  That  the  Plaintiff  has 
not  laid  any  place  by  way  of  venue^  where  the  supposed  mar- 
riage was  had.  There  is  a  third  cause.  That  the  replication  is 
ill  concluded,  by  being  concluded  to  the  country,  and  by  having 
by  that  conclusion  attempted  to  put  in  issue,  and  draw  to  a  trial 
by  a  jury  of  the  country,  a  matter  that  is  not  by  law  triable  by 
a  jury  of  the  country,  but  which  is  of  ecclesiastical  cognizance, 
and  which  ought  to  be  tried  by  the  certificate  of  the  bishop,  16 
whom  the  right  of  certifying,  whether  the  Plaintiff  and  Thaxuis 
Ilderton  were  or  were  not  accoupled  in  lawful  matrimony,  be- 
longs :  and  also  for  that  it  does  not  appear  to  the  Court,  by  the 
said  replication,  to  what  bishop,  or  other  spiritual  judge  or  per- 
son, any  writ  can  or  ought  to  be  directed  or  sent,  to  inquire  and 
certify,  whether  the  Plaintiff  was  accoupled  to  Thomas  Ilderton 
deceased,  in  lawful  matrimony  or  not ;  and  there  is  a  joinder  in 
demurrer. 
[  154  ]  Upon  the  argument,  the  first  cause  of  demurrer  having  been 
abandoned,  the. residue  of  these  causes  resolves  itself  into  two 
questions,  which  have  been  very  ably  argued  at  the  Bar;  and 
the  Court  always  feel  themselves  obliged  to  the  Bar,  when  they 
will  have  the  goodness  to  examine  questions  of  this  sort,  with 
tliat  diligence  which  they  have  used  upon  the  present  occasion. 
The  first  of  these  questions  is.  Whether  the  Plaintiff  ought  in 
tliis  case  to  have  concluded  to  the  country?  The  second  ques- 
tion 
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tion  n,  Whether  the  replication  it  either  informal,  or  substan^  1793. 
tially  defective,  for  want  of  a  venue?  In  support  of  the  demurrer,  i^^j[^ 
and  upon  the  first  question  it  has  been  argued,  that  the  matter  againd 
of  this  replication  is  exclusively  of  ecclesiastical  cognizance;  and 
a  passage  from  GlanviUe,  book  ?•  chap.  IS  and  14, has  been  cited 
in  support  of  these  propositions,  that  in  intendment  of  law,  a 
jury  is  not  competent  to  decide  upon  this  matter;  that  there 
was  in  this  case  no  necessity  for  excluding  the  ecclesiastical  ju* 
risdidion ;  that  in  cases  of  bastardy,  which  it  was  said  are  not 
distinguishable  from  this  case,  a  writ  always  goes  to  the  bishop 
of  the  diocese  where  the  lands  lie,  without  regard  to  the  place 
where  the  espousals  were  had,  or  where  the  birth  was;  and  that 
the  analogy  directs  how  the  writ  should  be  directed,  where 
there  happens  to  be  no  bishop  having  jurisdiction  in  the  places 
where  the  demandant  states  herself  to  have  been  accoupled  in 
lawful  matrimony,  and  consequently,  that  in  this  case  the  de- 
mandapt  should  have  prayed  a  writ  to  the  bishop  where  the 
lands  lay,  and  ought  not  to  have  concluded  to  the  country. 

The  {Mtssage  in  GlanvUle  is  as  follows :  ^^  Haeres  autem  legi« 
**  Umus,  nullus  bastardus,  nee  aliquis  qui  ex  legitimo  matrimo* 
<^nio  non:est  procreatus,  esse  potest.  Verum  si  qnis  versus 
^^  aliquein^  haereditatem.aliquam  tanquam  hseres  petat,  et  alius 
^  ei  obfidat,.  quod  haeres  inde  esse  non  potest,  eo  quod  ex  legi- 
^  timo  matrimonio  non  sit  natus,  tunc  quidem  placitum  illud  in 
^  curia  Domini  Regis  remanebit,  et  mandabitur  arcbiepiscopo 
^  vel  episcopo  loci,  quod  de  matrimonio  ipso  cognoscat;  et  quod 
^  inda  judicaverit,  id  domino  Regi  vel  qus  justiciariis,  scire  fa- 
*•  ciat,  et  per  hoc  breve."  ... 

Then  follows  the  form  of  the  writ  ^^  Rex  arcbiepiscopo  sa- 
<«  lutem,  veniens  coram  me  IV.  in  curia  mea,  petiit  versus  R^ 
*^  fratrem  suum,  quartam  partem  feodi  unius  militis  in  ilia  villa 
^^  sicut  jus  suum,  et  in  quo  idem  R,  jus  non  habet,  ut  W.  dicit, 
^^  eo  qood  ipse  bastardu$  sit,  natus  ante  matrimonium  matris  [  155  3 
^^  ipsorom.  Et  quoniam  ad  curiam  meam  non  spectat  agnoscere 
^  de  bastardia,  eos  ad  vos  mitto,  mandans  ut  in  curia  Christia- 
^*  nitatisy.inde  faciatis,  quod  ad  vos  spectat,  et  cum  loquela  ilia 
^*  debitnm. coram  vobis  finem  sortita  fuerit,  mihi  literis  vestris 
^^  significetis  quid  inde  coram  vobis  actum  fuerit,  &c." 

Now  it  must  be  acknowledged,  that  the  language  of  these 
passages  very  distinctly  marks  the  groiind  and  principle  upon 
which  the  temporal  courts  have  sent  their  ^rits  to  the  bishop, 

namely. 
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1793*  namely^  that  the  cognizance  cf  lawful  matrimony  belongs  to  the 
IiDBEToif  ^^^^  Christian,  and  not  to  the  temporal  courts.  «  Placitum 
agamtt  iUud  in  curid  Domini  Regis  remanebiL  et  mandabitwr  archie^ 
LDXftToK.  pfg^^y^  ^i  ^piscopo  loci,  quod  de  matrimonio  ipso  cognoscat,  et 
quod  indijudicaverit,  id  scire  Jaciat"  are  strong  words,  and  the 
language  of  the  writ,  ^^quoniam  ad  curiam  meam  non  speetat 
agnoscere  de  bastardid,  eos  ad  vos  mitto,  mandans  u/  in  curid 
Ckristianitatis  indefadatis  quod  ad  vos  spectat ;  et  cum  loquela 
ilia  debitum  coram  vobisjinem  sortita  fueritj  mihi  Uteris  vestris 
signifieetis,  quid  indi  coram  vobis  actum  Juerit"  is  still  stronger 
to  mark  the  sense  of  the  time  in  which  Glanville  wrote^  that 
questions  of  matrimony  and  bastardy  were  exclusively  of  eccle- 
siastical cognizance,  and  that  a  jury  was  at  that  time  thought 
to  be  not  competent  to  decide  upon  these  questions ;  or  at  least 
if  they  do  not  go  so  far,  as  a  jury  not  being  thought  competent 
to  the  decision  of  these  questions,  they  shew  that  the  Court  it- 
self was  not  competent  to  such  examination  and  decision. 

It  was  agreed  by  my  Brother  Adair,  that  the  matrimony  of 
which  the  Court  Christian  has  at  this  day  exclusive  cognizance^ 
k  lawful  matrimony,  as  opposed  to  marriage  in  fact,  and  that  it 
was  essential  that  the  marriage  should  be  lawful  in  two  cases 
only,  in  the  case  of  dower  and  in  the  case  of  appeal :  but  it  is 
very  obvious  that  Glanville,  in  the  passage  which  I  have  read, 
draws  no  such  line ;  he  supposes  that  in  the  case  of  bastardy, 
**  mandabitur  episcopo,  Sfc,  quod  de  matrimonio  ipse  cognoscatJ* 
Glanville  wrote  in  the  time  of  HenTy  the  Second,  at  which  time 
the  distinction  between  general  and  special  bastardy  had  not 
been  introduced.  The  struggle  for  legitimating  the  issue  bom 
before  matrimony,  which  is  recorded  in  the  statute  of  itfi?r/a»  (a), 
20  Henry  3.  c.  g.  seems  first  to  have  suggested  the  plea  of  spe- 
cial bastardy,  and  it  is  observable,  and  is  material,  that  the 
Temporal  Courts,  from  that  time,  withdrew  the  cognizance  of 
[  156  ]  special  bastardy  from  the  Court  Christian.  In  succeeding  times, 
other  considerations  induced  the  Temporal  Courts  to  withdraw 
from  the  cognizance  of  the  Court  Christian  the  questions  of 
matrimony  and  of  bastardy,  in  a  variety  of  cases.  In  bastardy, 
the  trial  by  the  certificate  of  the  bishop  takes  place  at  this  day, 
only  in  the  case  of  a  general  allegation  of  bastardy,  and  that 
only  so  long  as  the  party  is  living,  and  not  only  living,  but  a 
party  to  the  suit,  and  not  only  a  party  to  the  suit,  but  adult; 

(a)  2  iDft.  96. 
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in  matrimoDy,  as  is  agreed  by  my  Brother  Adair^  in  die  two  1793. 
cases  only  of  dower  and  appeal.  It  is  not  therefore  to  GlanvUU  i2^^]j^ 
that  we  must  resort  for  the  present  state  of  the  law  respecting  ^vomir 
the  trial  by  certificate  of  the  bishop ;  and  when  we  advert  to  the  '*'^' 
ordinary  course  of  proceeding,  in  every  one  of  those  cases  which 
have  been  withdrawn  from  the  cognizance  of  the  Court  Chris- 
tian,  it  will  be  impossible  to  maintain  that,  in  intendment  of  ]aw» 
a  jury  is  not  competent  to  try  questions  of  matrimony  or  baa* 
tardy.  The  true  proposition  is,  that  the  common  law  is  g^ 
nerai  aqd  fundamental,  that  the  particular  trials  by  the  Court 
Christian  are  to  be  considered  as^  privileges,  and  as  such  in 
their  nature  particular,  that  every  thing  which  is  not  within 
the  privil^;e  belongs  to  the  common  law.  Respecting  things 
which  have  been  considered  in  early  times  as  proper  to  be  tried 
by  the  certificate  of  the  bishop,  if  for  good  reason  they  ought 
not  to  be  so  tried,  or  if  from  particular  circumstance*  they  can- 
not be  so  tried,  the  common  law,  out  of  its  own  inexhaustible 
fountain  of  justice,  must  derive  another  mode  of  trial,  and  that 
mode  is  the  trial  by  the  country.  It  was  upon  these  principles 
that  the  case  of  special  bastardy,  and  every  one  of  the  other 
cases  which  I  have  alluded  to,  have  been  sent  by  the  Temporal 
Conrts  to  be  tried  by  the  country,  instead  of  being  tried  by  the 
certificate  of  the  bishop ;  and  they  will  be  found  applicable  to 
every  ease  in  which  the  law  of  England  hath  admitted  of  any 
special  mode  of  trial ;  for  instance,  the  trial  by  inspection,  by  the 
escheator,  by  the  certificate  of  the  marshal  of  the  king's  host,  by 
the  certificate  of  the  recorder  of  London^  nay,  even  the  trial  by  the 
record,  and  in  short,  every  other  kind  of  trial  that  can  be  stated. 
But  it  has  been  argued  in  support  of  the  demurrer,  that  in 
this  case  there  is  no  necessity  for  departing  from  the  antient  and 
usual  course  of  trial,  of  an  issue  joined  on  the  marriage  in 
dower;  that  this  marriage  alleged  to  have  taken  place  in  Edin^ 
burgkj  ia  that  part  of  the  united  kingdom  called  Scotland,  may 
be  tried  by  the  certificate  of  the  bishop  of  that  diocese  in  which  [  157  ] 
the  ooun^  where  the  writ  is  brought  happens  to  lie.  This  is 
not  supported  by  the  authority  of  any  case  adjudged  in  point, 
hut  it  is  argued  upon  the  analogy  which  the  present  case  bears 
to  adjudged  cases,  and  particularly  to  the  case  of  general  bas- 
tardy, where  the  writ  to  the  bishop  is  said,  and  I  believe  Uiily 
said,  to  be  always  sent  to  that  bishop  in  whose  diocese  the 
lands  lie,  or,  more  properly,  where  the  demandant's  writ  is 
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'1793*  brought.  But  there  will  be  found  no  analogy  between  those 
Ilouton  ^^^^  ^^^  ^^^  present.'  I  have  observed  that  the  writ  to  the 
agama  bishop  goes  only  where  there  is  a  plea  of  general  bastardy;  the 
replication  to  that  plea,  though  it  may  specially  allege  the 
iespousals  of  the  parents,  or  the  birth  in  another  diocese,  amounts 
to  nothing  more  than  an  averment  that  the  demandant  was  mu' 
IteTf  and  not  bastard;  and  in  some  of  the  year  books,  abridged 
by  Brooke,  in  his  title  <^  Bastardy  ",  the  special  allegation  of 
espousals  and  birth  is  disallowed  by  the  Court,  and  the  demand- 
ant is  driven  to  add  ^*et  sic  mulier,  et  non  bastardus";  and  in 
one  of  the  cases  in  particular,  the  whole  special  allegation  is 
left  out  of  the  record,  and .  nothing  entered,  but  that  the  de- 
mandant was  mulier,  et  non  bastardtts{a\  and  so  the  writ  went  of 
course  to  the  bishop  of  the  diocese  where  the  lands  lay,  and  in 
that  case  could  by  no  possibility  go  to  any  other  bishop. 

Upon  whatever  ground  it  proceeded  in  bastardy,  the  writ 
always  went  to  the  bishop  of  the  diocese  where  the  lands  lay. 
Now  in  the  case  of  dower,  if  a  general  replication  to  a  plea  of 
ne  ungues  accouple  in  loyal  matrimonie  is  admissible,  there,  by 
analogy  to  the  case  of  bastardy,  it  might  be  argued  that  the 
writ  should  go  to  the  bishop  of  that  diocese  where  the  lands 
lay,  upon  ai  foundation  common  to  both  cases,  that  the  birth 
in  wedlock  in  bastardy,  or  the  lawful  marriage  in  dower,  should 
be  intended  to  have  taken  place  in  the  county  where  the  lands 
lay.     But  as  in  most  of  the  cases  of  dower,  and  probably  in  all, 
the  replication  is  special,  of  espousals  in  a  particular  church, 
in  a  particular   county  and  diocese,   and  as  the  writ  to  the 
bishop  has  usually  gone  to  the  bishop  of  the  diocese  where  the 
espousals  have  been  alleged  to  have  been  celebrated,  and  as 
I  have  been  able  to  find  no  case,  in  which  the  espousals  having 
been  alleged  to  have  been  celebrated  in  another  county,  and  in 
another  diocese,  the  writ  has  yet  gone  to  the  bishop  of  the 
diocese  where  the  lands  lay,  there  seems  to  be  no  manner  of 
analogy  between  the  case  of  bastardy  and  dower.     To  whatever 
[  158  ]    bishop  the  writ  in  either  case  is  directed,  it  is  sent  to  him  as 
ordinary,  as  having  either  in  fact  or  in  the  intendment  of  law, 
cognizance  of  the  question.     The  ordinary  acts  as  a  judge,  in 
a  cause  regularly  instituted  before  him  :  one  of  the  reasons  for 
not  sending  a  writ  to  the  bishop,  where  a  party  who  is  at- 
tempted to  be  bastardized  is  dead,  or  a  stranger  to  the  auit^ 

(a)  PI.  20. 
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is,  that  the  suit  in  the  Court  Christian  cannot  be  decided  be*     1793* 

tween  the  parties ;  it  is  a  false  reason  to  say  that  it  does  not  go    j 

in  that  case  because  it  is  peremptory ;  it  is  peremptory  because  agauut 
it  is  the  judgment  of  a  Court  of  competent  jurisdiction,  in  a  ^"*"**'*^ 
suit  between  the  parties.  If  under  any  circumstances,  the  writ 
goes  to  a  bishop  within  whose  diocese  the  espousals  were  in 
fact  not  celebrated,  it  is  pretty  clear  that  he  might  decline 
certifying.  In  one  of  the  cases  that  were  cited,  it  was  said 
expressly,  that  he  might  return  by  way  of  answer  to  the  writ^ 
that  the  place  of  the  espousals  alleged  to  be  within  his  diocese 
was  not  within  his  diocese,  which  return  could  not  be  admitted 
if  the  writ  might  go  to  any  bishop,  in  respect  of  the  matter  be* 
ing  in  its  nature  of  ecclesiastical  cognizance.  All  the  analogies 
of  law  contradict  that  notion.  In  the  theory  of  our  law,  a  jury 
of  one  county  could  not  try  a  matter  of  fact  arising  in  another 
county.  If  we  are  to  resort  to  analogy,  let  us  consider  how  the 
law  stands  respecting  the  certificate  of  the  bishop.  In  the  case 
of  profiession,  the  writ  went  to  th^  bishop  of  that  diocese  in 
which  the  religious  house  was  situate,  upon  the  presumption 
that  he  was  the  ordinary,  and  could  examine ;  but  if  the  reli- 
gious house  happened  to  be  exempted,  as  was  frequently  the 
case^  this  was  a  sufficient  return  to  the  writ,  and  the  trial  by 
certificate  coold  not  be  had.  If  a  question  arises  in  quare  im* 
pedit^  the  writ  goes  to  the  bishop  of  the  diocese  to  certify,  but. 
if  the  bishop  claims  any  thing  more  than  as  ordinary,  so  that 
he  may  be  a  disturber,  the  writ  cannot  go  to  him,  for  he  is  in*, 
terested:  in  that  case  it  does  not  go  to  any  other  bishop,  .but. 
it  goes  to  bis  metropolitan.  Why?  Because  he  is  superior, 
ordinary.  Suppose  the  case  then  to  arise  in  the  diocese  of  the 
Archbishop  of  Canterbury^  who  has  no  superior  ordinary,  and 
he  was  a  disturber,  and  consequently  the  writ  could  not  go  to 
him,  all  the  analogies  of  law  exclude  the  idea  of  the  writ  being 
sent  to  any  inferior  ordinary ;  in  that  case,  therefore,  it  is  evi- 
dent that  in  a  matter  confessedly  arising,  not  only  within  the 
kingdom,  but  even  within  the  diocese  where  the  writ  is  brought, 
and  wh^e  the  lands  lay,  there  could  be  no  writ  to  the 
bishop.  If  in  all  cases  in  which  a  writ  goes  to  the  bishop,  the  [  169  ] 
writ  is  sent  to  that  bishop  who  has,  or  is  at  least  presumed  to 
have,  jurisdiction  of  the  subject  matter ;  if  it  is  sent  to  him  as 
ordinary,  and  in.no  other  character,  and  if  where  it  cannot  be 
sent  to  the  ordinary,  even  within  the  kingdom,  it  cannot  be 

sent 
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VydS.      MDt  to  a  bishop  at  dl,  upon  what  principlr,  or  upon  i^het  aii«- 

"     logy  of  law,  caft  a  marriage  distinctly  stated  to  have  been  cele- 

against  bfated  out  of  any  diocese,  out  of  any  actual  or  presumed  juris- 
I&DXftTOK.  Miction  of  any  ordinary,  nay  out  of  the  kingdom,  be  sent  to  any 
bishop  to  be  by  him  inquired  into  and  certified  ?  If  the  trial  can- 
fiot  be  by  certificate^  we  lay  it  down  as  a  proposition  fundar 
mental  and  incontrovertible,  that  the  trial  is  to  be  by  the  coun- 
try :  and  for  a  reason  that  is  unanswerable,  that  there  may  not 
be  a  failure  of  justice.  This  is  not  a  point  to  be  debated^  bat 
they  who  have  the  curiosity  to  enquire  what  has  been  done  in 
eases  of  a  similar  exigency,  may  find  in  Sir  Thomas  Hdrdre^s 
Reports,  65,  several  instasices  collected  by  him  in  an  argument 
delivered  by  him,  of  cases,  in  tberr  own  nature  triable  by  the 
bishop'a  certificate,  sent  to  be  tried  by  the  country,  upon  the 
particular  circumstances  of  those  cases.  One  of  them  is  taken 
from  the  Year  Book  S  Richard  3S,  &  4.  and  it  was  trespass 
for  takifag  of  goods:  the  Defendant  pleaded  a  will  by  which  he 
iras  constituted  executor,  and  so  entitled  himself  to  the  goods 
in  question,  which  had  been  the  testator's.  The  Plaintiff  said, 
tbat  after  the  will  was  made,  whereby  the  Defendant  wais  a|H 
pointed  to  be  executor,  the  testator  made  another  will,  where* 
in  he  appointed  the  Plaintiff  to  be  his  executor ;  the  Defendant 
pleaded  that  the  Pope,  by  his  bull,  had  delegated  such  a  one  to 
examine  this  matter,  who  had  by  sentence  annulled  the  will  by 
which  the  Plaintiff  claimed.  It  was  resolved,  that  because  this 
matter  was  not  triable  by  the  certificate  of  any  bishop  of  JBng^ 
landf  to  whom  the  Court  might  write,  that  therefore  sortie  matter 
must  be  put  in  issue  triable  jp^^a^rtam,  ne  defieiatjtistitia. 

The  second  question  which  arises  upon  this  demurrer,  is, 
whether  in  point  of  form  or  in  substance,  it  was  necessary  that 
tile  Plaintiff  should  have  alleged  that  the  espousals  were  cele- 
brated in  some  place,  within  some  county  in  Englandj  in  order 
to  a  trial  by  the  country,  supposing  that  such  is  to  be  the  tml 
in  this  case?  I  must  conclude  that  this  inserting  of  a  place  has 
been  anxiously  avoided,  considering  the  circumstances  in  which 
this  replication  has  been  framed  :  I  suppose  from  an  apprehen- 
[  Y60  ]  sion,  in  my  judgment  unfounded,  that  the  alleging  a  place 
within  a  county,  for  the  purpose  of  trying  here  a  matter  arising 
in  a  foreign  country,  might  have  assisted  the  argument  in 
fkvour  of  a  trial  by  certificate.  The  leaving  the  replication 
open  to  this  objection,  undoubtedly  gives  great  advantage  to 
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the  Defendant)  because,  if  he  can  maintain  that  it  is  the  est**  I799> 
blished  form  of  replication,  in  similar  cases,  to  allege  a  pkoe  j^^ZIL 
within  a  county  in  England,  the  want  of  it  will  support  his  de^  agamd 
murrer,  it  being  specially  assigned  for  cause,  though  in  truth  *'*'•*• 
it  be  but  a  mere  form,  and  not  at  all  essential  to  the  real 
justice  of  the  case :  and  if  it  should  in  the  result  be  found 
that  there  is  no  such  established  form  of  replication,  the  D»* 
fendant  has  still  this  advantage,  that  he  will  be  at  liberty, 
to  insist  that  the  replication  is  in  this  respect  substantially 
defisctive,  and  that  in  this  respect,  therefore,  the  demurrer 
will  bold.  The  question  of  mere  form  must  be  decided  by 
the  books  of  entries;  but  no  one  entry  has  been  produced^ 
in  a  case  exactly  similar,  and  very  few,  if  any,  in  cases  ana« 
logons,  that  is,  where  any  matter  arising  in  a  foreign  coun* 
try  is  rqolied.  Forms  of  declarations  stating  matters  arising 
in  a  fiMreign  country,  or  even  pleas,  are  no  precedents.  Replica- 
tions stand  upon  their  own  ground  in  this  respect ;  they  have 
reSstenoB  to  the  declaration,  they  maintain  the  declaration, 
and  tbej  cannot  be  entirely  separated  from  the  declaration, 
ID  the  wey  in  whidi  a  plea  in  bar  may.  They  may  therefore 
bave  the  assistance  of  the  declaration,  as  far  as  concerns  the 
allcgattOD  of  a  place  within  a  county  of  England^  tot  the  mere 
porpose  <^  trial.  The  cases  cited  on  the  part  of  the  Defendant, 
for  another  purpose,  proving  or  tending  to  prove  that  special 
espomals  or  birth  in  another  county  should  be  tried  where 
the  writ  is  bronght,  and  many  other  cases  which  are  to  be  found 
in  the  books^  some  of  which  were  also  cited,  of  matter  re* 
speding  the  persons,  when  pleaded  in  abatement,  being  tried 
where  the  writ  is  brought,  suflBciently  establish  that  the  re- 
j^licafion  may  borrow  a  place,  for  the  mere  purpose  of  trial, 
from  ike  declaration,  of  which  I  make  no  other  use  at  present, 
than  to  draw  that  forms  of  declarations,  and  of  pleas  in  bar,  are 
no  preocdsDis  for  forms  of  replications,  and  I  conclude,  that  this 
objection  to  the  replication,  considered  as  an  objection  of  form 
only,  and  to  be  supported  only,  because  it  is  especially  assigned 
for  cause  of  demurrer,  is  not  so  maintained  as  to  oblige  us  upon 
&ir  ground  of  form  to  say,  that  this  replication  is  ill.  Consi- 
dered as  an  objection  in  substance,  I  am  ready  to  agree  that  it 
is  by  no  means  a  trivial  objection  ;  our  books  are  full  of  cases  [  l6l  ] 
upon  the  subject  of  venuesy  and  the  doctrine  is  very  nice  and 
curious*   It  was  anciently  the  opinion  of  lawyers,  that  a  jury  of 

one 
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1793.     one  county  could  not  try  any  matter  arising  within  another 
^  county,  and  a  foreign  county  was  almost  as  formidable  a  thing 

agamtt  Iq  point  of  jurisdiction  to  try,  as  a  foreign  country.  The  place 
*****  therefore  in  which  every  alleged  fact  was  done,  was  to  be  shewn 
upon  the  pleadings,  that  it  might  be  known  to  what  county  the 
jury  process  should  go ;  and  if  the  facts  arose  in  two  counties, 
or  in  confinio  comitatuum^  that  the  process  might  go  to  both 
counties.  The  old  law  too  being,  that  the  jury  were  to  come 
de  vicinetOf  there  was  another  necessity  created  for  very  great 
particularity  and  niceness  in  laying  venues.  But  when,  in  pro- 
cess of  time,  masculine  sense  had  so  far  controlled  the  former 
doctrine  of  venues,  that  in  respect  of  all  matters  transitoiryJn' 
their  nature  the  Defendants  were  obliged  to  lay  the  venues  of 
transactions  they  al)^;ed  in  their  pleas  in  the  place  and  county 
in  which  the  Plaintiff  had  laid  his  declaration,  and  since  the 
statute  4  ^». (a).has  directed  that  the  jury  should  come  de 
oorpore  comitatHs,  the  law  of  venues  will  be  found  to  be  veiy 
substantially  altered,  and  to  lie  in  a  very  narrow  compass ;  and 
the  distinction  between  laying  no  venue  at  all  in  a  p^ea^'  and 
being  obliged  to  lay  the  same  venue  as  is  to  be  found  in  the'de- 
claration,  will  not  be  a  very  substantial  one.  The  priooiple 
now  is,  that  the  place  laid  in  the  declaration  draws  to  it  the 
trial  of  every  thing  that  is  transitory,  and  it  should  .seem..that; 
neither  forms  of  pleading,  nor  ancient  rules  of  pl^ding«  estab- 
lished upon  a  different  principle,  ought  now  to  prevail  (&).  I 
have  said  that  there  was  a  time  when  a  for^'gn  county  was  al- 
most as  formidable  a  difficulty,  with  respect  to  mere  triial,  as  a 
foreign  country ;  and  in  respect  of  matters  arising  in  the  one  or 
in  the  other,  as  far  as  respects  the  trial  merely,  there  is  no  dif- 
ference between  them.  All  matters  arising  in  a  foreign  coun^ 
try  must  be  considered,  for  the  purpose  of  trial,  as  transitory; 
there  can  be  no  reason  for  preferring  the  trying  them  in  one 
county  rather  than  in  another.  When  the  old  doctrine  pre- 
vailed, if.  a  matter  arose  in  Ireland  the  judges  thought  them- 
selves obliged  to  take  the  jury  de  vicineto  of  the  borders  of  the 
English  county  nearest  to  Ireland:  but  since  that  doctrine  has 
been  justly  exploded,  if  a  Defendant  were  to  plead  a  matter 
arising  in  a  foreign  country,  he  would  be  obliged  to  lay  the 
:   :  same  venue  as  was   laid  in  the  declaration,  which  brings   us 

[  162]    ag^iQ  to  the  distinction  between  being  obliged  to  repeat,  the 

(a)  C.  16.  *•  6.  .      {h)  [Vide  Neale  v.  De  Garay,  7  T.  R.  247.  accord.} 

venue^ 
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t^enuef  which  is  in  the  declaration,  and  laying  no  venue  at  all,      1793* 
which  appears  to  me,  I  confess,  to  be  a  distinction  without  a    itDsaTON 
difference.     It  may  be  asked,  shnll  we  then  assume  jurisdiction      ogainst 
to  try  matters  arising  m  a  foreign  country,  witnout  even  the 
colour  which  the  fiction  of  the  parish  of  5^/  Mary  le  Box  in  the 
ward-  of  Cheap   has   so   long   supplied  ?   ^  Certainly  not :    of 
maitters  arising  in  a  foreign  country,  pure  and  unmixed  with 
matters  arising  in  this  country,  we  have  no  proper  original 
jurisdiction ;  but  of  such  matters  as  are  merely  transitory,  and 
follow  thejpierson,  we  acquire  a  jurisdiction  by  the  help  of  that 
fictibti'tG^  which  I  have  alluded,  and  we  cannot  proceed  without 
it:  bot  if  matters  arising  in  a  foreign  country  mix  themselves 
with  transactions  arising  here,  or  if  they  become  incidents  in 
an  action,  the  cause  of  which  arises  here,  we  have  jurisdiction, 
and  according  to  the  case  in   12  Mod.  the  fiction  need  not  be 
resorted  to  at  all,  and  if  resorted  to,  the  effect  will  be  not  to 
give  jurisdiction  ;  and  if  a  place  had  been  before  named,  for 
that  part  of  the  transaction  which  arose  here,  it  would  have  no 
effect  even  as  to  the  trial.     In  the  very  infancy  of  commerce, 
and  in  the  strictest  times,  as  I  collect  from  a  passage  in  Brooke^ 
TrialjfL  93.  the  coghizance  of  matters  arising  here,  was  under- 
stood to  draw'to'  it:  the  cognizance  of  all   matters  arising  in  a 
foreign  cdnntry,  which  were  mixed  and  conrected  with  it,  and 
in  these  days  we  should  hardly  hesitate  to  affirm  that  doctrine. 
The  result  is,  That  there  are  no  precedents  to  bind  the  case 
in  point  of  form,  and  if  there  were,  the  law  has  been  so  altered, 
that  they  ought  not  to  bind.     In  point  of  substance,  the  ques^ 
tion  on  this  marriage  in  Scotland  arising  incidentally  in  a  suit 
in  dower,  of  which  we  have  original  jurisdiction,  is  for  the  pur^ 
pose  c^tbis  cause  within  our  jurisdiction,  without  the  assist*- 
ance  of  a  fiction ;  and  the  venue  for  the  mere  purpose  of  trial, 
being  necessarily  the  venue  laid  in  the  declaration,  the  insert- 
ing it  in  the  replication  would  have  been  nugatory,  and  the 
want  of  it  can  do  no  harm.     We  are  therefore  of  opinion  that 
the  Demandant  is  entitled  to  judgment  in  her  favor. 

Judgment  for  the  Demandant. 


toL.  11.  K  French 
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1793. 


French  and  Hobson  aminst  Campbell. 


Wedneidayj 
June  19th. 

Bills  of  ex.  nnHIS  was  an  action  of  debt  on  three  bonds;  the  first,  dated 

dra^™  J^y  17,  1776,  for  12,104/.,  the  second,  September  9,3,  in 

in  England  the  same  year,  for  6104/.,  and  the  third,  on  the  same  2Sd  of 

^Eaahuiie^,  September^  for  6o60/.  each  of  which  was  stated  in  a  separate 


count. 

Plea,  Non  sunt  facta.  2.  Oyer  of  the  bond  in  the  first  count, 
by  which  it  appeared  that  the  Defendant  was  jointly  and  se- 
verally bound  with  Sir  James  Cockbum^  Bart.  Henry  Dotiglas, 
Esq.  and  Lauchlan  Macleane^  Esq.  Oyer  also  of  the  condition, 
which  was  as  follows : 

"  Whereas  the  above-bounden  Sir  Jhmes  Cochburn  hath  de« 
"  livered  to  the  above-named  Andrew  French  and  Daniel  Hob- 
"  son,  for  value  received,  a  certain  set  of  bills  of  exchange  four 
^'  in  the  set,  bearing  even  date  herewith,  drawn  by  the  said  Sir 
<^  James  Cockbum  on  Lieutenant  Colonel  Cockbmn  in  Bombty, 
^^  in  the  East  Indies^  for  twelve  thousand  one  hundred  and  four 
'^  and  one  third  star  pagodas,  payable  at  sixty  days  after  sight, 
"  to  the  order  of  the  said  Henry  Douglas  and  Sir  James  Cock" 
<<  burhf  and  by  them  indorsed,  as  also  by  the  said  Lauchlan 
"  Macleane  and  Alexander  Campbell^  a   true  copy  of  one  of 

which   said  set  of  bills  of  exchange  is  hereunder  written ; 

Now  the  condition  of  the  above-written  obligation  is  such,  that 
<<  if  the  said  set  of  bills  of  exchange  or  any  of  them  shall  be 
"  duly  paid  at  Bombay  aforesaid,  according  to  the  tenor  and 
*^  true  meaning  thereof,  or  if  the  said  set  of  bills  of  exchange  or 
^^  any  of  them  shall  be  /returned,  and  come  back  to  England, 
**  duly  protested ybr  want  of  payment,  (no  one  of  them  having 
*'  been  acquitted  as  aforesaid,)  and  the  said  Sir  James  Cockbum, 
**  Henry  Douglas,  Lauchlan  Macleane  and  Alexander  Campbell, 


<€ 
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(a)  [A  writ  of  error  was  brought  to 
reverse  the  judgment,  in  this  case,  on 
the  second  and  third  counts,  on  which 
this  Court  had  given  judgment  for 
the  Plaintiff,  which  judgment  was  re- 
versed by  the  Court  of  King's  Bench. 
It  was  held  by  the  latter  Court,  that 
the  bills  might  have  been  protested  in 


India  for  non-pajonent,  and  that  noi 
having  been  so  protested,  the  bon  * 
were  not  forfeited.     With  regard  t 
the  first  count,  the  Court  held  thaft" 
they  could  not  examine  it,  there 
ing  a  separate  and  independent  ju 
ment  given  upon  it,  on  which  n 
error  had  been  assigned,  6  T.  R.  soa 
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•*  any  or  either  of  theiD)  their,  any  or  either  of  their  heirs  exe-     179S. 
**  cutors  or  administrators,  shall  and  do  well  and  truly  pay  or     ^ 
**  cause  to  be  paid  unto  the  said  Andrew  French  and  Daniel     againM 
•*  Hobson^  their  executors,  administrators   or  assigns,   within     ^^"*"* 
^*  thirty  days  next  after  any  of  the  said  set  of  bills  of  exchange 
^^  returned  with  protest  duly  made  for  want  of  payment  thereof 
(no  one  of  them  having  been  acquitted  as  aforesaid)  shall  be 
produced,  or  legal  notice  thereof  given  to  the  said  Sir  James 
Cockbtami  Henry  Douglas^  Lauchlan  Madeane^  and   AleX" 
ander  CampbeU,  or  either  of  them,  their,  any  or  either  of 
<*  their  heirs,  executors  or  administrators,  the  full  amount  of 
**  such  bills  of  exchange,  as  shall  be  so  returned^  at  and  after    [  164  ]   * 
*^  the  rate  often  shillings  sterling  per  pagoda,  then  the  above- 
<'  written  obligation  to  be  void,  else  to  be  and  remain  in  fult 
"  force  and  virtue."     Oyer  also  of  the  said  copy  of  one  of  the 
said  set  of  bills  of  exchange,  written  under  the  said  condition 
of  the  said  writing  obligatory,  in  the  said  first  count  of  the  said 
declaration  mentioned,  which    was   in   the  following  words: 
<*  London^  the  seventeenth  Jidy  1776,  for  star  pagodas  12104^, 
<<  at  sixty  days  after  sight,  pay  this  second  of  exchange  (first 
*<  not  paid)  to  the  order  of  Messrs.  Douglas  and  Cockbumy  at 
"  the  house  of  Messrs.   Mctmbray  and   Menton^   in   Madras^ 
*<  twelve  thousand  one  hundred  and  four  and  one  third  star 
'*  pagodas,  value  here  received,  which  place  to  account.     To 
^^  lAeuienant  Colonel  Cockburn  in  Bombay**     Signed  Ja.  Cock'- 
bum^  indorsed  in  blank  Douglas  and  Cockburn^  L.  Madeane^ 
Alexander  Campbell.     <*  Which  said  writing  obligatory  in  the 
**  said  first  count  of  the  said  declaration  mentioned,  and  the 
*^  condition  thereof,  and  the  said  copy  of  one  of  the  laid  set  of 
**  bills  of  exchange  under  the  said  condition  written,  being 
*^  read  and  heard,  the  said  Alexander  by  leave  of  the  Court, 
*^  &c«  &e.  because  he  says  that  the  said  set  of  bills  of  exchange 
^'  in  the  said  condition  mentioned,  were  not,  nor  were  any  or 
^'  or  either  of  them  returned^  nor  did  the  same  or  any  or  eidier 
'^  of  them  come  back  to  England  duly  protested  for  want  of  pay- 
-mnent  thereof,  and  this  he  is  ready  to  verify,  wherefore  he 
^rays  judgment,  &c     And  for  further  plea  in  this  behalf,  as 
%.o  the  said  sum  of  money  in  the  said  first  count  of  the  said 
declaration  mentioned,  the   said  Alexander  by  like  leave, 
&C.  because  protesting  that  the  said  set  of  bills  of  ex- 
liange  in  the  said  condition  mentioned,  were  not,  nor  were 

N  ^  **  or 
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1 793^  *^  or  vras  any  or  either  of  tlietn  returned^  nor  did  the  same,  or  any 
p^^^^^  **  or  either  of  them,  come  back  to  England  duly  protested  Jbr 
agairui  «  watit  of  payment  thereof,  for  plea  in  this  behalf,  the  said  Alex^ 
AM»ELL.  ^j  ander  saith,  that  no  one  of  the  said  set  of  bills  of  exchange,  re- 
"  turned  with  protest  duly  made  for  want  of  payment  thereof,  was 
*•  nor  were  any  of  them  produced,  or  legal  notice  thereof  given  to 
*<  the  said  Sir  James  Cockburn,  Henry  Douglas,  Lauchlan  Mao^ 
*<  leane,  and  Alexander,  or  either  of  them,  and  this  he  is  ready  to 
"  verify,  wherefpre  he  prays  judgment,  &c."  The  fourth  plea, 
after  oyer  of  the  bond  in  the  second  count,  craved  oyer  also  of 
the  condition  of  that  bond,  which  was  as  follows :  *^  Whereas 
^^  the  above-bounded  Lauchlan  Macleane  hath  delivered  to  the 
*^  above-named  Andrew  French  and  Daniel  Hohson,  for  value 
^  received,  a  certain  set  of  bills  of  exchange,  four  in  the  set, 
^^  bearing  even  date  herewith,  drawn  by  the  said  Lauehlafi 
C  165  ]  "  Macleane  on  John  Macpherson,  -Jisq.  j  at  Fort  St.  George 
^  Madras,  in  the  JEast  Indies,  for  star  pagodas  six  thousand 
<*  one  hundred  and  four  and  one  third,  payable  at  sixty  days 
<<  q/ier  sight,  to  the  order  of  the  said  Sir  James  Cockbum^  and 
<<  by  him  indorsed,  as  also  by  the  said  Douglas  and  Cockbum, 
<*  and  Alexander  Campbell,  a  true  copy  of  one  of  which  said  set 
«*  of  bills  of  exchange  is  hereuuder  written.  Now  the  condi' 
"  Hon  of  the  above  written  obligation  is  such,  that  if  the  said 
set  of  bills  of  exchange,  or  any  of  them,  shall  be  duly  paid 
at  Fort  Saint  George  aforesaid,  according  to  the  tenor  and 
true  meaning  thereof,  or  if  the  said  set  of  bills  of  exchange, 
"  or  any  of  them,  shall  be  returned  and  come  back  to  Engtandy 
"  duly  protested  Jbr  want  of  payment,  (no  one  of  them  having 
^*  been  ac()uitted  as  aforesaid,)  and  the  said  Lauchlan  Madeaney 
"  Sir  James  Cockbum^  Hemy  Douglas,  and  Alexander  Camp» 
<*  bill,  any  or  either  of  them,  their  any  or  either  of  their  heirs 
**  executors  or  administrators,  shall  and  do  well  and  truly  pay, 
^  or  cause  to  be  paid,  unto  the  said  Andrew  French  and  Daniel 
^\fjt6hson,  their  executors,  administrators  or  assigns,,  within 
"  thirty  days  next  after  any  of  the  said  set  of  bills  of  exchange 
*•  tiiwned  with  protest  dtdy  made  for  the  want  of  payment  there- 
"  of,  (no  one  of  them  having  been  acquitted  as  aforesaid,)  shall 
"  be  produced,  or  legal  notice  thereof  given  to  the  said  Laueh* 
"  Ian  Macleane,  Sir  Thomas  Cockburn,  Henry  Douglas^  and 
**  Alexander  Campbell,  or  either  of  them,  their,  any  or  either  of 
*^  their  heirs,  executors  oi  administrators,  the  full  amount  of 

**  such 
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•*  Tfudh  bills  of  exchange,  as  shall  be  so  returned^  at  and  after  179S. 
••  the  rate  often  shillings  sterling  per  pagoda,  then  the  above-  p^^JJ^ 
••  written  obligation  to  be  void,  else  to  be  and  remain  in  full  agpinu 
**  force  and  virtue."  Oyer  also  of  the  said  copy  of  one  of  the 
said  set  of  bills  of  exchange,  written  under  the  condition  of 
the  said  writing  obligatory  in  the  said  second  count  of  the  said 
declaration  mentioned,  which  was  as  follows:  *^  London^  the 
"23d  September  1776,  for  star  pagodas  6104-j,  at  sixty  days 
**  s^htf  pay  this  first  of  exchange  to  the  order  of  Sir  James 
**  Cocthtm^  six  thousand  one  hundred  and  four,  and  one  third 
**  valoe  of  the  same*  which  place  to  account."  Signed  L.  Mac^ 
leane ;  To  John  MacpJierson  at  Fort  SL  George j  Madras,  In- 
dorsed in  blank, «/.  Cockburn^  Douglas  and  Coc/cbtern,  Alexander 
Campbell;  •*  which  snid  writing  obligatory  in  the  said  second 
**  count  of  the  said  declaration  mentioned,  and  the  condition 
"  thereof^  and  the  said  copy  of  one  of  the  said  sets  of  biHs  of 
*<  exchange  under  the  said  last  mentioned  condition  written, 
**  being  read  and  heard,  he  the  said  Alexander  by  like  leave, 
**  8cc.  &c.  because  he  says,  that  the  said  set  of  bills  of  exchange  [  l66  ] 
**  in  the  said  last  mentioned  condition  mentioned,  were  not  nor 
**  were  any  or  either  oflhem  rehnned^  nor  did  the  same  nor  any 
**  or  cither  of  them  come  back  to  England  duly  protested  for  want 
**  of  payment  thereof,  and  this  he  is  ready  to  verify,  wherefore 
*•  he  prays  judgment  if  the  said  Andrew  and  Daniel  ought  to 
*•  have  or  maintain  their  aforesaid  action  thereof  in  this  respect 
**  against  him,  &c." 

The  fifth  plea  was  the  same  as  the  third,  mutatis  mutandis. 

The  sixth  and  seventh  pleas,  which  related  to  the  bond  in 
the  third  count,  were  nearly  the  same  as  the  fourth  and  fifth, 
the  only  difference  between  them  arising  from  the  sums  and 
dates  of  a  third  set  of  bills  of  exchange,  as  a  security  for  which 
that  bond  was  given. 

Replication  to  the  second  plea,  *<  That  the  said  set  of  bills 
"  of  exchange  in  the  said  condition  mentioned,  after  the  making 
"  of  the  said  writing  obligatory  in  that  plea  mentioned,  were  sent 
•*  over  to  Bombay  aforesaid,  to  David  Scottj  Esq.^  as  the  agent 
**  of  the  said  Andrew  and  Danidy  in  order  to  be  there  presented 
^*  to  the  said  Lieutenant  Colonel  Cockburny  on  whom  the  same 
*•  were  drawn,  according  to  the  custom  of  merchants,  and  that 
***  the  flitid  set  of  bills  of  exchange,  afterwards,  to  wit,  on  the  t22d 
**  day  ofAngiistf  in  the  year  of  our  Lord  1777,  arrived  at  Bom* 

^'bay 
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1793.  ^  bay  aforesaid,  and  were  then  and  there  delivered  to  the  said 
^T^^  «<  David  Scott,  Esquire,  as  the  agent  of  the  said  Andrew  and 
against  «  Daniel  as  aforesaid ;  and  the  said  Andrew  and  Daniel  further 
**  say,  that  at  the  time  of  the  arrival  of  the  said  set  of  bills  of 
**  exchange  at  Bombay  aforesaid,  the  said  Lieutenant  Colonel 
*<  Cockburn  was  not  there,  but  had  left  that  place,  and  resided 
<^  elsewhere,  whereupon  the  said  Lieutenant  Colonel  Cocldmm 
^<  not  being  at  Bombay  aforesaid,  on  the  same  day  and  year  last 
*'  aforesaid,  at  the  request  of  the  said  David  Scatty  one  James 
*^  Todd,  a  notary  public  at  Bombay  aforesaid,  by  lawful  autho- 
•*  rity  duly  admitted  and  sworn,  did  go  to  Robert  Taylor^  the 
*^  attorney  of  the  said  Lieutenant  Colonel  Cockbum,  at  Bombay 
*^  aforesaid,  lawfully  authorized  to  act  for  him  the  said  Lieur 
*^  tenant  Colonel  Cockburn  in  tliat  behalf,  and  did  demand  ac- 
*^  ceptance  of  one  of  the  said  bills,  whereunto  the  said  Bobert 
<*  Taylor  answered,  that  the  said  Lieutenant  Colonel  Cockburn, 
^^  who  then  resided  bX,  Tanna,  had  determined  not  to  accept  the 
**  said  bills,  as  he  had  no  advice  from  the  said  Sir  James  of  the 
*<  nature  of  the  exchange,  nor  the  reason  of  the  said  draft,  and 
**  the  said  Robert  Taylor  refused  to  atcept  the  said  bills,  for  and 
^^  on  the  behalf  of  the  said  Lieutenant  Colonel  Cockburn^  wbere- 
[  167  ]  <<  upon  the  said  notary  duly  protested  the  said  bill  ^or  tBoii/  of 
**  acceptance  thereof,  according  to  the  usage  and  custom  of 
^^  merchants,  and  the  said  Andrew  and  Darnel  aver,  that  the 
**  said  Colonel  Cockburn  was  not  at  Bombay  aforesaid,  at  any 
**  time  after  the  arrival  of  the  said  sec  of  bills  of  exchange  there 
"  as  aforesaid,  and  before  one  of  the  said  bills  was  returned  to 
<^  England  as  hereafter  mentioned,  and  that  the  said  Lieutenant 
"  Colonel  Cockburn  did  not  give  or  leave  with  any  person  or 
**  persons  whatsoever,  any  order  or  orders  for  the  acceptance 
or  payment  of  the  said  bills,  or  any  one  of  them,  nor  was  or 
were  there  any  person  or  persons  at  or  in  Bombay  or  Madras, 
^*  who  would  either  accept  or  pay  the  said  bills  or  any  one  of 
^<  them,  nor  were  or  was  the  said  bills  or  any  of  them  accepted 
<<  or  paid,  wherefore  the  said  bills  so  protested  as  aforesaid, 
"  afterwards,  to  wit,  on  the  2 1st  day  of  May,  in  the  year  of  our 
<<  Lord  1778,  were  returned  and  came  back  to  England  so  duly 
**  protested,  no  one  of  the  said  bills  having  been  acquitted;  and 
"  this  the  said  Andrew  and  Daniel  are  ready  to  verify,  &c" 

The  replication  to  the  third  plea  was  the  same,  with  the  addi- 
tion of  tlie  following  avermenti  <<  And  the  said  Andrew  and 

*«  DemiH 
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^*  Daniel  further  say,  that  one  of  the  said  set  of  bills  of  ex-      1793. 
"  change,  so  returned  to  England  with  protest  duly  made,  in     yj^^^c^ 
**  manner  and  form  as  above  is  mentioned,  was  after  such  re-      agamtt 
•*  turn,  to  wit,  on  the  26th  day  of  May^  in  the  year  of  our  Lord 
**  1778,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
^^  produced,  together  with  the  said  protest,  to  the  said  Alexan^ 
«  der^  &c"  (the  Defendant) 

The  replication  to  the  fourth  plea  was  also  the  same,  except 
that  it  stated,  that  the  set  of  bills,  in  that  plea  mentioned,  were 
sent  to  Peter  Martin^  at  Madras^  as  the  agent  of  the  Plain- 
tiff, in  order  to  be  there  presented  to  John  Macpherson ;  that 
John  Macpherson  had  returned  to  England^  when  the  set  of 
bills  mentioned  in  that  plea  arrived  at  Madras^  and  averred, 
'*  That  the  said  last  mentioned  set  of  bills  were,  after  such  re- 
'*  turn  to  England^  to  wit,  on,  &c.  at  &c.  shewn  and  presented 
**  to  the  said  John  Macpherson  for  payment  thereof;  and  the 
*<  said  John  Macpherson  was  then  and  there  required  to  pay 
<(  tbe  same;  but  that  the  said  John  Macpherson^  at  the  said 
^  time  when  the  said  last  mentioned  bills  were  so  shewn  and 
^'  presented  to  him  as  aforesaid,  or  at  any  other  time,  did  not 
^  pay  the  said  sum  of  money  mentioned  in  the  said  bills,  or 
**  any  part  thereof,  but  then  and  there  wholly  refused  so  to  do; 
**  wherenpon  the  said  Andrew  and  Daniel,  afterwards,  to  wit, 
on  the  said  day,  &c.  at  &c.  duly  caused  the  said  last  men-  [  168  ] 
tioned  bills  to  be  protested  for  the  said  non-payment  thereof^ 
according  to  the  usage  and  custom  of  merchants,  no  one  of 
**  the  siud  bills  having  been  acquitted;  whereof  the  said  Alexan* 
**  der  then  and  there  had  notice." 

The  replication  to  the  fifth  plea,  stated  that  the  said  set  of 
bills  after  such  return  and  protest  for  non-payment,  was  pro- 
duced, together  with  the  said  protests,  to  the  said  Alexander. 

The  replication  to  the  sixth  and  seventh  pleas  were  similar 
to  the  two  last  above  stated. 

r 

To  the  two  first-replications  there  was  a  general  demurrer. 

To  the  third  there  was  a  rejoinder,  "  that  after  the  arrival 
**  of  the  said  set  of  bills  of  exchange  at  Fort  St.  George^  Madras 
•*  aforesaid,  to  wit  on  the  second  day  of  Jidy,  A.  D.  1777,  at 
**  Foii  St.  George,  Madras  aforesaid,  to  wit,  at  London  afore- 
^  said,  in  the  parish  and  ward  aforesaid,  the  said  Peter  Martin 
<^  in  that  plea  mentioned,  caused  one  of  the  said  set  of  bills  in 
*^  that  plea  mentioned,  to  be  presented  and  shewn  to  one  James 

"  Henry 
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1793*      '^  Henry  Casamajorf  and  one  Charles  Oakley y  then  and  there 

**  being  the  attornies  and  agents  of  the  said  John  Macphason^ 

against  *^  for  tbeir  acceptance  thereof,  but  that  the  said  James  Henry 
CAUfKKiXm  <c  Casamajor  and  Charles  Oakley y  so  being  the  attornies  and 
<<  agents  of  the  said  John  Macpherson^  then  and  there  refused, 
"  and  each  of  them  did  refuse  to  accept  the  same,  whereupon 
^<  the  said  Peter  Martin^  afterwards,  to  wit,  on  the  said  2d  day 
*<  otjulyy  A.  D.  1777,  caused  the  said  bills  to  be  protested  for 
<^  want  of  acceptance  thereof,  which  is  the  same  protesting  of 
<<  the  said  bills  for  want  of  acceptance  thereof,  as  is  mentioned 
^^  in  the  said  plea  of  the  said  Andrew  and  Daniel^  by  them 
"  above  pleaded  by  way  of  reply,  &c." 

The  rejoinders  to  the  fourth,  fifth,  sixth  and  seventh  replica- 
tions stated  in  like  manner  that  the  several  sets  of  bills  were 
respectively  presented  to  Casamajor  and  Oakley  for  acceptance, 
which  was  by  them  refused,  &c. 

To  these  rejoinders  there  were  general  demurrers. 

This  case  was  argued  in  Hilary  Term  last,  by  Bondy  SerjC, 
for  the  Defendant,  and  iMwrenee^  Serjt.,  for  the  Plaintiffs,  and 
a  second  time  in  Easiet'  Term  by  Rooke,  Serjt.,  for  the  Defend- 
ant, and  Le  Blanc,  Serjt.,  for  the  Plaintiff^.  On  the  part  of 
the  Defendant  the  arguments  were  as  follow. 

The  question  for  the  decision  of  the  Court  in  this  case  is,  M'he- 
ther  the  matter  alleged  in  the  replications  to  the  two  special  pleas 
pleaded  to  the  first  count  in  the  declaration,  to  w  hicli  replications 
the  Defendant  has  demurred,  is  such  un  answer  to  the  pleas  as 
t  169  ]  will  intitle  the  Plaintiffs  to  recover;  for  though  there  are  de- 
murrers to  the  rejoinders,  yet  on  those  demurrers  the  same 
question  arises  with  respect  to  the  bonds  stated  in  the  second 
and  third  counts,  as  appears  on  the  former  demurrers.  That 
question  in  substance  is,  whether,  when  there  is  a  bond  condi- 
tioned for  the  payment  of  money  wiihiu  thirty  days  after  bills 
are  returned  from  tlie  East  Indies  protested  for  non-payment^  or 
notice  given  of  their  being  so  returned,  such  bond  is  forfeited 
by  a  refusal  to  pay,  on  the  bills  being  returned  protested  for 
non-acceptance?  It  seems  impossible  to  answer  this  question 
.  in  the  adirmativc,  unless  it  can  be  shewn  that  a  protest  for  non- 
payment, and  a  protest  for  non-acceptance,  are  one  and  the 
^me  thing.  If  there  be  a  clear  difference  between  the  two  in- 
/itruments,  recognized  and  adopted  by  courts  of  law,  then  it  will 
fcUow,  that  the  obligee,  in  order  tp  repover  pn  the  bond,  must 

produce 
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produce  a  proitest  for  non-payment^  and  that  he  eaAtidt  satisfy 
the  terms  of  the  obligation,  by  a  protest  for  non-aooeptance* 
Now  it  cannot  be  denied  that  there  is  such  a  difference.  A  biU 
protested  for  non-acceptance  may  yet  be  paid  at  the  time,  when 
it  becomes  due.  If  an  indorser  of  a  foreign  bill  is  called  upon 
to  pay  it,  in  consequence  of  its  not  being  accepted,  it  is  the  re- 
ceived practice  among  merchants,  that  the  indorser  shall  not 
sue  the  drawer  without  producing  a  protest  for  non-payment(a), 
which  cauuot  be  made  before  the  time  when  the  bill  becomes 
due.  But  the  most  material  distinction  is,  that  a  protest  for 
non-acceptance  may  be  made  immediately  on  thp  acceptance 
being  refused^,  bqt  a  protest  for  non-payment,  not  before  the 
day  of  payment  arrives;  and  it  is  on  this  dihtinction  that  the 
present  case  chiefly  depends,  the  bills  being  drawn  at  sixty  days 
sight.  For  if  it  be  possible  to  put  a  protest  for  non-acceptance, 
and  a  protest  for  non-pnyment  on  the  same  footing,  and  to 
make  the  former  equivalent  to  the  latter,  there  is  an  end  of 
those  provisions  which  the  parties  concerned  in /n^/ian. remit- 
tances anxiously  makc^  in  order  to  induce  the  holder  of  the 
bills  to  wait  till  the  time  of  payment  in  case  they  are  not  ac- 
cept^^.  In  the  course  of  these  Indian  transactions,  it  frequent- 
ly happena.^at  the  holder  sends  the  bills  by  one  ship,  and  the 
drawer  his  advices  by  another:  now  as  the  drawer  is  aware 
that  the  bills  may  possibly  arrive  in  India  before  the  advices, 
and  that  the  drawee  will  probably  not  accept  them  without  ad- 
vice, it  is  usual  for  the  drawer  to  offer  a  considerable  advantage  [  170  ] 
to  the  holder,  as  an  inducement  for  him  to  keep  the  bills  in 
India  till  the  time  of  payment,  which  is  commonly  sixty  days 
afier  sight,  instead  of  sending  them  back  protested  for  non- 
acceptance:  a  collateral  security  is  therefore  given,  to  pay  so 
much  //fr  pagoda,  if  the  bills  are  returned  protested  for  non- 
payment.- Now  if  the  Court  were  to  say,  that  the  terms  of  the 
bonds  were  complied  with,  by  the  bills  being  returned  pro- 
tested for  non-acceptance  (6),  they  would  destroy  all  the  advan- 


(a)  This  was  stated  to  be  the  prac- 
tice among  merchants,  but  qtusref 

{fi)  In  &it  part  of  the  argument,  a 
case  of  Siav^  v.  Crawford  was  cited, 
tried  before  Mr.  J.  BuUer  at  Guildhall, 
at  tbe  Sitthigs  after  TrinUy  Term 
1 784,  on  a,  bond  similar  to  the  pre- 
Bent,  where  there  were  three  pleas ; 
^wo  of  ufuiyi  and  the  third,  that  **  the 


'<  bill  was  not  returned  dul^  protested 
**  for  non-payment",  and  issues  join- 
ed on  those  pleas ;  and  the  Plaintiff 
was  nonsuited  for  want  of  a  protest 
for  non-payment.  But  as  that  case 
seemed  to  turn  merely  on  the  form 
of  the  issue,  and  therefore  not  to  be 
applicable,  it  is  omitted  in  the  state* 
ment  of  the  argum^t. 

tage, 
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3793.     tage,  which  it  was  the  intent  of  the  parties  to  give  the  drawers 

Ykkuch  ^^  ^^^  '^^''^^  ^^^  ^^^  obligors  of  the  bonds,  namely,  a  delay  of 
agakut  sixty  days,  daring  which  time  the  advices  that  such  bills  were 
drawn  might  arrive  in  India^  or  effects  might  be  sent.  That 
this^was  the  intent  of  the  parties  is  manifest  beyond  a  doubt, 
and  there  catinot  be  a  safer  rule  in  the  construction  of  a  con- 
tract, than  the  intent  of  the  parties  cbntracting.  It  is  also  a 
rule  of  law,  that  where  there  is  an  obligation  with  a  condition, 
the  condition  shall  be  construed  most  in  favour  of  the  obligor, 
though  a  single  bond  shall  be  taken  strictly  against  him.  Ch. 
Litt.  200.  1  Saund.  66.  And  it  was  said  by  Mr.  Justice  Buller 
in  Straton  v.  RastaUj  2  Teim  Rep.  B.  R.  370.  "  that  against  a 
surety,  the  contract  cannot  be  carried  beyond  the  strict  letter 
of  it,"  and  in  the  present  case  the  Defendant  Campbell  joined 
in  the  bonds  as  a  suretv. 

On  the  part  of  the  Plaintiffs  the  arguments  took  the  follow- 
ing course: — 

In  this  case  there  are  two  questions :  the  first.  What  was  the 
intention  of  the  parties  according  to  the  true  construction  of  the 
contract ;  the  second,  Whether,  supposing  the  terms  of  it  not 
to  have  been  literally  complied  with,  there  has  not  been  a  sub- 
stantial performance  of  the  conditions?     With  respect  to  the 
fiirst  question,  the  facts  admitted  by  the  pleadings  are  these:  the 
Plaintiffs  were  desirous  to  remit  money  to  Indian  and  in  order 
t6  make  the  remittance,  they  applied  to  the  Defendant  and  the 
other  obligors,  to  give  them  bills  of  exchange  in  England^  pay — 
able  in  India^  for  which  they  paid  a  valuable  consideration  q^ 
[  171  ]    and  there  was  an  agreement  between  the  parties,  that  in  cas^ 
the  bills  were  not  paid  in  Indioy  the  obligors  would  pay  the 
obligees  after  a  certain  rate  per  pagoda^  within  thirty  days  after 
the  bills  should  be  returned  protested  for  non-payment.     Now 
this  being  the  nature  of  the  contract,  the  parties  are  to  be  pre- 
sumed to  have  entered  into  it  with  a  knowledge  of  the  general 
law  relating  to  bills  of  exchange,  which  form  the  basis  of  it 
That  law  is,  that  the  drawer  of  a  bill  of  exchange,  by  the  act 
of  drawing  it,  undertakes,  among  other  things,  that  the  person 
on  whom  it  is  drawn,  shall  be  found  at  the  place  where  he  is 
described  as  being,  for  the  purpose  of  the  bill  being  presented 
to  him,  and  that  he  shall  accept  it  when  presented.     If  the  bill 
be  not  accepted,  the  holder  may  immediately  sue  the  drawer, 
without  waiting  for  the  expiration  of  the  time,  when  it  becomes 

due. 
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due.  Bright  v.  Punriery  BuU.  N.  P.  269.  MiJford^.  Mayor^  1793. 
DaugL'54.(a).  This  being  the  general  law  on  the  subject,  if  in  ywoicb 
this  particular  instance  any  thing  more  is  to  be  done  by  the  agamat 
Piainti£&,  than  is  usually  required  from  the  holder  of  a  bill  of  ^^^T"- 
exchange,  it  ought  to  have  been  stated  expressly  and  unequivoN- 
cally  in  the  conditions  of  tlie  boq|i%  otherwise  the  Court  wiH 
not  intend  that  it  was  tlie  intention  of  the  parties  that  tho 
holders  of  the  bills  in  question  should  do  any  thing  o«t  of  the 
usual  course  of  proceeding.  If  it  had  been  their  intention  that 
the  holders  should  keep  the  bills  sixty  days  in  India,  such  in*- 
taition  ought  to  have  been  clearly  expressed.  The  parties  are 
to  be  coiisidered  as  using  language  in  its  proper  signification  ; 
when,  therefore,  they  speak  of  bills  being  returned  duly  pro- 
tested, they  must  be  understood  to,  mean,  that  the  bills  should 
be  returned  with  such  protest  as  the  law  requires  in  such  cases^ 
which  is  obviously  a  protest  for  non-acceptance.  And  this  wiU 
evidently  appear  on  the  face  of  the  condition  itself,  by  a  fair  and 
easy  transposition  of  the  words  ^*  for  want  of  payment";  for  let 
those  words  precede  in  the  sentence  the  words  *^duly  protested", 
which  they  may  do  without  any  violence  to  the  construction, 
and  the  condition  will  be  *^  if  the  bills  should  be  returned  for 
*^  want  of  payment,  duly  protested",  &c. 

But  secondly,  the  conditions,  if  not  literally,  have  at  least 
been  substantially  performed.  It  is  confessed  by  the  pleadings^ 
that  when  the  first  set  of  bills  arrived  in  India,  Colonel  Cockhan, 
OD  whom  they  were  drawn,  was  not  at  Bombay,  and  his  attorney, 
CD  being  applied  to,  refused  to  accept  them.  The  contract 
therefore,  which  had  been  entered  into  with  the  drawer,  failed  [  172  ] 
in  the  first  instance;  the  drawee  was  not  found  at  the  place 
where  he  was  described  to  be  by  the  bills;  and  his  attorney 
refbsed  to  accept;  under  these  circumstances,  the  only  protest 
that  could  be  made  was  made,  which  was  a  protest  for  non- 
acceptance.  With  respect  to  the  two  other  sets  of  bills,  which 
were  drawn  upon  Macpherson  at  Madras,  the  place  also  where 
he  was  to  be  found  was  described  in  the  bills ;  but  when  the 
bills  came  to  Madras,  he  had  left  India,  and  was  returned  to 
Europe^  and  according  to  the  additional  fact  disclosed  in  the  re* 
joinder,  and  admitted  by  the  demurrer,  it  appears  that  the 
holders  applied  to  Messrs.  Oakley  txad  Casamqjor,  who  were  the 
Attonues  of  Macpherson  for  other  purposes,  to  know  whether 

(a)  8v0.edit. 

they 
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1793.  they  would  accept  the  bills^  which  they  positively  refused, 
p^^jj^  What  do  the  holders  do  npon  this?  They  protest  the  bills 
a^inti  for  non-acceptance,  and  send  them  back  to  England^  the  only 
▲MraiLL.  pj^^  where  the  person  on  whom  they  were  drawn  was  to  be 
Ibund;  at  that  place  they  are  presented  to  him  for  paj'nienty 
tiaving  been  previously  protested  for  non-acceptance  at  ISitdraSy 
and  he  refuses  to  pay  them.  So  that  with  respect  to  the  two 
latter  sMs  of  bills,  the  person  on  wKbm  they  were  drawn,  not 
being  to  be  found  at  the  place  where  he  was  described  to  be, 
and  where  the  drawer,  by  the  terms  of  his  contract,  had  en- 
gaged he  should  be,  and  nobody  being  there  who  had  authority 
to  accept  or  pay  them  for  him,  they  are  sent  after  him  to  the 
place  where  he  is,  and  he,  on  their  being  presented  to  him  for 
payment,  refuses  to  pay  them ;  upon  which  there  is  a  protest 
for  non-payment,  and  due  notice  given  to  the  parties,  to  whom 
notice  was  to  be  given  by  the  conditions  of  the  bonds.  Every 
thing  therefore  which  the  holders  of  the  bills  could  do,  has 
been  done,  and  if  the  terms  of  the  contract  have  not  been 
strictly  followed,  they  have  been  performed  cy-jrres.  From  the 
very  nature,  indeed,  of  the  transaction,  it  was  impossible  there 
should  be  a  protest  for  non  payment  in  India.  The  bills  are 
drawn  payable  sixty  days  after  sight.  Now  a  protest  for  nonl 
payment  cannot  be  made  till  the  time  of  payment  arrives:  in 
the  present  case  the  time  of  payment  could  not  happen  till  after 
sixty  days  had  elapsed  from  the  sight  of  the  bills  by  the  drawee: 
but  as  they  were  never  seen  in  India  by  the  person  on  whom 
they  were  drawn,  the  sixty  days  could  never  begin  to  run,  and 
consequently  the  time  of  payment  could  never  arrive  (a):  it  was 
£  173  ]  impossible  therefore  to  comply  with  that  part  of  the  condition 
which  required  a  protest  for  non-payment  in  India.  But  a 
bond,  with  an  impossible  condition,  becomes  a  single  obligation, 
and  the  obligee  is  intitled  to  recover  on  it.  So  if  the  condi- 
tion becomes  impossible  by  the  act  of  the  obligor.  Now  here 
both  Colonel  Cockburn  and  Mr.  Macpherson  were  the  corre- 
spondents of  the  obligors,  and  the  conditions  of  the  bonds  were 
rendered  impossible  by  their  being  respectively  absent  from  the 
places  where  the  bills  described  them  to  be ;  it  is,  therefore, 
quasi  the  act  of  the  obligors  themselves  which  renders  the  con- 
ditions impossible.  In  Brooke^  Abr.  tit.  Condition^  pL  127.  four 
cases  are  mentioned  of  conditions  becoming  impossible,  naniely» 

(a)  But  qtugre  of  this  ? 

where 
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where  th^  impossibility  arises  from  the  ace  of  Ood,  of  a  stranger,      ]  793* 
of  the  obligor,  and  the  obligee.  The  first  and  last  are  sufficient     p][^j^ 
to  prevent  a  forfeiture,  actus  Dei  nemini  facit  infuriam^  and  the      ofpantt 
obligee  cannot  take  advantage  of  bis  own  wrong.     But  in  the 
second  case  the  forfeiture  is  not  prevented,  for  the  obligor  has 
undertaken  that  he  can  rttle  and  govern  4Ae  stranger^  and  in  the 
third  his  own  act  shall  not  excuse  it.     Here  too  the  obligor? 
undertook  that  the  strangers.  Colonel  Cockburn  and  Mr.  MaC'» 
phersoHj  cj^uld  be  at  the  place  where  they  were  described  to  be, 
and  accept  the  bills. 

If  then  the  conditions  of  these  bonds  could  not  be  strictly 
and  literally  performed,  it  was  sufficient  that  the  performance 
should  be  as  near  as  possible  to  the  terms  of  them.  In  JLU. 
sec.  552.  it  is  said  '^  If  a  feoffinent  be  made  upon  condition 
*^  that  the  feofifee  shall  give  the  land  to  the  feoffi^r  and  to  the 
'^  wife  of  the  feoffor,  to  have  and  to  hold  to  them  and  to  the 
^  heirs  of  their  two  bodies  engendered,  and  for  de&ult  of  such 
**  issuer  the  remainder  to  the  right  heirs  of  the  wife ;  in  this 
*<  case^  if  the  husband  dieth,  living  the  wife,  before  any  estate 
^*  in  tail  made  unto  them,  &c.  then  ought  the  feoffee  to  make 
^^  an  estate  to  the  wife,  cls  near  the  condition^  and  also  as  near 
'*  to  the  intent  of  the  condition^  as  he  may  make  it :  that  ia  to 
^<  say,  to  let  the  land  to  the  wife  for  term  of  life,  without  im- 
*^  peachment  of  waste,  the  remainder  after  her  decease  to  the 
'*  heirs  of  the  body  of  her  husband  on  her  begotten  (a) :  and 
^  for  default  of  such  issue,  the  remainder  to  the  right  heirs  of 
**  the  bnsband."  And  Lord  Coke  commenting  on  this  passage 
219  i.  says,  **  A,  infeoffs  B.  upon  condition  that  jB.  shall  make 
**  an  estate  in  frank-marriage  to  C  with  one  such  as  is  the  [  174  ] 
**  daughter  of  the  feoffor :  in  this  case,  he  cannot  make  an 
*'  estate  in  frank-marriage,  because  the  estate  must  move  from 
<*  the  feoffee,  and  the  daughter  is  not  of  his  blood  ;  but  yet  Jie 
*<  most  make  an  estate  to  them  for  their  lives,  for  this  is  as  near 
^'  the  condition  as  he  can.  And  so  it  is,  if  the  condition  be  to 
*^  make  to  A,  (who  is  a  mere  layman)  an  estate  in  frank- 
*<  almoigne,  yet  he  must  make  an  estate  to  him  for  his  life,  for 
^*  the  reason  here  yielded  by  Littleton"  The  same  doctrine  is 
laid  down  in  Eaton  v.  Butter^  Sir  fV.  Jones  180.  Palm.  552. 
which  was  debt  by  Richard  Eaton  and  his  wife,  who  was  admi- 

(aVSee  S  Blac.  731.  the  observation      the  note  (3)  Haig.  and  Butl.  Co.  Lit; 
of  WUimd,  Ch.  J.,  on  this  patfage,  and      219  a. 

nistratrix 
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l79Si     ntstratrix  of  WtUiam  Butter^  against  Margaret  Butter  eiiecatris 
p^^j,^     of  John  Buttery  upon  an  obligation  made  by  the  testator ;  the 
ago»ut     condition  of  which  was,  that  if  he  should  happen  to  die  without 
issue  of  his  body  lawfully  begotten,  that  then,  if  the  said  John 
Butter  by  his  last  will,  or  otherwise,  in  writing,  should,  in  his 
life  time,  lawfully  assure  or  convey  to  the  said  William  Butter^ 
Ihs  heirs  and  assigns,  ciertain  lands,  &c.  &c.  the  obligation  to 
be  void,  &c.     The  plea  was,  that  William  Butter  died  in  the 
]ife>time  of  the  obligor,  to  which  there  was  a  demurrer ;  and. 
after  much  argument  the  Court  held  that  the  Plaintiff  was 
ibtitled  to  recover.     Tlie  principal  question  was,  whether  the 
obligor  was   not  bound  to  convey  the  estate  to  the  heir  of 
William  Butter  ;  and  though  all  the  Court  held,  that  where  a 
Coiidition,  possible  at  the  beginnings  becomes  absolutely  im- 
possible by  the  act  of  God,  the  party  is  discharged,  yet  WhiP' 
hck  and  Jones  held,   that  where  a  condition  could   not  be 
literally  performed,  by  the  act  of  God,  it  should  be  performed 
as  near  the  intention  of  the  parties  as  possible;   and  in  the 
report  in  Pa/m^, '554<«  it  is  stated  that  three  of  the  judges,  in 
the  absence  of  Dodderidge,  held  that  the  case  of  an  obligation 
did  not  differ  in  reason  from  that  of  a  feoffment  upon  condition, 
pu^  by  Littleton  /  for  one  was  an  obligation  in  rem,  the  other 
in  persdham. 

Upon  the  whole  therefore  it  is  submitted,  that  the  Plaintiff 
are  intitled  to  recover. 

Cur.  adms.  mdi. 
Lord  Chief  Justice  Eyre.  This  is  an  action  of  debt,  brought 
by  the  Plaintiff  upon  three  different  bonds,  in  all  of  which  the 
Defendant  was  bound,  but  bound  upon  different  considerations. 
Upon  oyer  of  the  condition  of  the  bond  in  the  first  count 
mentioned  in  the  declaration,  the  substance  of  it  is,  that  Sir 
[  175  ]  James  Cockburn  had  delivered  to  the  Plainti£&  French  and 
Hobson,  for  value  received,  a  set  of  bills  of  exchange,  bearing 
even  date  ^ith  the  bond,  drawn  by  Sir  James  Cockburn  on 
Lieutenant  Colonel  Cockburn  in  Bombay ,  for  12104-^  star 
pagodas,  payable  sixty  days  after  sight,  to  the  order  of  Douglas 
and  Company,  and  by  them  indorsed,  and  also  indorsed  by 
Lauchlan  Madeane  and  Alexander  Campbell,  which  bills  are  set 
forth  in  the  condition,  but  nothing  turns  upon  the  form  of  them. 
Then  the  conditions  of  the  bond  are,  that  if  these  bills  of 
exchange,  or  any  of  them,   shall  be  duly  paid  at  Bombay, 

according 
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according  to  their  tenor,  or  if  any  of  them  shall  be  returned      1799;; 
and  come  back  to  England^  duly  protested  for  want  of  payment,     -pmEvcm 
and  Sir  James  Cockbum^  Henry  Douglas^  Lauchlan  Macleane     agamd 
and  Alexander  CampbeU^  or  any  of  them,  shall  pay  to  French 
and  Hobson  within  thirty  days  after  any  of  these  bills,  so 
returned  with  protest  duly  made  for  want  of  payment,  shall  be  . 
produced  to  them,  or  legal  notice  given  to  them, :  the  full  ■, 
amount  of  such  bills  of  exchange,  after  the  rate  often  shillings 
sterling  per  pagoda,  then  the  obligation  was  to  be  void,  or 
otherwise  to  remain  in  full  force.     After  having  thus  stilted  the 
conditions  upon  oyer,  the  Defendant  pleads,  that  the  set  of 
bills  of  exchange  in  the  condition  mentioned,  were  not,  nor 
were  any  or  either  of  them  returned,  nor  did  the  same  or , either 
of  them  come  back  to  England  duly  protested  for  want  of  pay- 
ment* 

He  pleads  also  another  plea,  the  substance  of  which  is,  that 
these  bills  of  exchange  with  protests  upon  them  for  non-pay- 
ment, were  never  produced,  or  legal  notice  given  of  them  to  , 
Sir  James  Cockburn^  Henry  Douglas^  Lauchlan  Macleane^  and  t 
Alexander  Campbell^  or  either  of  them.     With  respect  to  the 
bond  in  the  second  count  of  the  declaration,  the  condition  of 
that  bond,  as  stated  upon  oyer,  is,  (after  reciting  that  Lauchlan  • 
Macleane  had  delivered  to  French  and  Hobson  for  value  received, 
another  set  of  bills  of  exchange,  drawn  by  Macleane  on  John  . 
Macpherson^  Esqr.  at  Fort  SU  George^  Madras^  in  the  Easi 
Indies^  for  6l04|  pagodas,  payable  at  sixty  days  .after  sight,  to  the 
order  of  Sir  James  Cockbum,  and  by  him  indorsed,  also  indorsed 
by  Douj^as  and  Company)^  in  substance  the  same  as  the  con- 
ditioo  annexed  to  the  former  bond,  and  the  pleas  are  the  same. 
With  respect  to  the  third  bond,  upon  oyer,  the  condition  of  . 
that  bond  recites  another  set  of  bills  of  exchange  for  another 
sum,  drawn  by  Lauchlan  Macleane  on  John  Macpherson  having 
been  delivered  to  those  parties,  and  is  also  in  substa,nce  the 
same  with  the  condition  of  the  former  bond  ;  and  the  pleas  are    [  176  ] 
also  in  substance  the  same. 

The  replication  to  the  first  plea,  which  applies  to  the  first  of 
these  bonds,  is,  that  the  set  of  bills  mentioned  in  the  condition, 
were  sent  over  to  Bombay  to  Daniel  Scott^  Esq.  as  the  agent  of 
the  PlaintiiF,  in  <{^der  to  be  there  presented  to  Lieutenant 
Colonel  Cockbumg  that  this  set  of  bills  of  exchange. arrived  in 
Bombay^  upon  the  22d  of  Augtist  in  the  year  1777,  and  were   . 

there 
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1793*  there  delivered  to  Mr.  Scott  as  the  PlaintifPs  agent;  that  at  the 
„^^^  '  time  of  the  arrival  of  these  bills,  Colonel  Cockbitrn  was  not  in 
against  Bombay^  but  had  left  that  place,  and  resided  elsewhere ;  that  at 
the  request  of  the  agent  &otti  James  Todd  a  notary  public  nt 
Bombay,  went  to  Robert  Taylor,  the  attorney  of  Colonel  Cock- 
burn,  and  demanded  of  him  acceptance  of  one  of  these  bills, 
to'  Whith  be  answered,  that  Lieutenant  Colonel  Cqckbum,  who 
then  resided  at  Tannoj  had  determined  not  to  accept  those 
bills,  as  he  had  had  no  advice  from  Sir  James  Cockbum  of  the 
nature  of  the  exchange,  nor  the  reason  of  the  draft.  By  the 
way,  I  would  observe  here,  that  this  manner  of  stating  evidence 
in  pleadings  is  extremely  irregular  and  defective  pleading,  and 
should  be  avoided. 

'It  goes  on  to  state,  that  this  notary  public  then  protested 
the  bills  for  want  of  acceptance,  according  to  the  usage  lind 
custom  of  merchants;  it  also  states  that  Colonel  Cockbum  was 
not  at  Bombay  at  any  time  after  the  arrival  of  these  bills  of 
exchange,  and  before  they  were  returned  to 'England;  that 
Colonel  Cockbum  left  no  orders  with  any  penfon  whatsoever,  for 
the  acceptance  or  payment,  or  any  persetis  who  would  accept 
or  pay  the  bills,  nor  were  they  accepted  or  paid,  and  therefore 
the  bills  so  protested  were  returned  and  camfcback  to  England, 
no  one  of  them  having  been  acquitted.  This  therefore  is  the 
replioation  to  that  plea,  which  states  that  the  bills  of  exchange 
were  never  returned  to  England  protested  for  non-payment 
As  to  the  plea  that  states,  that  the  parties  had  never  produced 
or  shewn  to  them  the  bills  returned  protested  for  non-paynient, 
they  reply  the  same  matter  in  substance  as  in  the  former  repli- 
cation, with  the  addition  that  the  bills  that  had  been  returned 
thus  protested  for  non-acceptance,  had  been  produced  and 
shewn  to  the  parties,  according,  as  they  insist,  to  the  terms  of 
the  condition. 

With  respect  to  the  plea  to  the  second  count  of  the  decla- 
ration, they  reply,  that  the  bills  mentioned  in  the  condition, 
[  177  ]  ^^^^  sent  over  to  Madras  to  Peter  Martin  the  agent  of  the 
Plaintiffs,  to  be  presented  to  Mr.  Macpherson,  on  whom  the 
same  were  drawn ;  that  they  arrived  at  Fort  St.  George  on  the 
2d  of  Jidy  1777,  that  they  werf  delivered  to  Peter  Martin  as 
the  Plaintiffs'  agent,  that  at  the  time  of  their  arrival  Mr.  Jlfac- 
pierson  was  not  at  Fort  St.  George,  but  had  left  that  place^  and 
was  returned  to  England^  and  thereupon  Mr.  Macpherson  not 

bdng 
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being  at  tcH  St.  Oeorge^  Peter  Martin  caused  the  bills  to  be     1793* 
protested  for  want  of  acceptance :  And  the  replication  goes  on     Ymou, 
to  aver,  that  Mr.  Macpherson  was  not  at  Fort  St.  George^  at  an;     agauut 
time  after  the  arrival  of  tiiis  set  of  bills,  and  before  they  were 
returned  to  England ;  and  that  he  did  not  leave  any  order  or 
orders  for  the  acceptance  or  payment  of  the  bills,  or  any  of 
them ;  that  there  was  no  person  at  Fort  St.  George  who  would 
accept  or  pay  them  :  that  the  bills  so  protested  for  non  accept- 
ance, OD  the  £d  of  May  1778,  came  back  to  England^  so  ^uly 
protested,  no  one  of  them  having  been  paid.     It  then  goes  on 
to  state,  and  in  this  respect  it  differs  essentially  from  the  former 
replication,  that  these  bills,  after  they  were  returned  to  Eng^^ 
landf  upon  the  1 8th  of  Jatusary  1779)  were  presented  to  Mr. 
MaqAerson  for  payment,  and  that  Mr.  Macpherson  was  then 
required  to  pay  them,  but  that  Mr.  Macpherson  did  not  pay 
them,  or  any  part  of  them,  but  refiised  so  to  do ;  and  there- 
upon,  on  the  iSth  o(  January  1779f  the  Plaintiffs  caused  these 
bills  to  be  protested  for  non-payment,  of  which  the  Defendants 
had  notice.    They  insist  therefore,  that  though  these  bills  were 
not  sent  back  from  Indta,   protested  for  non-payment,   yet 
having  been  sent  back  protested  for  non-acceptance,  and  then 
liaving  been  here  in  England  shewn  to  Macpherson^  and  pay- 
ment demanded,  which  payment  was  refused,  and  having  been 
here  protested  for  non-payment,  this  satisfies  the  condition,  and 
iDttcles  the  Plaintiffs  to  call  for  the  payment  of  the  money,  ac-» 
cording  to  the  terms  of  the  condition.     They  repeat  the  sub- 
stance of  this  replication,  in  order  to  meet  the  case  which  is 
pleaded,  with  respect  to  their  not  having  notice  of  the  btlb- 
having  been  returned  for  non-payment 

They  then  go  on  to  the  third  count  of  the  declaration ;  and 
the  replication  is,  in  substance,  the  same  upon  the  third  count, 
as  it  is  upon  the  second.  There  is  a  demurrer  on  the  part  of 
the  Defendant  to  the  first  replication,  and  a  frivolous  rejoinder 
to  the  second  and  third ;  and  in  the  end,  that  rejoinder  pro- 
duces another  demurrer,  and  so  the  whole  question  comes  be- 
fore the  Court,  upon  a  demurrer  joined  between  those  parties 
upon  different  parts  of  the  pleadings,  and  the  points  that  arise 
upon  this  demurrer  result  to  these  few  and  simple  questions,  [  178  ] 
visu  Whether  the  Plaintiffi  have  shewn  that  they  have  per- 
fcMrmed  the  conditions,  on  their  part  to  be  performed,  so  as  to 
intitle  them  to  call  for  a  performance  of  the  conditions  on  the 

roL.  II.  o  part 
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1793.  part  of  the  Defendant,  or  in  failure  of  that  performance,  to  de* 
p^^^  mand  payment ;  and  the  case  does  not  He  very  wide,  but  rather 
against  in  a  narrow  compass.  We  agree  with  those  who  object,  that 
the  Plaintiffs  have  not  in  this  instance  performed  their  part  of 
the  conditions,  that  these  conditions  are  to  be  nnderstood  ac- 
cording to  the  true  intent  of  the  parties.  We  agree  farther, 
that  if  it  appears  that  the  condition  of  a  bond  is  impossible  to 
be  performed,  the  bond  becomes  a  single  bond,  because  the 
obligation  is  created,  and  the  party  is  to  obtain  a  defeasance  of 
that  obligation  as  he  may ;  if  he  cannot  obtain  that  defeasance, 
in  consequence  of  the  terms  of  it  being  originally  impossible^ 
the  consequence  is,  that  he  has  entered  into  a  bond,  and  he 
has  nothing  to  say  against  the  penalty  of  it,  therefore  he  must 
pay  it  {a).  We  also  agree,  that  if  there  be  a  default  in  the  De- 
fendant, by  occasion  of  which  default  it  is  impossible  that  some*- 
thing,  which  according  to  the  terms  of  the  condition,  is  in  the 
order  of  things  precedent,  and  to  be  performed  on  the  part  of 
the  plaintiff,  should  be  performed,  in  that  case,  as  it  cannot  be 
performed,  the  perfbrmance  of  it  is  dispensed  with.  On  the 
other  hand,  every  possible  condition,  upon  which  money  is  ta 
become  payable,  must  be  performed,  or  must  be  dispensed 
with  upon  suiBScient  ground,  before  the  money  is  demandable 
in  an  action;  and  in  the  action  in  which  it  is  demanded^  it 
must  appear  that  the  condition  has  been  performed,  if  not  lite* 
rally,  at  least  substantially,  or  that  by  reason  of  some  default 
in  the  opposite  party,  the  performance  of  the  conditicnt  Im» 
been  prevented,  which  dispenses  with  that  performance.  And 
to  come  nearer  to  the  present  case,  if  there  is  a  condition  an* 
nexed  to  a  writing  obligatory,  for  the  benefit  of  the  obligor^ 
and  the  obligee  is  by  the  terms  of  it  to  do  the  first  act,  or  to 
concur  with  the  obligor  in  doing  the  first  act,  he  must  do,  or 
concur  in  doing  that  first  act,  before  he  can  demand  the  pa»- 
nalty.  If  a  stranger  is  to  do  the  first  act,  the  obligor  is  to  pro*' 
cure  that  stranger  to  do  it,  it  being  for  his  benefit;  but  if  the 
obligee  himself  is  to  do  it,  the  obligee  cannot  demand  the  pe- 
nalty till  he  has  done  it ;  it  is,  with  regard  to  him,  in  the  na- 
ture of  a  condition  precedent. 

If  tBis  wanted  authority,  there  is  a  case  in  2  Saftnd,  106« 
Holdippj  executor  of  Dowse,  v.  Otway,  which  is  a  strong  autho- 
rity for  a  proposition,  which  in  my  opinion  wants  no  authority^ 

(a)  [Vide  1  Saund.  66.  and  notes.] 

beeaase 
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because  it  stands  opon  plain  principles.    That  was  a  case  in      1 795. 
error  from  the  Court  of  Common  Pleas.     It  was  an  action  of    ,; 
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debt  on  a  bill  obligatory  made  by  the  testator  to  Otway  for  68/.      agaiiut 
whicti  he  covenanted  to  pay,  as  soon  as  seyerai  bills  of  costs  of 
the  testator,  expended  in  the  prosecution  of  suits  in  law  or 
equity,  for  Robert  and  Margery  Riggs^  should  be  duly  audited, 
debated  and  settled  by  two  attornies,  to  be  indifferently  chosen 
between  tbem,  to  examine  and  state  the  accounts  of  the  bills ; 
one  third  of  which  was  to  be  paid  by  the  plaintiff^  to  Otway. 
The  SbdotiflT  protesting  that  he  was  always  ready  on  his  part 
to  do  every  thing  that  was  on  his  part  to  be  performed,  and 
protesting  that  there  was  nothing  due  on  any  bill  of  costs,  in 
the  proMcntion  of  any  suits,  averred,  that  the  testator  in  his 
li£9-tinie,or  the  Defendant  since,  had  never  shewn  nor  produced 
any  tnllf  of  costs  expended  in  the  prosecution  of  the  suits  afore- 
said, to  be  audited,  debated  and  settled;   he  therefore  con« 
eluded  that  he  was  well  entitled  to  maintain  his  action.     The 
judgment  was  by  default.     It  went  into  the  Court  of  King's 
Bench  by  error,  upon  another  point ;  that  point  which  we  have 
lately  had  under  consideration  here  (a),  with  respect  to  the 
power  «f  the  Couit  themselves  to  assess  the  damages,  with  the 
assent  of  the  Plaintiff.     That  point  was  decided  against  the 
Plaintiff  in  error,  but  in  the  course  of  the  argument,  another 
olgection  was  taken  by  Saunders^  a  man  who  very  well  under- 
stood what  he  was  doing ;  he  objected,  that  the  Plaintiff  had 
not  sufficiently  intitled  himself  to  his  action,  for  the  68/.  was 
not  to  be  paid  till  the  bills  of  costs  were  settled  by  the  two  at- 
tornies ;  that  the  averment  was  nothing  to  the  purpose,  for  the 
testator  was  not  bound  to  produce  any  bills  to  any  body,  but 
the  two  attornies :  That  the  Plaintiff  ought  to  have  averred, 
that  two  attornies  were  chosen,  and  that  the  testator  did  not 
prodoce  the  bills  of  costs  to  them  to  be  settled ;  or  he  ought  to 
have  averred,  that  be  had  appointed  one  attorney,  and  had  re- 
quired the  testator  to  appoint  another,  to  examine  and  settle 
tlie  billS)  which  the  testator  had  refused  to  do,  by  whicli  it 
might  have  appeared  that  the  Plaintiff  was  in  no  fault,  and 
thai  there  was  a  default  in  the  testator :  That  the  money  was 
payable  upon  the  settling  of    the  bill  by  the    two  attornies. 
This  did  not  appear  to  have  been  done,  nor  that  there  was  any 
^iefiuilt  in  the  testator,  by  occasion  of  which  it  was  not  done ; 

(a)  Vide  sale,  vol.  i.  pp.  85S,  528, 541. 

o  9,  and 
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1793.      and  of  this  opinion  was  the  whole  Court.  However  they  meant 
Z  to  give  judgment  nisi^  meaning  to  consider  the  question ;  bat 

against      JoneSy  who  was  counsel  with  the  Defendant  in  errof)  thinking 
r  l^O^l    that  he  could  not  maintain  the  judgment,  in  order  to  expedite 
the  cause,  that  another  action  might  be  brought,  desired  that 
judgment  might  be  pronounced,    reversing  the  judgment   by 
default  in  the  Court  of  Common  Pleas.  The  grounds  upon 
which  that  reversal  proceeded  are  clearly  stated ;  they  are  very 
rational,  and  appear  to  me  to  have  a  direct  application  to  the 
present  case,  to  establish  the  grounds  upon  which  our  decision 
now  ought  to  proceed.     With  regard  to  the  language  of  the 
conditions  stated  in  the  pleadings,  there  is  no  ambiguity  in  it, 
nor  any  doubt  as  to  the  intent  of  the  parties.     The  words  are 
'  plain,  that  the  money  is  to  be  payable  here,  in  the  event  of  the 
bills  being  sent  back  protested  for  non-payment*   A  protest  for 
non-payment  is  perfectly  intelligible,  and  known ;  and  it  is  un- 
doubtedly a  different  thing  from  a  protest  for  non-acceptance ; 
that  difference  was  so  clearly  demonstrated  in  the  course  of  the 
argument,  that  it  is  not  necessary  for  me  now  to  point  it  out. 
With  regard  to  any  supposed  difficulty  having  arisen,  which 
prevented  the  returning  the  bills  protested  for  non-payment,  it 
is  impossible  to  make  out  that  there  was  any  difficulty  created 
by  any  body :  and  therefore  the  question,  by  whom  the  diffi- 
culty was  created,  does  not  arise;  in  truth  there  was  no  diffi* 
culty  at  all ;  it  was  in  the  power  of  the  parties,  whether  the 
persons  upon  whom  the  bills  were  drawn  were  resident  or  not 
resident,  to  protest  them  for  non-payment,  as  much  in  their 
power  as  it  was  to  protest  them  for  non-acceptance :  certainly, 
if  it  were  material,  there  was  no  fault  in  the  Defendant,  which 
prevented  in  any  manner  the  Plaintiffs  from  protesting  these 
bills  for  non-payment 

The  question  therefore  is  reduced  to  a  single  point:  Have 
the  Plaintiffs  shewn  that  they  have  substantially  performed  the 
conditions  on  their  part  to  be  performed,  before  the  right  to 
call  for  the  performance  of  the  conditions,  on  the  part  of  the 
obligor,  or  the  penalty  is  to  attach  ?  With,  regard  to  the  bills 
drawn  on  Colonel  Cockburn^  which  are  the  bills  mentioned  in 
the  condition  of  the  bond  in  the  first  count  in  the  declaration, 
there  seems  to  be  no  colour  to  argue  that  they  have  performed 
that  condition ;  they  have  totally  failed.  The  condition  called 
upon  them  to  return  these  bills  protested,  for  non-payment; 

to 
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to  this  hour  they  have  not  been  protested  for  non-payment,      J  793. 
they  therefore  never  could  be  returned,  there  never  could  be     fJ[^^^ 
notice  of  their  having  been  returned  protested  for  non-pay-      against 
ment,  not  having  been  so  returned ;   according  to  the  plain 
import  of  the  condition,  as  well  as  upon  the  authority  of  the 
case  which  I  have  cited,  they  have  failed  in  performing  that 
prelimioary  act  upon  which  the  condition  to  be  performed  by 
die  Defendant  was  to  arise,  and  consequently  they  cannot  be 
permitted  to  maintain  their  action  upon  that  count.    With  re-    [  181  ] 
spect  to  the  bonds  in  the  other  counts  of  the  declaration,  whe- 
ther the  condition  on  the  part  of  the  Plaintiffs  has  been  suffi- 
ciently performed,  so  as  to  enable  them  to  call  upon  the  De- 
fendants to  pay  the  money  stipulated  to  be  paid,  or  in  failure 
to  pay  the  penalty  of  tlie  bond,  depends  upon  this,  whether  we 
can  ccHistrue  a  protest  for  non-payment,  made  here  after  the 
bills  are  returned  for  non-acceptance,  to  be  equivalent  to  a  pro- 
test for  non-payment  there,  and  the  bills  returned  from  thence, 
with  that  protest  upon  them.     I  at  first  hesitated  witli  regard 
to  that,  because  it  occurred  to  me,  that  it  might  be  very  possi- 
ble, that  if  the  bills  had  been  kept  till  they  were  due  in  India, 
they  might  have  been  paid  there,  that  it  was  a  very  different 
thing,  whether  the  payment  was  to  be  exacted  there,  or  here, 
because  the  bills  might  have  been  drawn  upon  a  person,  who 
was  only  an  agent,  who,  while  he  remained  in  India^  might 
have  effects  in  his  hands,  which  effects  might  be  liable  to  the 
payment  of  these  bills,  and  which  he  might  be  willing  to  apply 
to  the  payment  of  them,  and  that  when  he  came  home  he  might 
leave  those  effects  in  the  hands  of  other  persons;  that  he  might 
come  home  without  effects  of  the  drawer  in  his  hands,  and  be 
unable  to  pay  here  what  he  might  have  been  willing  and  able 
to  have  paid  there,  by  himself  or  his  agents.     But,  upon  con- 
sideration,  I  think  that  this  would  be  assuming  too  much; 
these  facts  do  not  appear  upon  the  record,  and  I  think  we  can 
hardly  take  it  for  granted  that  the  case  was  so,  so  as  to  esta- 
blish a  substantial  difference  between  the  presenting  for  pay- 
ment, and  the  protest  for  non-payment  there,  and  the  present- 
ing for  payment  and  protest  for  non-payment  here.  If  we  were 
to  refine,  we  might  refine  to  another  conclusion,  namely,  that 
this  whole  business  is  neither  more  nor  less  than  downright 
usury.     But  it  is  not  enough  that  it  has  an  usurious  aspect ; 
tbe  palties  have  taken  other  ground,  and  the  facts  are  stated 

upon 


182 


CASES  iM  TRINITY  TERM 


French 

against 

Cautbkll, 


179S.  upon  the  record  with  a  view  to  the  ground  which  they  bare 
taken.  I  agree  that  upon  the  whole  of  the  case,  it  seems  rea- 
sonable to  construe  the  protest  herej  after  personal  application 
to  the  party,  and  a  demand  founded  npon  that  protest  kere^  to 
t)e  a  substantial  performance  of  the  conditions,  by  which  upon 
the  bills  being  returned  with  a  protest  for  non-payment,  these 
parties  are  bound  to  pay  the  money  expressed  in  the  conditions, 
and  that  not  having  paid  the  money,  they  are  consequently  lia* 
ble  upon  these  bonds. 
[  182  ]  The  result  of  the  whole  is,  that  we  are  of  opinion,  that  with 
respect  to  the  bond  in  the  first  count,  the  Plaintifis  have  not 
made  good  their  title  to  demand  that  money,  and  that  the  judg- 
ment as  to  that  count  ought  to  be  for  the  Defendant  :^  That 
with  respect  to  the  two  other  bonds,  it  appears  to  us,  that  the 
conditions  are,  though  not  literally,  yet  substantially  performed; 
consequently,  with  respect  to  the  counts  upon  these  two  bonds, 
the  judgment  will  be  in  favour  of  the  Plaintifis.  The  manner 
of  entering  these  judgments,  will  depend  upon  the  paiticular 
manner  in  which  the  demurrers  are  joined ;  to  which  the  par- 
ties will  take  care  to  attend  (a). 

(a)  See  tbis  tause  in  an  earlier  stage,  ante,  vol.  i.  p.  845. 


Richardson  and  Another  against  the  Mayor  and 

Comnionalty  of  Orford. 

[/n  the  Exchequer  Chamber  in  Error*'] 
^^jy;  ^  See  4  Term  Rep.  B.  B,  437. 

Toanao-     fllHIS  was  an  action  of  trespass,  in  which  the  declaration 

iJon  of  tre*.     |  .       ••  /»  -A  i  .       i 

pass  for  fish-  Contained  five  counts :    1.  For  fishing  in  the  several  fishery 

PUintifis^  of  the  Plaintiffs  in  a  certain  haven  called  Orford  haven,  and  the 
fishery,  the  fish,  to  wit,  10,000  bushels  of  oysters  of  the  said  Plaintiffs  there 
pleaded  that  being  found  and  caught,  seizing,  taking  and  carrying  away,  and 
^^  ^m  ^^"verting,  &c.  2.  For  fishing  in  the/ree  fishery  of  the  Plwn- 
ann  of  the    tiffs  in  a  Certain  haven  called  Orford  haven,  &c  &c.     3.  For 

sea,  in  which 

every  subject  of  the  reahn  had  the  liberty  and  privilege  of  free  fishing  (a).  The  Plaintiff*  replied  a  pra. 
scription  for  the  sole  and  several  right  of  fishing,  and  traversed  that  every  sul^ct  had  the  liberty  and 
privilege  of  free  fishing  in  the  locus  in  quo,  Tiiis  was  a  bad  traverse,  Tlie  Defendant  therefore  might 
well  pass  it  by  in  the  rejoinder,  and  traverse  the  prescriptive  right  of  the  Plaintifi;  stat^intlie  replicatioii. 


{a)  EVide  Ward  v.  CresweU,  WUIds,  265.] 


fishing 


IN  THE  TBEUllT-tmmD  YbAJI  OF   OEOAGE  III.  183 

fishing  in  a  certain  other  several  fishery  of  the  Plaintiffs  in  a     1793. 

certain  river  called  Orford  river,  &c.  &c.    4.  For  fishing  in  a    JT^ 

certain  other  ^^e  fishery  of  the  Plaintiffs  in  a  certain  river       nov 
called  Orford  river,  &c.  &c.      5.  For  taking  the  fish  of  the  jheMa^r 
Plaintifis.  ofOupouH 

Plea,  Not  guilty.  2.  That  the  places  and  fish  in  the  several 
counts  mentioned  were  the  same,  and  that  the  said  place  in 
wbidi,  &c.  ^'  in  the  said  declaration  mentioned,  now  is,  and  at 
^  the  aaid  several  times  when,  &c.  was,  and  from  time  whereof 
**  the  memory  of  man  is  not  to  the  contrary,  hath  been  an  arm 
^<  of  the  sea,  in  which  every  subject  of  this  realm  at  the  said 
^  several  times  when,  i$'c.  in  the  said  declaration  mentioned, 
^  had  and  ought  to  have  bad,  and  yet  hath  and  still  ought  to 
^  have,  the  liberty  and  privilege  of  free  Ji&hing  ;  wherefore  the 
'<  said  John  and  William  (the  Defendants),  being  subjects  of  this  [  1 83  ] 
^  realm,  at  the  said  several  times  when,  &c.  in  the  said  declara- 
^  tion  mentioned,  fished,  &c.  8cc.''  The  third  plea  was  the 
same  in  all  respects  as  the  second,  except  that  it  alleged  the 
loem  in  quo  to  be  a  public  navigable  river,  in  which  the  tide 
and  water  of  the  sea  flowed  and  reflowed,  in  which  every  sub- 
ject of  the  realm  had  a  right  to  fish,  &c 

The  first  replication,  as  to  so  nuich  of  the  second  plea  as 
related  to  the  fishing  in  the  haven  in  the  first  count,  and  the 
taking,  &c.  and  in  the  river  in  the  third  count  of  the  declara- 
tion mentioned,  and  the  taking,  &c.  &c.  (t.  e.  as  to  the  fishing 
in  the  Plaintiffs'  several  fishery)  was,  "  That  the  town  of  Or- 
^^fordf  in  the  county  of  Suffolk  aforesaid,  now  is,  and  from  time 
**  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been 
^  an  ancient  town,  and  that  the  inhabitants  of  the  said  town 
^<  now  are,  and  from  time  whereof  the  memory  of  man  is  not 
^  to  the  contrary,  have  been  a  body  corporate  and  politic,  in 
^  deed,  fact  and  name,  and  have  at  various  times  for  and  dur- 
<<  ing  the  time  aforesaid,  until  the  7th  day  of  July^  in  the  21st 
^  year  of  the  reign  of  the  Lady  Elizabethj  late  Queen  of  Eng- 
*'  landj  been  called  and  known  by  various  names  of  iucorpora* 
<*  tion,  to  wit,  by  the  name  of  the  honest  men  of  Otford^  and 
*^  also  bj  the  name  of  the  burgesses  of  the  town  of  Orford^  and 
^  ainee^  after  the  said  last-mentioned  day,  by  the  name  of  the 
^  mayor  and  commonalty  of  the  borough  of  Orford^  to  wit,  at 
"^  Qr;^bft{  aforesaid,  in  the  county  aforesaid :  andthe  said  mayor 
^  and  oommonalty  further  say,  that  the  said  body  politic  and 

**  corporate, 
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1793*     "  corporate,  from  time  whereof  the  memory  of  man  is  not  to 

**  the  contrary,  until  and  at  the  said  several  times  when,  &c. 

**  in  the  said  first  and  last  count  mentioned,  have  had  and  en- 
**  joyed,  and  have  used  and  been  accustomed  to  have  and  en- 
^*  joy,  and  of  right  ought  to  have  had  and  enjoyed,  and  still  of 
**  right  ought  to  have  and  enjoy,  the  sole  and  several  rightj  li- 
<<  berty  and  privilege  of  dredging  and  fishing  for,  and  catch- 
^  ing  and  taking  oysters  in  the  said  place  in  which,  &&  to  wit, 
**  at  Orford  aforesaid,  in  the  county  aforesaid,  without  tkisy  that 
**  in  the  said  arm  of  the  sea^  in  which,  8fc.  every  subject  of  this 
**  realm,  at  the  said  several  times  when,  Sfc,  had,  and  ought  to 
**  have  had  the  liberty  and  privilege  of  free  ^fishing,  in  manner 
*^  and  form  as  the  said  John  and  William  have  in  their  said  last 
**  mentioned  plea  above  alleged;  and  this  the  said  mayor  and 
^  commonalty  are  ready  to  verify,"  &c. 
£  184  ]  The  second  replication  to  the  residue  of  the  second  plea, 
which  related  to  the  fishing  in  the  haven  in  the  second  count, 
imd  the  taking,  &c.  and  the  fishing  in  the  fourth  count,  and 
the  taking,  &c.  &c.  (t.  e.  as  to  the  fishing  in  the  Plaintiffi'.^«e 
fishery)  stated  the  prescription  to  be,  ^'  That  the  Plaintiffs  have 
**  had  and  enjoyed,  and  have  used  and  been  accustomed  to 
**  have  and  enjoy,  and  of  right  ought  to  have  had  and  enjoyed, 
**  and  still  of  right  ought  to  have  and  enjoy,  the  free  liberty 
*<  and  privilege  of  dredging  and  fishing  for,  and  catching  and 
^*  taking  oysters  in  the  said  places  in  which,  &c.  every  year  at 
<<  all  seasonable  times  of  the  year,  at  their  free  will  and  plea- 
^*  sure,  to  wit,  at  Orford  aforesaid,  in  the  county  aforesaid,"  and 
concluded  with  a  traverse  precisely  the  same  as  the  last. 

The  third  and  fourth  replications,  which  related  to  the  third 
plea,  contained  the  same  matter  of  inducement  as  the  first  and 
second,  and  each  concluded  with  a  similar  traverse,  of  the  right 
of  every  subject  of  the  realm  to  fish  in  the  said  river,  Sfc.  Then 
followed  some  new  assignments,  not  material  to  be  stated. 

In  the  first  rejoinder  ^^  the  said  John  and  William  as  to  so 
^*  much  of  the  said  plea  of  the  said  mayor  and  commonalty  by 
**  them  by  way  of  reply  pleaded  to  the  said  plea  of  the  said 
**  John  and  WiUiam  by  them  secondly  above  pleaded  in  bar,  as 
*<  relates  to  the  fishing  in  the  said  haven  called  Orford  haven,  in 
<<  the  said  first  count  of  the  said  declaration  mentioned,  and  the 
<^  fish  then  and  there  found  and  being,  catching,  seizing,  taking 
'*  and  carrying  away,  and  converting  and  disposing  thereof  to 

"their 
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<*  tbeir  own  use,  and  to  fishing  in  the  said  river  called  Orford      179^* 

"  river,  otherwise  the  river  OrCf  in  the  said  third  count  of  the    rJ^J^]^ 

<<  said  declaration  mentioned,  and  the  fish  then  and  there  found     .  ^ 

^  and  being,  catching,  seizing,  taking  and  carrying  away,  and  The  Mayor 

**  converting  and  disposing  thereof  to  their  own  use,  and  to   ^^^!!1*^ 

*<  seizing  and  taking  the  said  fish  in  the  said  last  count  of  the 

*'  said  declaration  mentioned,  and  carrying  away  the  same,  and 

<*  converting  and  disposing  thereof  to  their  own  use,  say,  that 

*<  the  said  mayor  and  commonalty  by  reason  of  any  thing  in 

^  that  plea  alleged,  ought  not  to  have  or  maintain  their  said 

^'  action  against  the  said  John  and  William^  because  protesting 

^  that  the  said  town  of  Orford  is  not,  nor  from  time  whereof 

^  the  memory  of  man  is  not  to  the  contrary,  hath  been  an 

<^  ancient  town;  protesting  also  that  the  inhabitants  of  the  same 

^*  town  are  not,  nor  from  time  whereof  the  memory  of  man  is 

^  not  to  the  contrary  have  been  a  body  corporate  and  politic  in 

*<  deed  fact  and  name,  in  manner  and  form  as  the  said  mayor 

*^  and  commonalty  have  in  their  said  replication  in  that  behalf 

^  all^^ed,  they  the  said  John  and  WiUiam  as  before  say,  that    [  185  ] 

^  |he  said  place  in  which,  &c.  in  the  said  declaration  men- 

^  tinned,  now  is,  and  at  the  said  several  times  when,  &c.  was, 

^  and  from  time  whereof  the  memory  of  man  is  not  to  thfe 

^  contrary  hath  been  an  arm  of  the  sea^  in  which  every  subject 

^  of  this  realm,  at  the  said  several  times  when,  &c  in  the  said 

^  declaration  mentioned,  had  and  ought  to  have  had,  and  yet 

^  hatb,  and  still  ought  to  have;  the  liberty  and  privilege  of  free 

**  fishing  without  this  that  the  said  body  politic  and  corporate^ 

^^from  time  whereof  the  memory  of  man  is  not  to  the  contrary^ 

^  until  and  at  the  said  several  times  TtAen^  Sfc.  in  the  said  first j 

^  third  and  last  counts  mentioned,  have  had  and  enjoyed j  and 

^  have  been  used  and  accustomed  to  have  and  enjoy,  and  of  right 

'*  ought  to  have  had  and  enjoyed,  and  stiil  of  right  ought  to  have 

'*  and  enfoy,  the  sole  and  several  right,  liberty  and  privilege  of 

^  dredging  and  fishing  for,  and  catching  and  taking  oysters,  in 

^*  ike  said  place  in  which,  8fc.  in  manner  and  form  as  the  said 

^  mayor  and  commonalty  have  in  their  said  replication  to  such 

^partqf  the  said  2df  plea  of  the  said  John  and  William  above 

^  alleged^  and  this  the  said  John  and  William  are  ready  to 

*' verify,  JSrcJ' 

The  other  rejoinders  were  similar,  mutatis  mutandisJ 
jS^Vdal  demurrer,  '<For  that  the  said  mayor  and  commonalty 

have 
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1793*     bftve  in  ;and  by  tbeir  said  pleat  so  by  them  above  pleaded  by  way 

p^^^        ol  reply  as  aforesaid,  traversed  a  material  and  issuable  point  of 

floy       tlie  aaid  plea  of  the  said  John  and  William  so  by  them  above 

^iJ^J^I^of  pleaded  in  bar,  and  by  that  traverse  tendered  to  the  said  John 

0f  Omm,  mid  William  a  material  issue;  but  the  said  John  and  WiUiam 

bikve  not,  in  and  by  their  said  pl^  so  by  them  thereunto 

pleaded  by  way  of  rejoinder,  taken  issue  upon  that  traverse,  or 

joined  in  issue  with  them  the  said  mayor  and  commonalty 

lihereupoQ,  jbiut  have  passed  by  and  taken  no  notice  thereof  and 

bave  traiveraed  another  part  of  the  said  plea  of  the  said  mayor 

«nd  commonalty,  so  by  them  above  pleaded  by  way  of  r^Iy, 

And  have  thereby  attempted  to  put  in  issue  another  matter,  and 

a  matter  alleged  by  the  said  mayor  and  commonalty  by  way  of 

inducement  only  to  the  said  traverse,  so  made  and  taken  by  the 

said  mayor  and  commonalty,  and  have  thereby  attempted  to  in- 

Itroduce  great  uncertainty,  confusion  and  unnecessary  length 

•of  pleading,''  &c. 

The  assignment  of  errors  was,  *'  There  is  error  also  in  this, 
^  that  judgments  were  given  for  the  said  mayor  and  commonalty 
*'  against  the  said  John  and  ffiliiam  upon  the  several  demurrers 
**  in  the  record  and  proceedings  aforesaid,  whereas  judgments 
[  186  ]    <<  ought  to  have  been  given  on  those  demurrers  for  the  said  John 
^  and  WiUiam  against  the  said  mayor  and  commonalty,  inas- 
^  much  as  the  places  in  which,  &c.  being  admitted  upon  the 
^<  said  record  and  proceedings  to  be  arms  of  the  sea,  or  a  public 
**  navigable  river,  in  which  the  tide  and  water  of  the  sea  iBowed 
"  and  reflowed,  the  several  traverses  in  the  record  and  proceed- 
<<  ings  aforesaid,  tendered  by  the  said  mayor  and  commonalty, 
'  **  ixre  traverses  qf  mere  inferences  of  law,  and  therefore  are  im- 
^*  material  traverses;  and  inasmuch  as  the  traverses  in  the  re- 
*^  cord  and  proceedings  tendered  by  the  said  John  and  WiUiam 
^^  are  traverses  of  the  several  prescriptions  of  the  said  major 
*^  and  commonalqr,  whereon  alone  the  title  of  the  said  mayor 
*^  and  commonalty  to  the  fisheries  in  question,  and  consequently 
^*  to  maintain  this  action  depends,  and  therefore  are  the  only 
*^  material  traverses  to  be  taken  and  tendered.'' 

This  case  was  twice  argued :  the  first  time  in  Easter  Term  by 
Wood^  for  the  Plaintiffs  in  error,  and  Chambre  for  the  Defend- 
ants ;  the  second,  in  the  present  terra  by  Bower  for  the  Plain- 
tifi*s,  and  Le  Blanc^  Seijt,  for  the  Defendants.    After  which. 
Lord  Chief  Justice  Etbe  uaid  shortly  in  the  naiM  of  the 

Cc^rt, 
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Covrf^  that  they  bad  sent  this  case  to  a  .secpnd  argument,  rather      1793. 
from  an  unwillingness  to  adopt,  without  great  delibemtioiXi  a    ^^][]|^ 
deci^n  contrary  to  that  of  the  Court  from  whence  the  record        "O' 
came,  than  from  any  difficulty  they  «aw  in  the  question*     For  The^J^ 
from  the  moment  it  appeared,  that  upon  the  pleadings  the   f^,^^*"^ 
Plainti£&  might  have  recovered  a  verdict  in  an  action  of  tres- 
pass,  without  having  either  possession  or  right,  it  seemed  very 
difficult  to  support  the  judgment.    That  the  first  traverse  was  of 
the  right  of  all  the  king's  subjects  to  fish  in  the  arm  of  the  sea, 
stated  by  tbe  Defendants;  now  this  was  clearly  a  bad  and  im- 
material traverse,  for  it  was  not  only  a  traverse  of  an  inference 
of  law,  bet  it  was  so  taken,  that  if  at  tbe  trial  it  had  been  proved 
that  it  was  the  separate  right  of  others,  and  not  of  the  Plaintiffi;, 
the  issue  must  have  been  found  for  the  Plaintiffi,  not  only  with* 
out  th&r  being  obliged  to  prove  either  possession  or  right,  but 
where  in  £ict  they  had  neither  possession  nor  right     That  an 
immaterial  traverse  might  be  passed  over,  and  the  matter  of  the 
inducement  traversed ;  which  had  been  properly  done  in  this 
case  by  the  Defendants. 

Judgment  reversed. 


IN   THE  HOUSE  OF  LORDS.  [  187  ] 

[In  Error.] 

Gibson  and  Johnson  against  Hunter* 

^PHIS  was  an  action  brought  by  Hunter^  the  Defendant  in  er-  On  a  de- 

ror,  as  indorsee,  against  Gibson  and  Johnson^  as  acceptors  drctmLtan- 
of  an  instrument  purportinc:  to  be  a  bill  of  exchancre.  tjaievidence^ 

11-  f.ji^i-TJxr  J        the  party  of- 

ibe  cause  came  on  to  be  tned  before  JLord  Kewfon^  and  a  fenng  the 

spedal  jary,  at  GuildhaU,  at  the  Sittings  after  Michaelmas  Term  ^^^^g^ 

179I9  when  the  Plaintiffs  in  error  demurred  to  the  evidence,  tojoinhide- 

and  tbe  record  was  as  follows : —  tewrthepiu^ 

Thomas  Gibson,  late  of  London^  merchant,  and  Joseph  Johnson^  ^^f^ 

Jate  Of  tbe  same  place,  merchant,  were  attached  to  answer  Eo^  ly  admit  up- 

bert  Hunier,  in  a  plea  of  trespass  on  the  case,  and  whereupon  ^^]^"* 

the  said  Boberl  Hunter^  by  Edwin  Dawes^  his  attorney,  com*  and  every 

conclusion, 
which  the  erideoce  oflered  oooduoei  to  prove  (a). 

(a)  [See  ToLi.  p.  515,  and  the  note      Tomlin^f  ed.     See  alao  SuBMey  v. 

plains, 
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1793.     plains,  for  that  whereas  one  Nathaniel  Hingstorif  on  the  I  Ith 
Ginoif  and  day  of  JMbrcA,  in  the  year  of  our  Lord  1788,  to  wit,  si  Falmoulh^ 
JoHirsov     to  wit,  at  London  aforesaid,  in  the  parish  of  5/.  Mary-le-^Bam^  in 
hSiwu.    ^6  ward  of  Cheapy  according  to  the  usage  and  custom  of  mer- 
chants, made  his  certain  bill  of  exchange  in  writing,  with  his 
6wn  hand  and  name  thereunto  subscribed,  bearing  date  the 
same  day  and  y^r  aforesaid,  and  directed  the  said  bill  of  ex- 
change to  the  said  Thomas  Gibson  and  Joseph  Johnson,  by  the 
names  and  description  of  Messrs.  Gibson  and  Johnson,  bankers, 
London,  and  thereby  required  the  said  Thomas  Gibson  and  Jb- 
seph  Johnson,  two  months  after  date  to  pay  to  Mr.  William 
Fletcher  or  order,  5211.  7s.  value  received,  with  or  without  ad** 
vice,  he  the  said  Nathaniel  Hingston  then  and  there  well  know- 
ing that  no  such  person  as  William  Fletcher,  in  the  said  bill  of 
exchange  mentioned,  existed ;  upon  which  said  bill  of  exchange, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Ijon- 
don  aforesaid,  at  the  parish  and  ward  aforesaid,  a  certain  in- 
dorsement or  writing  was  made,  purporting  to  be  the  indorse- 
ment of  William  Fletchet'  named  in  the  said  bill,  and  to  be  sub- 
scribed with  his  name,  and  which  said  indorsement  purported  to 
require  the  said  sum  of  money  in  the  said  bill  of  exchange  con- 
tained, to  be  paid  to  certain  persons  using  trade  and  commerce 
as  copartners  in  the  coparC&ership  name  and  firm  of  Uvesey, 
Hargreave  and  Company,  or  their  order,  which  said  bill  of  ex- 
[  188  1    change,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  was  shewn 
and  presented  to  the  said  JJiomas  Gibson  and  Joseph  Johnson  for 
their  acceptance  thereof,  and  the  said  Thomas  Gibson  and  Josepk 
Johnson  then  and  there,  according  to  the  custom  of  merchants, 
accepted  the  same,  they  the  said  Thomas  Gibson  and  Joseph  John- 
son then  and  there  well  knowing  that  no  such  person  as  William 
Fletcher,  as  in  the  said  bill  named,  existed,  and  that  the  name  of 
William  Fletcher  so  indorsed  on  the  said  bill  of  exchange,  was 
not  the  hand-writing  of  any  person  of  that  name;  and  the  said 
bill  of  exchange  being  so  indorsed  as  aforesaid,  they  the  said 
persons  using  trade  and  commerce  in  the  name  and  firm  of 
Livesey,  Hargreave  and  Company  as  aforesaid,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid, 
at  the  parish  and  ward  aforesaid,  by  a  certain  indorsement  in 
writing  made  upon  the  said  bill  of  exchange,  and  subscribed 
with  the  hand  and  name  of  one  Absalom  Goodrich,  by  procura- 
tion 
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lion  of  the  said  Ldvesey^  Hargreave  and  Company^  according  to     1793. 
the  usage  and.  custom  of  merchants,  appointed  the  said  sum  of  gmsok  and 
money  in  the  said  bill  of  exchange  contained,  to  be  paid  to  the    Johksoit. 
said  Bobert  Hunter^  and  then  and  there  delivered  the  said  bill    Hwnui. 
of  exchange  so  indorsed  as  aforesaid,  as  well  with  the  name  of 
the  said  WiUiam  Fletcher  as  with  the  name  of  the  said  Absalom 
Goodridh  to  the  said  Robert  Hunter^  by  reason  whereof,  and  by 
force  of  the  usage  and  custom  of  merchants,  the  said  Thomas 
Gibson  and  Joseph  Johnson  became  liable  to  pay  to  the  said  iZo- 
beri  Hunter  the  said  sum  of  money  in  the  said  bill  of  exchange 
contained,  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange,  and  of  their  acceptance  thereof  as  aforesaid ;  and 
being  so  liable,  they  the  said  Thomas  Gibson  and  Joseph  John^ 
son^  in  consideration  thereof,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and 
ward  aforesaid,  undertook,  and  to  the  said  Bobert  Hunter  then 
and  there  faithjfnlly  promised  to  pay  him  the  said  sum  of  money 
in  the- said  bill  of  exchange  contained,  according  to  the  tenor 
and  effisct  of  the  said  bill  of  exchange-  and  their  acceptance 
thereof  as  aforesaid. 

And  whereas  also,  the  said  Nathaniel Hir^ston  on  the  said  1 1th  Second 
day  of  Mareh^  in  the  year  of  our  Lord  1788,  at  Falmouth^  to  wit, 
at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  according 
to  the  usage  and  custom  of  merchants,  made  his  certain  other  bill 
of  exchange  in  writing  with  his  proper  hand  and  name  there- 
unto subscribed,  bearing  date  the  same  day  and  year  aforesaid, 
and  then  and  there  directed  the  said  last  mentioned  bill  of  ex-  [  189  ] 
change  to  the  said  Thomas  Gibson  and  Joseph  Johnson,  by  the 
name  and  description  of  Messrs.  Gibson  and  Johnson,  bankers, 
London^  and  thereby  requested  them  the  said  Thomas  Gibson 
and  Joseph  Johnson  two  months  after  date  to  pay  to  Mr.  William 
Fletcher  or  order,  521/.  75.  value  received,  with  or  without  ad- 
vice, .and  then  and  there  delivered  the  said  last  mentioned  bill 
of  exchange  to  the  said  William  Fletcher,  which  said  bill  of  ex- 
change afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  was  pre- 
sented and  shewn  to  the  said  Thomas  Gibson  and  Joseph  John^ 
son  for  their,  acceptance  thereof;  and  the  said  Thomas  Gibson 
and  Joseph  Johnson  then  and  there,  according  to  the  custom  of 
merchants,  accepted  the  same;  and  the  said  William  Fletcher 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 

London 
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1793*     London  aforesaid,  at  the  paridi  and  wurd  afotesaid,  according 
Onsoir  and  ^  ^^^  usBge  and  custom  of  merchants,  indorsed  the  said  last 
JowKm»    mentioned  bill  of  e:itchange9  and  by  that  indorsement  appointed 
B^mL    ^  ^^  ^^™  ^^  money  in  the  said  last  mentioned  bit!  of  ex- 
diange,  contained,  to  be  paid  to  the  said  persons  nsing  trade 
and  commerce  in  the  name  and  firm  of  lAvesey,  Hargreave  and 
company  as  albresaid,  or  their  order,  and  then  and  there  deK- 
▼ered  the  said  last  mentioned  bill  of  exchange  so' indorsed  as 
aforesaid,  to  the  said  lAvesetff  Hargreawe  and  Company ;  and 
the  said  last  mentioned  bill  of  exchange  being  so  indorsed  as 
aforesaid,  they  the  said  persons  using  trade  and  commerce  in 
the  name  and  firm  of  Uvese^  Hargrecrve  and  Company,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  jLondba 
afovesaid,  at  the  parish  and  ward  aforesaid,^  by  a  certain  iiH 
dorsemeat  in  writing  made  upon  the  said  last  mentioned  bill 
of  exchange,  and  subscribed  with  the  band  and  name  of  the 
said  Absakm  Goodrtehj  by  procuration  of  tbe  saki  JLhese^ 
Hargreofoe  and  Company^  according  to  the  osage  and  custom  of 
merchants^  appointed  the  said  sum  of  money  in  the  said  last 
mentioned  bill  of  exchange  contained,  to  be  paid  to  tbe  said 
Robert  Hunter^  and  then  and  there  deKvered  the  same  bilT  of 
exchange  so  indorsed  as;  aforesaid  to  the  said  Robert  Hunter^ 
by  reason  whereof  and  by  force  of  the  usage  and  custom  of 
merchants,  the  said  Thomas  Gibson  and  Joseph  Johnson  became 
liable  to  pay  to  the  said  Robert  Hunter  the  said  sum  of  money  io 
the  said  last  mentioned  bUl  of  exchange  contained,  accordmi; 
to  the  tenor  and  effect  of  the  said  last  mentioned  IhII  and  their 
acceptance  thereof  as  aibresaid,  and  being  so  liable,  they  the 
[  190  ]    said  Thomas  Cfibson  and  Joseph  Johnson^  in  consideration  there- 
of afterwards,  to  wit,,  on  the  same  day  and  year  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  undeltookr 
and  to  the  said  Robert  Hunter  then  and  there  faithfully  pn>* 
miaed  to  pay  to  him  the  said  sum  of  money  in  the  said  Isst 
mentioned  bill  of  excbanfge  contained,  according  to  tbe  tenor 
and  effect  of  the  same  bill  and  their  acceptance  thereof  as 
aforesaid. 
Thirdcount       Akd  WHEREAS  also,  the  said  Nathaniel  Hingston  on  the  said 
1 1th  day  of  Marchj'm  the  said  year  of  our  Lord,  17B8,  at  JFol- 
numth^  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  according  to  the  usage  and  custom  of  mercbaotSy 
made  his  certain  other  bill  ai  exchaage  in  writing,  the  hand 

and 
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and  name  of  kim  the  said  Nathamel  Hingiicn  being  thereunto  179$. 
subscribed,  bearing  date  tbe  same  dlay  and  year  aforesaid,  and  (^^^^"^ 
then  and  there  directed  the  said  lasl  mentioned  bill  of  exchange  Jomrsofr 
to  the  said  Tkomas  Gib$&n  and  Joieph  tJohnsm^  by  the  names  h^mooL 
and  description  of  Messrs.  Qibson  and  Johnson^  bankers,  Lon-' 
Am^  and  thereby  required  theav  the  said  Hwmas  Gibson  and* 
Jouph  JokMsn  Iwir  monftbs  after  date  to  pay  to  the  bearer  of 
tbe  said  last  mentioned  bill  Mil.  Is.  trshie  received^  witfi  or 
without  adficey  wl^c^  said  last  mentioned  bill  of  exchange 
afterwards^  to  wi^  on  the  same  day  and  year  aforesaid,  tft 
London  l^MTesaid,  in  the  paHfib  add  ward  aforesaid,  waa  pre^ 
sented  and  shewn  to  the  said  Tkomas  Qibson  and  Joseph 
Johnmn  for  their  acceptance  thereof,  who  thereupon  then  and 
there  duly  accepted  the  same^  according  to  the  usage  and 
custom  of  merchants  aforesaid :  and  the  said  Robert  Htmier  iff 
tack  UjSf  that  afterwards,  and  before  any  paymetrt  of  the  said' 
last  menUoned  bill  of  exchange^  to  wif,  on  the  same  day  mid- 
year aforesaid  ad  London  aforesaid^  at  the  parish  and  ward 
aforeaaid^  he  the  said  Rcbert  Hunter  became  and  was  the  bearer 
and  owner  of  the  said  kst  mentioned  bill  of  exctmnge,  of  which 
ssiA  last  mentioned  premises  the  said  Tkomas  Gibson  and 
Joseph  Johnson  then  and  there  bad  notice,  fay  reason  whereof, 
and  according  to  the^  usage  and  custom  of  merchant?^  the  said 
Thomas  Gibson  and  Joseph  Johnson  became  liable  to  pay  to  l9>e 
said  Boberi  Hunter  the  said  sum  of  money  in  the  said  last  mett* 
tioned  ImH  of  exchange  specified,  according  to  the  tenor  and  efiect 
of  the  same  bill ;  and  being  so  liable,  they  the  said  TTiomas  Gtb* 
son  and  Joseph  Johnson  in  consideration  thereof,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid^  at  London  aforesaid^  ^ 
at  the  parish  and  wand  aforesaid,  undertook,  and  to  the  said 
Bobert  Hunter  then  and  there  foitbftilly  promised  to  pay  to  him 
the  said  snm  of  money  in  the  said  last  mentioned  bill  of  ex^  C  191  ] 
diange  specified^  according  to  the  tenor  and  effect  of  the  same 
last  mentioned  IriU  of  exchan-ge. 

Alid  whereas  also,  the  said  Nathaniel  Hingston  afterwards,  FouA 
to  wit^  on  the  same  day  and  year  aforesaid,  at  Falmouth,  to  wit,  ^^^^ 
Bt  London  aforesaid,  at  the  parish  and  ward  aforesaid,  according 
tethe  ttsage  and  custom  of  merchants,  made  his  certain  other 
bill  of  exchange  in  writing,  the  hand  and  name  of  him  the 
said  Nathaniel  Hingston  being  thereunto  subscribed,  bearing 
date  the  same  day  and  year  aforesaid,  and  then  and  there 

directed 
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1793*     directed  the  said  last  mentioned  bill  of  exchange  to  the  said 

GoMif  and  ^^^^^^'^''^^  Qtbson  and  Joseph  Johnson^  by  the  names  and  description 
JoHNioii    of  Messrs.  Gibson  and  Johnson^  bankers,  London^  and  thereby 
Huifzsm.    required  the  said  Thomas  Oibson  and  Joseph  Johnsorij  two  months 
after  date,  to  pay  to  Mr.  William  Fletcher^  or  order,  521/.  7s* 
value  received,  with  or  without  advice,  which  said  last  mentioned 
bill  of  exchange  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, was  presented  and  shewn  to  the  said  Thomas  Gibson  and 
Joseph  Johnson  for  their  acceptance  thereof,  who  then  and  there 
duly  accepted  the  same,  according  to  the  usage  and  custom  of 
merchants.    And  the  said  Robert  Hunter  avers,  that  when  the 
said  last  mentioned  bill  of  exchange  was  so  made  as  aforesaid, 
or  at  any  time  afterwards,  there  was  not  any  such   person 
as  William  Fletcher^   the  supposed  payee  named  in  the  said 
last  mentioned  bill  of  exchange,  but  that  the  same  name  was 
merely  fictitious,  to  wit,  at  London  aforesaid,  at  the  parish  and 
ward  aforesaid,  by  reason  whereof  and  according  to  the  usage 
and  custom  of  merchants  aforesaid,  the  said  sum  of  money 
mentioned  in  the  said  last  mentioned  bill  of  exchange,  became 
and  was  payable  to  the  bearer  thereof,  according  to  the  eflSsct 
and  meaning  of  the  said  last  mentioned  bill;    and  the  said 
Robert  Hunter  also  avers,  that  he  the  said  Robert  Hunter  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  in  due  form  of  law 
became  and  was  the  bearer  and  proprietor  of  the  said  lost 
mentioned  bill  of  exchange,  by  reason  whereof  and  according 
to  the  usage  and  custom  of  merchants,  they,  the  said  Thomas 
Gibson  and  Joseph  Johnson^  there  and  then  became  and  were 
liable  to  pay  to  the  said  Robert  Hunter  the  said  sum  of  money, 
in  the  la^t  mentioned  bill  of  exchange  specified,  according  to 
the  tenor  and  efiect  thereof;  and  being  so  liable,  they,  the  said 
Thomas  Gibson  and  Joseph  Johnson^  in  consideration  thereof, 
afterwards,   to  wit,  on  the  same  day  and   year  aforesaid,  at 
[  19£  ]    London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook 
and  to  the  said  Robert  Hunter  then  and  there  faithfully  pro* 
mised  to  pay  him  the  said  sum  of  money. in  the  said  last  men- 
tioned bill  of  exchange  specified,  according  to  the  tenor  and 
effect  of  the  same  bill. 
Fifth  count      And  whereas  also,  the  said  persons  using  trade  and  com- 
merce in  the  name  and  firm  of  Livesey^  Hargreave  and  Com- 

pmy. 
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panj,  on  the  said  lith  day  of  March^  in  the  said  year  of  oar  179S. 
Lord,  1788,  at  Falmouth^  to  wit,  at  London  aforesaid,  at  the  ^  V, 
parish  and  ward  aforesaid,  according  to  the  usage  and  custom  Johnsox 
of  merchants,  made  their  certain  other  bill  of  exchange  in  HvMnau 
writing,  with  the  hand  and  name  of  the  said  Absalom  Goodrich^ 
by  procuration  of  the  said  Livesei/f  Hargreave  and  Company, 
thereunto  subscribed,  bearing  date  the  same  day  and  year 
aforesaid,  and  then  and  there  directed  the  said  last  mentioned 
bill  of  exchange  to  the  said  Thomas  Gibson  and  Joseph  Johnsoti^ 
by  the  names  and  description  of  Messrs.  Gibson  and  Johnson^ 
bankers,  London^  and  thereby  requested  them,  the  said  Thomas 
Gibson  and  Joseph  Johnson^  two  months  after  date  to  pay  to  the 
said  Robert  Hunter,  or  order,  521/.  7s*  value  received,  with  or 
without  advice,  which  said  bill  of  exchange  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the 
parish  and  ward  aforesaid,  was  shewn  and  presented  to  the  said 
Thomas  Gibson  and  Joseph  Johnson  for  their  acceptance  thereof^ 
and  the  said  Thomas  Gibson  and  Joseph  Johnson  then  and  there, 
according  to  the  usage  and  custom  of  merchants,  accepted  the 
same,  and  the  said  persons,  using  trade  and  commerce  in  the 
name  and  firm  of  Livesey,  Hargreave  and  Company,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  afore- 
said, at  the  parish  and  ward  aforesaid,  delivered  the  said  last 
mentioned  bill  of  exchange  to  the  said  Sobert  Hunter,  by 
reason  whereof,  and  by  force  of  die  usage  and  cu^om  of 
merchants,  the  said  Thomas  Gibson  and  Joseph  Johnson  then 
and  there  became  liable  to  pay  to  the  said  Robert  Hunter  the 
said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange 
contained,  according  to  the  tenor  and  effect  of  the  said  last 
mentioned  bill  of  exchange  ;  and  being  so  liable,  they,  the  said 
Thomas  Gibson  and  Joseph  Johnson,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook, 
and  to  the  said  Robert  Hunter  then  and  there  faithfully  pro- 
mised to  pay  him  the  said  sum  of  money,  in  the  said  last 
mentioned  bill  of  exchange  contained,  according  to  the  tenor 
and  efiect  of  the  said  last  mentioned  bill  of  exchange. 

And  whereas  also,   before  and  at  the  time  of  making  the    [193  ] 
promise   and   undertaking  of  the  said    Thomas   Gibson  and 
Joseph  Johnson,  next  hereinafter  mentioned,  to  wit,  on  the  said 
1 1th  di^  of  March^  in  the  said  year  of  our  Lord  1 788,  at  Lon- 

yoL.  II.  p  don 


18*  GASES  IN  TRINITY  TERM    ' 

.1793.  don  aforesaid,  at  the  parish  and  ward  aforesaid,  the  said  Na^ 
^  ^  ,  thaniel  Hingston  was  indebted  to  the  said  Robert  Hunter  in  a 
Johnson  large  sum  of  money,  to  wit,  in  the  sum  of  521/.  7^*  of  lawful 
J^jraw.  money  of  Great  Britain^  for  money  by  the  said  Nathaniel 
Sixth  count.  Hingstou  before  that  time  had  and  received,  to  and  for  the 
use  of  the  ^aid  Robert  Hunter^  and  for  money  before  that  time 
paid,  laid  out,  and  expended  by  the  said  Robert  Hunter^  to 
and  for  the  use  of  the  said  Nathaniel  Hingston^  at  his  special 
instance  and  request ;  and  the  said  last  mentioned  sum  of  mo- 
ney, at  the  time  of  making  the  promise  and  undertaking  next 
hereinafter  mentioned,  being  wholly  due  and  owing,  and  un- 
paid from  the  said  Nathaniel  Hingston  to  the  said  Robert  Hunter^ 
the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to  wit, 
on  the  same  day  and  year  last  mentioned,  at  London  aforesaid, 
at  the  parish  and  ward  afores^d,  in  consideration  of  the  last 
mentioned  premises,  and  also  in  consideration  that  the  said  Rth 
berl  Hunter^  at  the  special  instance  and  request  of  the  said 
Thomas  Gibson  and  Joseph  Johnson^  nvould  forbear  and  gi?e 
day  of  payment  of  the  said  last  mentioned  sum  of  money  until 
the  Idfth  day  of  May,  in  the  said  year  of  our  Lord  1788,  and 
would  not  sue  or  prosecute  the  said  Nathaniel  Hingston  for  the 
recovery  of  the  said  last  mentioned  sum  of  money,  at  any  time 
before  default  should  be  made  by  the  said  Thomas  Gibson  and 
Joseph  Johnson  in  payment  of  the  said  last  mentioned  sum  of 
mone;f^  according  to  their  promise  and  undertaking,  next  here- 
inafter mentioned,  undertook,  and  to  tiie  said  Robert  Hunter 
then  and  there  faithfully  promised  to  pay  him  the  said  last 
mentioned  sum  of  521/.  7^  on  the  14th  day  of  Jkfay,  in  the  said 
year  of  our  Lord  1788 :  and  the  said  Robert  Hunter  in  fact 
says,  tliat  he  the  said  Robert  Hunter^  confiding  in  the  said  last 
mentioned  promise  and  undertaking  of  the  said  Thomas  Gibson 
and  Joseph  Johnson^  did  forbear  and  give  day  of  payment  of  the 
said  last  mentioned  sum  of  money,  until  the  said  .14th  day  of 
Mai/f  in  the  year  of  our  Lord  1788  aforesaid,  and  did  not  sua 
or  prosecute  the  said  Nathaniel  Hingston  for  the  recovery  c^ 
the  said  last  mentioned  sum  of  money,  or  any  part  thereof,  at 
any  time  before  the  said  Thomas  Gibson  and  Joseph  Johnson 
had  made  default  in  paying  the  said  last  mentioned  aum  o! 
money,  according  to  their  said  last  mentioned  promise  and  un- 
dertaking; neither  hath  the  said  Robert  Hunter^  at  any  time 
[  194  ]    since  the  making  of  the  said  last  mentioned  promise  and  nndec- 
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taking  of  the  said  Thomas  Gibson  and  Joseph  Johnson^  sued  or      179S. 

prosecuted  the  said  Nathaniel  Hingston  for  the  recovery  of  the  ^ , 

same  sum  of  money,  or  any  part  thereof,  but  hath  wholly  foiw    Johnson 
borne  so  to  do,  and  the  said  last  mentioned  sum  of  money  re-     ^^^^ 
mains  wholly  due  and  unpaid  to  the  said  Robert  Hunter,  whereof 
the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to  wit, 
on  the  ]5Ch  day  of  May,  in  the  year  last  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  had  notice. 

And  whereas  also,  before  and  at  the  time  of  making  the  pn>-  Serenth 
mise  and  undertaking  of  the  said  Thomas  Gibson  and  Joseph  ^^""^ 
Johnson  next  hereinafter  mentioned,  to  wit,  on  the  said  11th 
day  of  Marchj  in  the  said  year  of  our  Lord  1788,  at  London 
aforesud,  at  the  parish  and  ward  aforesaid,  the  said  Nathaniel 
Hingston  was  indebted  to  the  said  Robert  Hunter  in  another 
large  aum  of  money,  to  wit,  in  the  sum  of  oilier  521/.  75.  of 
like  lawful  money,  for  money  by  the  said  Nathaniel  Hingston 
before  that  time  had  and  received,  to  and  for  the  use  of  the 
said  Robert  Hunter,  and  for  money  before  that  time  paid,  laid 
out,  and  expended  by  the  said  Robert  Hunter,  to  and  for  the 
use  of  the  said  Nathaniel  Hingston,  at  his  like  instance  and  re- 
/qnest;  and  the  said  last  mentioned  sum  of  money,  at  the  time 
of  making  the  promise  and  undertaking  next  hereinafter  men- 
tioned, being  wholly  due,  and  owing,  and  unpaid,  fcom  the 
said  Nathaniel  Hingston  to  th^  said  Robert  Hunter,  the  said 
Thomas  Gibson  and  Joseph  Johnson  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  in  consideration  of  the  last  men- 
tioned psemises,  and  also  in  consideration  of  the  said  Robert 
Hunter,  at  the  special  instance  and  request  of  the  said  Thomas 
Gibson  and  Joseph  Johnson,  would  forbear  and  give  day  of  pay- 
ment of  the  said  last  mentioned  sum  of  money,  until  the  Hth 
day  of  Jlby,  in  the  year  of  our  Lord  1788,  and  would  not  sue 
or  prosecute  the  said  Nathaniel  Hingston  for  the  recovery  of 
the  said  last  mentioned  sum  of  money,  at  any  time  before  de- 
fanlt  should  be  made  by  the  said  TTumas  Gibson  and  Joseph 
Jokmon  in  paying  the  said  last  mentioned  sum  of  money,  ac- 
coicBng  to  their  promise  and  undertaking  next  hereinafter 
mentioned,  undertook,  and  to  the  said  Robert  Hunter  then  and 
thete  fSuthfolly  promised  to  pay  him  the  said  last  mentioned 
Sf^m  ofvnoney,  on  the  said  14th  day  of  May,  in  the  said  year 
of  our  Lord  1788,  if  the  said  last  mentioned  sum  of  money 
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should  then  remain  unpaid  to  the  said  Robert  Hunter :  and  the 
said  Robert  Hunter  in  fact  says,  that  he  the  said  Robert  Hunter, 
confiding  in  the  said  last  mentioned  promise  and  undertaking 
of  the  said  Thomas  Gibson  and  Joseph  Johnson,  did  forbear 
and  give  day  of  payment  of  the  said  last  mentioned  sum  of 
money,  until  the  said  14th  day  of  May,  in  the  year  of  our 
Lord  1768  aforesaid,  and  did  not  sue  or  prosecute  the  said 
Nathaniel  Hir^ston  for  the  recovery  of  the  said  last  mentioned 
sum  of  money,  or  any  part  thereof,  at  any  time  before  the  said 
Thomas  Gibson  and  Joseph  Johnson  had  made  default  in  pay- 
ing the  same  sum  of  money,  according  to  their  said  last  men- 
tioned promise  and  undertaking :  neither  hath  the  said  Robert 
Hunter,  at  any  time  since  the  making  of  the  said  last  men- 
tioned promise  and  undertaking  of  the  said  Thomas  Gibson  and 
Joseph  Johnson,  sued  or  prosecuted  the  said  Nathaniel  Hingston 
£:>r  the  recovery  of  the  same  sum  of  money,  or  any  part  thereof 
but  hath  wholly  forborne  so  to  do  ;  and  the  said  last  mentioned 
sum  of  money,  on  and  after  the  said  14th  day  of  May,  in  the 
year  of  bur  Lord  17B8,  remained,  and  was,  and  still  remains, 
and  is  wholly  due  and  unpaid  to  the  said  Robert  Hunter,  of 
all  which  premises  the  said  Thomas  Gibson  and  Joseph  Johnson, 
afterwards,  to  wit,  on  the  i5th  day  of  May,  in  the  year  of  our 
Lord  1788,  at  London  aforesaid,  at  the  parish  and  ward  afore- 
said, had  notice. 

And  whereas  also,  before  and  at  the  time  of  making  the  pro- 
mise and  undertaking  of  the  said  Thomas  Gibson  and  Joseph 
Johnson  next  hereinafter  mentioned,  to  wit,  on  the  said  11th 
day  of  March,  in  the  said  year  of  our  Lord  1788,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  the  said  persons 
using  trade  and  commerce  in  the  name  and  firm  of  Livesei/f 
Hargreave  and  Company  were  indebted  to  the  said  Robert 
Hunter  in  another  large  sum  of  money,  to  wit,  in  the  sum  of 
other  521/.  7^.  of  like  lawful  money,  for  so  much  money  by 
the  said  persons  using  trade  and  commerce  in  the  name  and 
firm  of  Livesey,  Hargreave  and  Company,  before  that  time  had 
and  received  to  and  for  the  use  of  the  said  Robert  Hunter, 
and  the  said  last  mentioned  sum  of  money,  at  the  time  of 
making  the  promise  and  undertaking  next  hereinafter  men- 
tioned, being  wholly  due  and  unpaid  fi'om  the  said  persons  so 
using  trade  and  commerce  in  the  name  and  firm  of  lAvesq, 
Hargreave  and   Company  as  aforesaid,  to  the  said  Robert 

Hunter, 
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Hunier^  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,      1793. 

to  wit,  on  the  same  day  and  year  last  mentioned,  at  London  ^^    ~, 

aforesaid,  at  the  parish  and  ward  aforesaid,  in  consideration  of    Johnwk 

the  last  mentioned  premises,  and  also  in  ^consideration  that  the    ^^^Sl 

said  Robert  Huntery  at  the  special  instance  and  request  of  the   [*  196] 

said  J^omas 'Gibson  and  Joseph  Johnson^  would  forbear  and  give 

day  of  payment  of  the  said  last  mentioned  sum  of  money  until 

the  14th  day  of  May,  in  the  said  year  of  our  Lord  1788,  and 

would  not  sue  or  prosecute  the  said  persons  so  using  trade  and 

commerce  in  the  name  and  firm  of  Livesej/i  Hargreaoe  and 

Company  as  aforesaid,  for  the  recovery  of  the  last  mentioned 

sum  of  moBqr,  at  any  time  before  default  should  be  made  by 

the  said  Hiomas  Gibson  and  Joseph  Johnson^  in  payment  of  the 

said  sum  of  money,  according  to  their  promise  and  undertaking 

next  hereinafter  mentioned,  undertook,  and  to  the  said  Boberi 

Hunier  then  and  there  faithfully  promised  to  pay  him  the  said 

last  menticmed  sum  of  521/.  75.  on  the  said  14th  day  of  itfoy, 

in  the  said  year  of  our  Lord  1 788  ;  and  the  said  Robert  Hunter^ 

in  fact  says,  that  he  the  said  Robert  Hunter,  confiding  in  the 

said  last  mentioned  promise  and   undertaking  of  the  siud 

Thomas  Gibson  and  Joseph  Johnson,  did  forbear  and  give  day 

of  pajrment  of  the  said  last  mentioned  sum  of  money  until  the 

said  14th  day  o(  May,  in  the  year  of  our  Lord  1788  aforesaid, 

and  did  not  sue  or  prosecute  the  said  persons  so  using  trade 

and  commerce  in  the  name  and  firm  of  Livesey,  Hargreave  and 

Company  as  aforesaid,  for  the  recovery  of  the  last  mentioned 

sum  of  money,  or  any  part  thereof,  at  any  time  before  the  said 

Thomas  Gibson  and  Joseph  Johnson  had  made  default  in  pay- 

ment  of  the  said  last  mentioned  sum  of  money,  according  to 

th^  said  last  mentioned   promise  and  undertaking,  neither 

hath  the  said  Robert  Hunter  at  any  time  since  the  making  of 

the  said  last  mentioned  promise  and  undertaking  of  the  said 

Thomas  Gibson  and  Joseph  Johnson,  sued  or  prosecuted  the 

said  persons  so  using  trade  and  commerce  in  the  name  andfirnv 

of  Uvesey,  Hargreave  and  Company  as.  aforesaid,  or  any  of 

them,  for  the  recovery  of  the  said  last  mentioned  sum  of  money,. 

or  any  part  thereof,  whereof  the  said  Thomas  Gibson  and  Joseph 

Johnson  afterwards,  to  wit,  on  the  15th  day  of  May,  in  the  year 

loat  afinresaid,  at  London  aforesaid,  in  the  parish  and  ward 

aforesaid  had  notice. 

And  whereas  also,  before  and  at  the  time  of  making  the  Niothcowit. 

promise 
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1793«     promise  and  undertaking  of  the  SBid  Thomas  Gibson  and  Joseph 
Gibson  and  «^*'wwi  tiext  hereinafter  mentioned,  to  wit,  on  the  6aid  11th 

joHKBOM     day  of  March^  in  the  said  year  of  our  Lord  1788j  at  London 

nl^^at.    aforesaid,  in  the  parish  and  ward  aforesaid,  the  said  persons 
so  using  trade  and  commerce  in  the  name  and  firm  of  lAoeseyj 

[  197  ]   Hargreave  and  Company  as  aforesaid,  were  indebted  te  the 
aaid  Robert  Hunter  in  another  large  som  of  money,  to  wit,  in 
tihe  sum  of  other  5212.  7&  of  like  lawful  money,  for  so  much 
money  by  the  said  persons  so  using  trade  and  commerce  in 
the  name  and  firm  of  Livesey^  Hargreceoe  add  Company  a» 
liforesaid,  before  that  time  had  and  received,  to  and  far  the 
use  of  the  said  Bobert  Hunter,  and  the  said  last  mentioned  sum 
<tf  money,  at  the  time  of  making  the  promise  and  undertaking 
next  hereinafter  mentioned,  being  wholly  due  and  owing,  and 
unpaid  from  the  said  persons  so  using  trade  and  commerce  in 
the  name  and  firm  of  lAoeseffy  Hargreave  and  Company  as 
aforesaid,  to  the  said  Robert  Hunter,  the  said  Thomas  Gibsofi 
and  Joseph  Johnson,  afterwards,  to  Wit,  on  the  same  day  and 
year  last  aforesaid,  at  London  aforesaid^  in  the  parish  and  ward 
aiforesaid j  in  consideration  of  the  last  mentioned  premises,  and 
also  in  consideration  that  the  said  Robert  Hunter,  at  the  special 
instance  and  request  of  the  said  Thomas  Gibson  and  Joseph 
Johnson,  would  forbear  and  give  day  of  payment  of  the  said 
last  mentioned  sum  of  money  until  the  14th  day  of  May,  in  the 
said  year  of  our  Lord  1788,  and  woilld  not  sue  or  prosecute 
the  said  persons  using  trade  and  commerce  in  the  name  and 
firm  of  Ldvesey,  Hargreave  and  Company  as  aforesaid,  for  the 
recovery  of  the  said  last  mentioned  sum  of  money,  at  any  time 
before  default  should  be  made  by  the  said  Thomas  Gibson  and 
Joseph  Johnson  in  payment  of  the  said  sum  of  money,  accord- 
ing to  their  promise  and  undertaking  next  hereinafter  men- 
tioned, undertook,    and  to  the  said  Robert  Hunter  then  and 
there  faithftiUy  promised  to  pay  to  him  the  said  last  mentioned 
sum  of  money  on  the  said  1  Itb  day  of  May,  m  the  said  year 
of  our  Lord  1788,  if  the  said  last  mentioned  sum  of  money 
should  then  remain  unpaid  to  the  said  Robert  Hunter  ;  and  the 
said  Robert  Hunter  in  fact  says,  that  he  the  said  Robert  Hunter, 
confiding  in  the  said  last  mentioned  promise  and  midertak- 
teg  of  the  said  Tliomas  Gibson  and  Joseph  Johnson,  did  forbear 
and  give  day  of  payment  of  the  said  last  mentioned  sum  of 
money  imliil  the  said  ]t4th  day  of  May^  in  the  year  of  our  Lord 

1788 
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1788  aforesaid,  and  did  not  sue  or  prosecute  the  said  persons     1793. 
so  using  trade  and  commerce  in  the  name  and  firm  of  Livesey^  Gvb&ov    d 
Hargreave  and  Company  ns  aforesaid,  for  the  recovery  of  the     Jowxwm 
said  last  mentioned  sum  of  money,  or  any  part  thereof,  at  any     hS^H^. 
time  before  the  said  Thomas  Gibson  and  Joseph  Johnson  had 
made  defaalt  in  payment  of  the  said  sum  of  money,  according    [  198  ] 
to  their  said  last  mentioned  promise  and  undertaking,  neither 
hath  the  said  Robert  Hunter  at  any  time  since  the  making  of 
the  said  last  mentioned  promise  and  undertaking  of  the  said 
Thomas  Oibson  and  Joseph  Johnson^  sued  or  prosecuted  the  said 
persons  so  using  trade  and  commerce  in  the  name  and  firm  of 
Liveseyy  Hargreave  and  Company  as  aforesaid,  for  the  recovery 
of  the  same  sum  of  money  or  any  part  thereof,  but  hath  wholly 
forborne  so  to  do ;  and  the  said  last  mentioned  sum  of  money^ 
on  and  after  the  said  14th  day  of  May^  in  thd  year  of  our  Lord 
1768,  remained,  and  was  and  still  remains  and  is  wholly  un- 
paid to  the  said  Robert  Hunter,  of  all  which  premises  the  said 
Thomas  Oibson  and  Joseph  Johnson  afterwards,  to  wit,  on  the 
15th  day  of  May,  in  the  said  year  of  our  Lord  1788,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,,  had  notice. 

There  were  also  the  four  common  money  counts,  viz,  the 
10th  for  money  had  and  received,  11th  for  money  paid,  12th 
for  money  lent  and  advanced,  and  the  1 3th  on  an  account  stated. 
Plea  the  general  issue. 

**  And  the  jurors  of  the  jury,  whereof  mention  is  within  Demurrer. 
made,  being  called,  likewise  come,  and  being  chosen,  tried  and 
sworn,  to  say  the  truth  of  the  premises  within  contained,  the 
said  Robert  Hunter  produced  to  the  jury  aforesaid,  a  certain  in- 
strument in  writing,  in  the  words  and  figures  following  (that  is 
to  say) : 

«<  0^5121  Is. 

**  Falmouth,  llth  March,  1788. 

*'  Two  months  after  date,  pay  to  Mr.  Will.  Fletcher,  or  order, 
fire  hundred  twenty-one  pounds  seven  shillings,  value  received, 
with  or  without  advice. 

"  Nathl.  Hingston. 
"  No.  2068. 
*^  To  Messrs.  Oibson  &  Johnson, 

**  Bankers,  London,  ^*  G.&J. 

**  And  whereupon  are  the  foltewing  indorsements,  ^  WiUiam 

Fletcher,' 
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1795.      'Fletcher J    *  by  pro°»  oi  Livesey^  Hargreave  and  Co.'  *  A%  Good-' 
g  .  rich.*     And  the  said  Robert  Hunter,  to  prove  and  maintidn  the 

JoHNiov  issue  within  joined  on  his  part,  shews  in  evidence  to  the  jury 
11^^^  aforesaid,  by  Bobert  Booth  a  witness  duly  sworn  in  that  behalf, 
that  he,  the  said  Robert  Booth,  was  a  clerk  to  certain  persons 
C  199  ]]  using  trade  and  commerce  as  copartners,  in  the  copartner- 
ship name  and  firm  of  Ldvesey,  Hargreave  and  Company,  and 
that  one  Nathaniel  Hingston  was,  at  the  time  of  the  drawing  of 
the  said  instrument,  a  shopkeeper,  and  carried  on  the  business 
of  a  shopkeeper,  at  Falmouth,  in  the  county  of  Cornwall :  that 
the  name  of  Nathaniel  Hingston  subscribed  to  the  said  instru- 
ment, was  the  hand-writing  of  the  said  Nathaniel  Hingston, 
and  that  he  drew  the  same  as  agent  to  the  said  Livesey,  Har^ 
greax>e  and  Company;  that  Livesey,  Hargreave  and  Company 
used  to  send  down  to  the  said  Nathaniel  Hingston  blank  bills 
of  exchange  for  him  to  sign  as  the  drawer  thereof:  that  many 
such  blank  bills  were  sent  down  together:  that  when  they  were 
returned  to  the  said^Xfft^^^,  Hargreave  and  Company,  they 
filled  up  the  blanks  with  the  sum  to  be  paid^  and  the  name  of 
the  person  to  whom  the  same  was  to  be  payable:  that  when 
the  bills  were  so  drawn  and  filled  up,  they  were  carried  indis- 
criminately with  other  bills,  to  the  house  of  Thomas  Gibson 
and  Joseph  Johnson,  the  Defendants,  for  their  acceptance :  that 
Livesey,  Hargreave  and  Company,  gave  Gibson  and  Johnson 
advice  of  the  bills  so  drawn  by  the  said  Nathaniel  Hingston: 
that  such  bills,  indiscriminately  with  the  said  other  bills,  used 
to  be  carried  two  or  three  times  a  day  from  the  house  of  Zavc' 
sey,  Hargreave  and  Company,  to  the  house  of  Gibson  and  John- 
son for  acceptance,  and  were  often  carried  wet :  that  the  ac- 
ceptaoce  of  the  bill  produced  was  the  acceptance  of  the  De- 
fendants Jiiomas  Gibson  and  Joseph  Johnson:  tliat.  the  said 
Robert  Booth,  upon  those  occasions,  used  to  see  the  Defendant 
Johnson:  that  Livesey,  Hargreave  and  Company,  were  gene- 
rally indebted  to  the  Defendants,  Gibson  and  Johnson^  upon 
the  balance  of  accounts,  for  cash  advanced  by  the  said  Gibson 
and  Johnson  to  the  said  Livesey^  Hargreave  and  Company: 
that  the  Defendants,  Gibson  and  Johnson,  were  covered  for 
these  acceptances  by  bills  of  exchange  given  as  a  security  for 
the  same,  but  that  the  said  bills  so  given  as  a  security  have  not 
been  paid :  that  no  such  person  as  William  Fletcher,  in  the  said 
instrument  and  indorsement  named,  existed ;  and  that  the  name 

WiUioM 
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William  Fletcher^  so  indorsed  on  the  said  instrument,  was  not      179^ 
the  liand-writing  of  any  person  of  the  name  of  William  Fletcher,  gumow  and 
And  the  said  Robert  Hunter  further  shews  in  evidence  to  the     Johnson 
jury  aforesaid,  by  one  Stephen  Barber^  a  witness  duly  sworn  in     Homtsk* 
that  behalf,  that  he  negotiated  the  instrument  now  produced, 
with  the  Plaintiff  iZoier/  Hunter ;  that  he  carried  it  from  Live^ 
$eyj  Hargreaoe  and  Company,  to  get  it  discounted  for  them;    [  200 1 
and  that  he  told  the  said  Robert  Hunter  from  whom  he  came; 
that  the  said  Robert  Hunter  gave  him  the  value  for  the  said 
instrum^it  in  money,  and  he  took  it  back  to  be  indorsed  by 
LAveseyy  Hargreave  and  Company;  and  that  it  was  indors^ 
by  Absalom  Goodrich^  by  procuration  of  Livesey^  Hargreave 
and  Compaay ;  that  the  said  instrument  bad  been  accepted  by 
Gibson  and  Johnson  before  it  was  carried  to  be  discounted. 
And  the  said  Thomas  Gibson  and  Joseph  Johnson  say,  that  the  ^ 

aforesaid  matters,  to  the  jurors  aforesaid,  in  form  aforesaid 
shewn  in  evidence  by  the  said  Robert  Hunter^  are  not  sufficieot 
in  law  to  maintain  the  said  issue  within  joined  on  the  part  of 
the  said  Robert  Hunter^  and  that  they,  the  said  Thomas  Gibson 
and  Joseph  Johnson^  to  the  matters  aforesaid,  in  form  aforesaid 
shewn  in  evidence,  have  no  necessity,  nor  are  they  obliged  by 
the  law  of  the  land  to  answer :  and  this  they  are  ready  to 
verify :  wherefore,  for  want  of  sufficient  matter  in  that  behalf, 
shewn  in  evidence  to  the  jury  aforesaid,  the  said  Thomas  Gib' 
son  and  Joseph  Johnson  pray  judgment,  and  that  the  jury  afore- 
said may  be  discharged  from  giving  any  verdict  in  the  said 
issue,  and  that  the  said  Robert  Hunter  may  be  precluded  from 
having  his  said  action  against  the  said  Thomas  Gibson  and  Joseph 
Johnson. 

• 

^  And  the  said  Robert  Hunter^  fqr  that  he  hath  shewn  suffi-  Joinder. 
cient  matter  in  maintenance  of  the  said  issue  in  evidence  to  the 
said  jurors,  which  matter  the  said  Thomas  Gibson  and  Joseph 
Johnson  do  not  deny,  nor  in  any  manner  answer  thereto,  prays 
judgment  and  his  damages,  by  reason  of  the  premises  to  be  ad* 
judged  to  him. 

"  Whereupon  it  is  told  to  the  jurors  aforesaid,  that  they 
shall  inquire  what  damages  the  said  Robert  Hunter  has  sus- 
tained, as  well  by  reason  of  the  matter  shewn  in. evidence  as 
aforesaid,  as  for  his  costs  and  charges,  by  him  about  his  suit  in 
ibis  bdialf  expended,  in  case  it  shall  happen  that  judgment 
sfaall  be  given  upon  the  evidence  aforesaid,  for  the  said  Robert 

Hunter^ 
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1793.  Hunter^  and  tbe  jurors  aforesaid  upon  their  oaths  aforesaid 
Otmov  and  thereupon  say,  that  if  it  shall  happen  that  judgment  shall  be 
JoBirsoir  given  for  the  said  Robert  Hunter  upon  the  evidence  aforesaid, 
l^m.  ^^^^  they  assess  the  damages  of  the  said  Robert  Hunter^  by  him 
sustained  by  reason  of  tbe  matter  shewn  in  evidence  as  afore* 
said,  besides  his  costs  and  charges  by  him  about  his  suit  in 
this  behalf  expended,  to  62,11.  7s,  and  for  those  costs  and 
dharges  to  40s.  And  thereupon  the  said  jurors,  by  the  assent 
[  201  ]  of  the  said  parties,  are  discharged  from  giving  any  further  ver- 
dict upon  the  premises*  And  thereupon  all  and  singular  the 
premises  being  seen  by  the  said  court  of  our  said  lord  tbe  king, 
before  the  king  himself,  now  here  fully  understood  and  consi- 
dered, it  seems  to  the  said  court  here,  that  the  aforesaid  matter 
to  the  jury  aforesaid,  in  form  aforesaid,  shewn  in  evidence  by 
the  said  Robert  Hunter^  is  sufficient  in  law  to  maintain  tbe  said 
issue  above  joined,  on  the  part  and  behalf  of  the  said  Robert 
Hunter.  Therefore  it  is  considered  by  the  said  court  of  our 
lord  the  king,  before  the  king  himself  here,  that  the  said  Robert 
Hunter  doth  recover  his  aforesaid  damages  by  the  jury  aforesaid, 
in  form  aforesaid,  assessed :  and  also  199^-  Ss,  for  his  costs  and 
charges,  by  the  said  Court  of  onr  said  lord  the  king  now  here 
adjudged  of  increase  to  the  said  Robert  Hunter  by  his  assent, 
which  said  damages  in  the  whole  amount  to  722L  lOs.  and  that 
the  said  Thomas  Gibson  and  Joseph  Johnson  be  in  mercy,'*  &c 

In  Hilary  Term  1 792,  this  demurrer  to  evidence  was  set  down 
ior  argument  befcHre  the  Court  oi  King^s  Bench^  but  it  being  tbe 
understanding  of  both  parties  that  a  writ  of  error  was  to  be 
brought,  the  Court  gave  judgment  for  the  Defendant  in  error, 
without  argument. 

Upon  this  judgment  a  Ivrit  of  error  was  brought,  returnable 
in  parliament  i  and  the  Plaintiff  in  error  having  assigned  ge« 
neral  errors;  and  the  Defendant  in  error  having  pleaded  that 
there  was  no  error  in  tbe  record  and  proceedings,  the  Plainti& 
in  error  hoped  that  the  s^id  judgment  would  be  reversed,  for 
the  following,  among  other  Reasons  : — 

First.  There  is  no  count  in  the  declaration  at  all  supported 
by  the  evidence. 

As  to  the  first  count,  there  is  nothing  to  warrant  any  inference 
or  presumption  that  the  acceptors  of  the  bill  of  exchange  knew 
the  payee  to  be  a  fictitious  person,  at  the  time  of  their  accept- 
ance of  the  bill ;  or  that  they  ever  meant  to  aocept  a  biO  pay- 
able 
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^ble  to  snch  payee,  or  to  any  other  description  of  person  than     1 793; 
the  real   payee,  his  indorsee,  in  the  fair  and  usual  course  q^^^     ^ 
of  n^ofiatioD.     The  allegations  in  the  first  count  of  the  de-    JoBKaoir 
claration  are  wholly  destitute  of  proof,  and  it  would  be  neces-    hu^SJil 
sary,  in  order  to  support  them,  to  presume  the  acceptors  to  be    [  £02  ] 
parties  to  a  fraud  without  evidence,  and  contrary  to  the  estab- 
lished  mle,  that  every  thing  is  to  be  presumed  to  have  been 
fairly  done,  nntil  proof  is  given  to  the  contrary. 
-    The  second  count  is  expressly  negatived  by  the  evidence. 

The  third  count  is  negatived  by  the  mere  inspection  of  the 
instrument  produced,  which  purports  to  be  a  bill  payable  to 
Fletcher  or  order;  and  although  it  has  been  determined  that  a 
bill  purporting,  on  the  face  of  it,  to  be  payable  to  order,  may, 
in  particular  circumstances,  be  considered  as  a  bill  payable  to 
bearer;  the  case(ii)  in  which  that  decision  was  made,  was  where 
an  indorsement  had  been  made  by  the  drawers,  subsequent  to 
the  indorsement  in  the  name  of  the  fictitious  payee,  and  where 
the  acceptor  was  privy  to  the  fact  of  the  payee  being  fictitious 
at  the  time  of  the  acceptance  of  the  bill ;  neither  of  which  cir- 
cumstances occur  in  this  case,  but  the  direct  contrary  appears. 

The  feoiPth  count  depends  upon  the  same  reasoning  as  the 
third,  and  only  differs  from  it  by  drawing  a  supposed  inference 
of  laKr,  which  will  not  follow,  if  the  arguments  used  in  support 
of  the  third  count  shall  be  thought  insufficient 

The  fifth  count  is  negatived  by  the  evidence,  in  the  same  man- 
ner as  the  third,  by  the  mere  inspection  of  the  instrument  pro'^ 
diiced,  irhich  purports  to  be  a  bill  payable  to  Fletcher  or  order, 
and  indorsed  by  him  to  Livesey,  Hargreave  and  Company,  and 
by  them  to  the  Defendant  in  error ;  and  not  a  bill  drawn  by 
Uvesej^  Hargreave  and  Company,  payable  to  the  said  Robert 
Hunter^  as  is  supposed  by  the  said  fifth  count. 

The  lixih,  seventh  and  eighth  counts  are  wholly  negatived 
by  the  evidence,  from  which  it  appears,  that  so  far  from  the 
Plaintiffs  in  error  having  engaged  themselves  as  a  collateral  se^ 
eurfty  to  pay  an  antecedent  debt,  due  from  the  drawers  of  the 
bill  to  the  Defendant  in  error,  they  had  actually  accepted  the 
faiU,  and  made  themselves  liable  (so  far  as  any  obligation  to  pay 
the  bill  was  imposed  by  law  upon  them),  previous  to  the  bill's 
being  discounted  by  the  Defendant  in  error,  and  were  them- 
selves, if  they  are  bound  at  all,  the  principal  debtors,  to  whom 

(a)  Gibtfmy»Mmt,  ante^  Vol*  i.  569. 

resort 
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1793.     resort  must^  in  tbe  first  instance)  be  made  for  payment,  before 
GoaoN  and  ^^  Defendant  in  error  had  acquired  any  interest  at  all  in  the 

JoHvaoK    debt,  or  become  party  to  the  transaction.     If,  as  is  humbly  sub- 

^E^^m.  mitted  by  the  Flaintifis  in  error,  they  were  not  liable,  under  the 
circumstances,  as  principal  debtors,  they  could  not  be  liable,  as 
collateral  securities,  for  a  debt  which  became  due  from  the 
drawer  to  the  Defendant  in  error,  subsequent  to  the  acceptance. 
The  ninth,  tenth,  eleventh  and  twelfth  counts  are  wholly  un<* 
supported  by  proof,  inasmuch  as  it  appears  that  so  far  from  the 
Plaintiffs  in  error  being  indebted  to  the  drawers  of  the  bill  (in 
whose  place  the  Defendant  in  error  is  supposed  to  stand,  and 
through  whom  he  derives  his  claim),  the  Flaintifis  in  error  were 
actually  in  advance  to  the  drawers,  and  had  no  security  for  their 
monies  so  lent,  but  bills,  which  have  not  been  paid. 

Lastly.  On  the  supposition  (which  is  wholly  denied)  that  the 
Plaintiffs  in  error  were  privy  to  the  payee  being  fictitious,  and 
the  indorsement  being  made  in  the  name  of  a  person  they  knew 
not  to  exist,  and  that  they  put  the  bill  into  the  hands  of  the 
drawers  that  they  might  negotiate  it,  concealing  the  circum- 
stance of  the  payee  being  fictitious,  their  conduct  would  amount 
to  a  direct  uttering  of  a  forgery,  with  intent  to  defraud  the 
person  to  whom  such  bill  was  passed  in  circulation,  and  the  re- 
medy by  civU  action  would  be  merged  in  the  felony.  If  it  is  to 
be  taken  that  the  Defendant  in  error  was  acquainted  with  the 
whole  transaction,  and  made  himself  a  party  in  it,  with  fiill 
knowledge  of  all  the  circumstances,  it  is  submitted  that  he  can- 
not intitle  himself  to  maintain  an  action  through  the  medium 
of  an  instrument,  which,  at  the  time  he  received  it,  he  knew  to 
be  a  forgery. 

The  Defendant  in  error  hoped  that  the  judgment  would  be 
affirmed,  for  the  following  among  other  Reasons  : — 

First  The  Plaintiffs  in  error  having  demurred  to  the  evi- 
dence produced  in  support  of  the  action,  and  thereby  prevented 
the  jury  from  finding  any  facts,  have  virtually  admitted  every 
&ct,  which  upon  the  evidence  the  jury  might  have  found  in  fa- 
vour of  the  Defendant  in  error,  in  case  the  trial  had  proceeded 
and  a  verdict  had  been  given ;  and  on  the  other  hand,  no  in- 
tendments, but  such  as  are  absolutely  necessary,  can  be  made  in 
favour  of  the  Plaintiffs  in  error.  The  evidence  shews  the  De- 
fendant in  error  to  be  the  band  ^fide  holder  of  the  bill,  for  a 

[  204  ]    valuable  consideration,  and  the  jury  might  upon  the  evidence 

have 
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bave  found  that  the  Plaintifis  in  error  accepted  the  bill,  know-      1793. 
inir  that  the  name  of  the  payee  was  fictitious :  these  facts  there-  ^  . 

o  ...  Gibson  and 

fore  may  be  assumed  in  considering  the  question  of  law,  but    Johnwn 
no  act  of  forgery  can  be  presumed,  so  as  to  raise  the  question,     Hoi^nL 
whether  the  policy  of  the  law  will  suiFer  an  action  to  be  found- 
ed upon  a  transaction  accompanied  with  forgery. 

Second.  The  Defendant  in  error  being  a  fair  holder  of  the 
bill  in  question,  and  having  advanced  his  money  upon  the  faiih 
of  the  acceptance,  and  the  Plaintiflfs  in  error  as  acceptors  sus- 
taining no  disadvantage  from  the  drawer's  using  the  name  of 
a  fictitious  payee,  the  justice  of  the  case  as  between  the  parties 
requires,  that  the  acceptors  should  not  be  permitted  to  avoid 
the  effect  of  their  acceptance,  and  the  rather,  as  they  may  be 
intended  to  have  known  the  circumstances  relating  to  tlie  bill 
and  its  indorsement. 

Third.  The  case  of  Gibson  and  Johnson  v.  Mtnei  and  Fector^ 
lately  determined  in  the  House  of  Lords  (a),  is  a  decision  of  the 
highest  authority  to  prove  that  the  bill  in  question  may  have 
effect  against  the  acceptors  as  a  bill  payable  to  bearer,  and  there 
does  not  appear  to  be  any  material  distinction  between  that  case 
and  the  present. 

Fourth.  An  indorsement  has  the  effect  of  creating  a  new  bill, 
and  the  indorser  becomes  a  security  to  the  subsequent  proprie- 
tors of  the  bill,  in  like  manner  as  the  original  drawer ;  the  De- 
fendant in  error,  therefore,  to  whom  this  bill  has  been  indorsed 
by  livesey^  Hargreave  and  Company,  may  maintain  his  action 
against  the  acceptors  as  being  the  real  payee  of  the  bill,  and 
duly  so  construed  according  to  the  custom  of  merchants. 

Fifth.  If  the  instrument  could  not  take  effect  in  any  way  as 
a  bill  of  exchange,  then  the  money  which  was  paid  for  it,  was 
advanced  without  consideration,  and  the  persons  who  received 
it  become  indebted  to  the  Defendant  in  error  for  the  amount 
The  Plaintiffs  in  error,  by  the  terms  of  their  acceptance,  pro- 
mised to  pay  this  debt,  and  the  promise  being  founded  upon  a 
valuable  consideration  proved  by  writing,  so  as  to  comply  with 
the  requisitions  of  the  Statute  of  Frauds,  may  entitle  the  Defend- 
ant in  error  to  recover  upon  the  counts  in  the  declaration  which 
apply  to  that  view  of  the  case. 

The  case  having  been  fiilly  argued  at  the  bar  of  the  House,    [  205  ] 
the  following  questions  were  proposed  to  the  Judges. 

(a)  AnU^  vol.  i.  p.  569. 

I.  Whether 


20G  CASES  IN  TRINITY  TERM 

1793.  !•  Whether  upon  the  state  of  the  evidence  given  for  the 

Gibson  and  ^'^^^'^^  '"  ^^'s  case,  it  was  competent  to  the  Defendants  to 

•  ^oHNsoK     insist  upon  the  Jury  being  discharged  from  giving  a  verdict  by 

HcMTEiu     demurring  to  the  evidence,  and  obliging  the  Plaintiff  to  join  in 

demurrer? 

II.  Whether  on  this  record,  any  judgment  can  be  given  ? 

JIL  In  case  no  judgment  can  be  given,  what  ought  to  be  the 
award  ? 

T6  which  questions,  Lord  Chief  Justice  Eyre  thus  delivered 
the  unanimous  answer  of  the  Judges. 

The  q^e^tions  referred  by  your  Lordships  to  the  Judges* 
arise  upon  a  proceeding,  which  is  called  a  demurrer  to  evidencet 
and  which  though  not  familiar  in  practice,  is  a  proceeding  well 
]cnown  to  the  law.  It  is  a  proceeding,  by  which  the  Judges, 
whose  province  it  is  to  answer  to  all  questions  of  law,  are 
palled  upon  to  declare  what  the  law  is  upon  the  facts  shewn  in 
evidence,  analogous  to  the  demurrer  upon  facts  alleged  in 
pleading.  My  Lords,  in  the  nature  of  the  thing,  the  quesUon 
of  law  to  arise  out  of  the  ikct  cannot  arise  till  the  fact  is  asoer-i 
tained.  It  is  the  provinceof  a  jury  to  ascertain  the  fact,  under 
the  direction  and  assistance  of  the  judge ;  the  process  is  simple 
and  distinct,  though  in  our  books  there  is  a  good  deal  of  con- 
fusion with  respect  to  a  demurrer  upon  evidence,  and  a  bill  of 
exceptions,  the  distinct  lines  of  which  have  not  always  been 
kept  so  much  apart  as  they  ought  to  have  been. 

My  Liords,  in  the  first  stage  of  that  process,  under  which 
facts  are  ascertained,  the  Judge  decides,  whether  the  evidence 
oiFered  conduces  to  the  proof  of  the  fact  which  is  to  be  ascer<r 
tained :  and  there  is  an  appeal  from  his  judgment  by  a  bill  of 
exceptions.  The  admissibility  of  the  evidence  being  established, 
the  question  how  far  it  conduces  to  the  proof  of  the  fact  which 
is  to  be  ascertained,  is  not  for  the  Judge  to  decide,  but  for  the 
Jury  exclusively ;  with  which  Judges  interfere  in  no  case,  bat 
where  they  have  in  some  sort  substituted  themselves  in  the 
place  of  the  Jury  in  attaint,  upon  motions  for  new  trials. 
When  the  Jury  have  ascertained  the  fact,  if  a  question  arises 
[  206  ]  whether  the  fact  thus  ascertained  maintains  the  issue  joined 
between  the  parties,  or,  in  other  words,  whether  the  law  arising 
upon  the  fact  (the  question  of  law  involved  in  the  issue  de- 
pending upon  the  tme  state  of  the  fact)  is  in  favour  of  one  or 
other  of  the  parties,  that  question  is  for  the  Judge  to  decide. 

Ordinarily 
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Ordinarily  hp  declares  to  the  Jury  what  the  law  is  upon  the      1793. 
fact  which  they  find,   and  then  they  compound  their  verdict  of  gibsom  and 
the  law  and  fact  thus  ascertained.     But  if  the  party  wishes  to    Johnsok 
withdraw  from  the  Jury  the  application  of  the  law  to  the  fact,    Huimui. 
and  all  consideration  of  what  the  law  is  upon  the  fact,  he  then 
demurs  in  law  upon  the  evidence,  and  the  precise  operation  of 
that  demurrer  is,  to  t^ke  from  the  Jury  and  to  refer  to  the 
Judge  the  appUpajtion  of  the  law  to  the  fact.     In  the  nature  of 
things  therefore,  and  reasoning  by  analogy  to  other  demurrers, 
and  having  regard  to  the  distinct  functions  of  Judges  and  of 
Juries,  and  attending  to  the  state  of  the  proceeding  in  which 
the  deonirrer  takes  place,  the  fact  is  to  be  first  ascertained. 

My  Lords,  with  this  short  introduction,  I  proceed  to  the  first 
question  proposed  to  the  Judges,  which  is,  "  Whether  upon 
<<  the  state  pf  the  evidence  given  for  the  Plaintiff  in  this  case,  it 
**  was  competent  to  the  Defendants,  to  insist  upon  the  Jury 
*^  being  discharged  from  giving  a  verdict,  by  demurring  to  the 
"  evidence,  and  obliging  the  Flaintifi^  to  join  in  demurrer  ?' 
Your  IfOrdsbips'  question  is  confined  to  this  particular  case; 
but  it  will  be  necessary  for  me  to  proceed  by  steps.  All  our 
books  agree,  that  if  a  matter  of  record^  or  other  matter  in 
•wriiifigs  be  ofibred  in  evidence  in  maintenance  of  an  issue  joined 
between  the  parties,  the  adverse  party  may  insist  upon  the 
Jury  being  discharged  from  giving  a  verdict,  by  demurring  to 
the  evidence,  and  obliging  the  party  offering  the  evidence  to 
join  in  demurrer.  He  cannot  refuse  to  join  in  demurrer,  he 
must  join,  or  waive  the  evidence.  Our  books  also  agree,  that 
if  parol  evidence  be  offered,  and  the  adverse  party  demurs,  he 
who  offers  the  evidence  tnay  join  in  demurrer  if  he  will.  We 
are  therefore  thus  far  advanced,  that  the  demurrer  to  evidence 
is  not  necessarily  confined  to  written  evidence.  The  language 
of  our  books  is  very  indistinct  upon  the  question,  whether 
the  party  offering  parol  evidence  should  be  obliged  to  join  in 
demurrer.  Why  is  he  obliged  to  join  in  demurrer,  when 
the  evidence  which  he  has  offered  is  in  writing?  The 
reason  is  given  in  Crok^^  report  of  Baker^s  case  (a),  because, 
says  the  book,  "  there  cannot  be  any  variance  of  matter  in  [  207  ] 
'<  writing,'*  Parol  evidence  is  sometimes  certain,  and  no  more 
admitting  of  any  variance  than  a  matter  in  writing,  biit  it  is 
alao  often  loose  and  indeterminate,  often  circumstantial.     The 

(a)  Cro.  £Ug.  755.  Middieim  v.  Baker,  5  Co.  104.  S.  C. 

reason 
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179^^*     reason  for  obliging  the  party  oiFering  evidence  in  writing  td 
GiBdbK  and  J^^^  ^°  demurrer,  applies  to  the  first  sort  of  parol  evidence,  bdt 
JoiysoK     it  does  not  apply  to  parol  evidence  which  is  loose  and  indeter-^ 
uSm,    minate,  which  may  be  urged  with  more  or  less  effect  to  ii  Jury, 
and  least  of  all  will  it  apply  to  evidence  of  circumstance, 
which  evidence  is  meant  to  operate  beyond  the  proof  of  the 
existence  of  those  circumstances,  and  to  conduce  to  the  proof 
lof  the  existence  of  other  facts.    And  yet  if  there  can  be  no 
demurrer  in  such  cases,  there  will  be  no  consistency  in  the 
doctrine  of  demurrers  to  evidence,  by  which  the  application  of 
the  law  to  the  fact  on  an  issue  is  meant  to  be  withdrawn  from 
a  Jury,  and  transferred  to  the  Judges.     If  the  party  who  de- 
murs, will  admit  the  evidence  of  the  fact,  the  evidence  of  which 
fact  is  loose  and  indeterminate,  or  in  the  case  of  cireumstanitial 
evidence,  if  he  will  admit  the  existence  of  the  fact,  which  Ae 
dreumstances  ofiered  in  evidence  conduce  to  prove^  there- wfll 
then  bef  no  more  variance  in  this  parol  evidence^  than  in  a 
matter  in  writing,  and  the  reasons  for  compelling  the  party 
who  offers  the  evidence  to  join  in  demurrer,  ilirill  then  apflyy 
and  the  doctrine  of  demurrers  to  evidence  will  be  uniform  ato'd 
consistent.    That  this  is  the  regular  course  of  prod^editl^'ln 
respect  to  parol  evidence  of  the  nature  that  I  have  beeti-  de- 
scribing, I  think  may  be  collected  from  the  known  case*  tipitm 
ihis  subject,  Baker's  case.     There  is  also  another  case,  Wtigk 
V.  PindaPf  as  it  stands  reported  in  Aleyn^s  Reports  (a)  whi(3i 
carries  the  doctrine  further,  and  home  to  every  cb^  of  evidenlse 
circumstantial  in  its  nature,  affording  ground  for  a  cenclinion 
'cf  fact  from  fact;  and  the  two  cases  taken  together,  1  think, 
prove   satisfactorily,   that    the  course  is    that  which  I  ha^ 
already  supposed,  and  which  would  remove  all  the  diflficokife 
•that  are  in  the  way  of  obliging  the  party  to  join  in  demurr^ 
upon  i»irol  evidence.     Baker's  case,  after  stating  that  the  parQr 
xhust  join  in  demurrer,  or  waive  his  evidence,  where  a  matter 
in  writing  is  shewn  in  evidence,  goes  on  thus:  *^  If  the  Plaintiff 
^*  produces  witnesses  to  prove  any  matter  in  fact  upon  > which  a 
^  question  in  law  arises,  if  the  defendant  admits  their  testimoiqr 
[  208  ]  ^^  to  be  true,  there  also  the  defendant  may  demur  in  law  iip<Ni 
**  it,  but  then  he  ought  to  admit  the  evidence  given  by  the 
**  Plaintiff  to  be  true."    Those  cases  have  very  carefully  marked 
the  precise  ground  upon  which  a  party  may  demur  to  enridenee; 
(a)  Al.  15.  S.  C.  Style  SS,  loosely  reported  by  the  name  of  Whiti  v.  JP^ndbr. 

and 
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and  prove  that  if  a  party  may  demur,  tbe  other  party  must  jmn     1793. 
in  demarrer.   According  to  Aleyn\  report  of  the  ca»c  of  Wright  ^"^ — V, 
▼•  Pyndavy  which  case  underwent  very  serious  consideration!  it    Jomrtor 
was  resolved,  **  that  he  that  demurs  upon  the  evidence,  ought    hJIJI^ 
*^  to  confess  the  whole  matter  of  fact  to  be  true,  and  not  refer 
^  that  to  the  judgment  of  the  court;  and  if  the  matter  of  fact 
^  be  uncertainly  alleged^  or  that  it  be  doubt/id  whether  it  be  true 
*'  or  noj  because  offered  to  be  proved  only  by  presumptions  orpro^ 
**  iabHitieSf  and  the  other  party  demurs  thereupon,  he  that  - 
^  alleges  this  matter,  cannot  join  in  demurrer  with  him,  but 
*'  ought  to  pray  the  judgment  of  the  court,  that  he  may  not  be 
^  admitted  to  his  demurrer,  unless  he  will  con/ess  the  matter  of 
^^Jact  to  be  true**    It  seems  to  follow  as  a  necessary  conclusion^ 
that  if  be  will  confess  the  matter  of  fact  to  be  true,  there  he  is 
to  be  admitted  to  his  demurrer,  and  that  if  he  is  admitted,  the 
other  party  most  join  in  demurrer.    My  Lords,  it  is  said  in 
some  of  our  books,  that  upon  a  demurrer  entered  upon  parol 
evidence,  the  party  offering  the  evidence  may  choose  whether 
he  will  join  in  demurrer  or  not.     But  after  having  stated  the 
two  authorities  which  I  have  mentioned,  I  think  those  passages 
in  the  books  must  be  understood  with  the  qualification  men- 
tioned in  both  those  authorities,  *^  unless  the  adverse  party  will 
**  confess  the  evidence  to  be  true."     The  matter  of  fact  being 
confessed,  the  case  is  ripe  for  judgment  in  matter  of  law  upon 
the  evidence^  and  may  then  be  properly  withdrawn  from  the 
jury ;  and  being  entered  on  record  will  remain  for  the  decision 
of  the  Judges.     And  this  operation  of  entering  the  matter  upon 
record,  and  indeed  the  whole  operation  of  conducting  a  de- 
murrer to  evidence,  ought  to  be  under  the  direction  and  con- 
trol of  the  Judge  at  Nisi  PriuSj  or  of  the  Court,  if  the  trial  be 
at  the  bar  of  one  of  the  king's  courts.     I  take  the  whole  pro- 
ceeding upon  a  demurrer  to  evidence,  to  be  under  the  control 
of  tbe  Judge  before  whom  the  trial  is  had.    In  the  case  of 
Wordey  v.  FUisker  which  is  reported  in  d  Rollers  Reports  11  ?» 
Mr.  Justice  Dodderidge^  who  was  one  of  the  ablest  men  upon  the 
Bench,  said,  **  the  court  might  deny  and  hinder  a  party  from 
^  demurring  by  over-ruling  the  matter  in   demurrer,  if  It 
**  seemed  to  them  to  be  clear  in  law :"  and  the  court  did  in 
point  of  fact,  in  that  case^  over-rule  the  demurrer,  and  leave 
the  case  to  the  Jury.    The  demurrer  in  that  case  was  certainly 
frivoloas ;  bat  if  it  had  been  over-ruled  improperly,  it  might,    [  fiog  ] 
YOU  II.  e  1  presume, 
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17Q9;  I  fMfesttBie,  have  b^n  the  subject  of  a  bill  of  exceptions*     If  the 

"^ court  mny  over-rule,  it  may  also  riegulate  the  entry  of  the  pro- 

JMUfoMT  c^edidgs  Upon  the  recordi  and  the  admissions  which  are  to  be 


jJJJJ^  njad0  previous  to  the  allowing  of  the  demurrer.  And,  my 
Xtords,  after  this  explanation  of  the  dQctrine  of  demurrers  to 
evidence,  I  have  very  confident  expectations  that  a  demurrer 
like  the  present  will  never  hereafter  find  its  way  into  this 

House. 

My  Xrords,  The  answer  to  the  first  question  that  the  Judges 
have  Qgreed  upon,  and  which  I  have  endeavoured  to  lay  a 
fpuudatioD  for,  in  what  \  have  now  offered  to  the  HousCf  is, 
^  That  upou  the  state  of  the  evidence  given  for  the  Piiontiff 
in  thia  case,  it  was  nol  competent  to  the  Pefendants  to  ii»sist 
Hpoa  the  jury  being  discharged  from  giving  a  verdict,  by  d#* 
ipurrjug  to  the  evidence,  and  obliging  the  Pliuntiff  to  join,  in 
demurrer,  Hcitiumi  distinctlgf  admiiling  upon  the  reeordf  epery 
Jbc^f  and  evety  conclusia%  fiohich  the  evidence  given  for  the  Plain^ 
tfff*cQmiuced  to  prove.** 

■  Your  Lordships'  second  question  is,  Whether  on  this  re- 
cord any  judgvaent  can  be  given?  To  which  we  answer^  that 
we  conceive  no  judgment  can  be  given^  The  examinatioo.  of 
the  witnesses  in  this  case,  has  been  conducted  so  loosely,  or 
this  demurrer  has  been  so  negligently  framed,  that  there  is  bo 
maxiiier  of  certainty  in  the  state  of  facts  upon  whichany  judg- 
ment can  be  founded.  I  will  not  detain  your  Lordshipa  with 
particular  observations  upon  the  state  of  the  iacts,  as  tbey  are 
contained  in  this  demurrer,  because  all  the  observations  I 
could  have  made^  were  made  to  your  Lordsliips  from  within 
your  House  at  the  time  these  questions  were  put,  and»  I  believe^ 
felt  by  every  body  that  heard  them. 

To  the  third  question.  In  case  no  judgment  can  bo  given, 
what  ought  to  be  awarded.  ?  We  answer,  that  there  ought  to 
be  an  award  of  a  venire  Jacias  de  novo :  the  issue  joined  between 
these  parties  in  efiect  has  not  been  tried,  and  the  case  of 
Wright  V.  Pyndar  is  expressly  in  point,  that  another  venire  far 
cias  should  issue  (a). 

Accordingly  a  venire  de  novo  was  awarded  (&). 

(a)  The  last  case  respectinff  de-  the  Court  of  King's  Bench,  as  ap- 

mttrrers  to  evidence,  which  has  fallen  pears  from  the  report,  <*  that  on  a 

within  my  observation,    i6  that  of  *'  demurrer  to  evidence,  everv  hcX 

Cocksedge  v.  Fanshaw,  Doqgl.  119.  '' which  the  jury  could  infer  in  mvcHir 

8T0.;  and  it  was  there  hciden  by      ^  of  the  party  ofi^ring  it,  hem  the 

•I 


IN  THE  Thirty-third  YxAr  of  GEORGE  11 F. 


SIO 


^  evideoem  demurred  to»  wat  to  be 
**  coDfidered  at  admitted."  It  is  also 
stated  in  a  note  subjoined  to  that 
case^  that  on  a  writ  of  error,  the 
Court  of  Exchequer  Chamber  were 
a]l  of  opinion  with  the  Court  of 
Kin^s  Beneh,  except  the  Lord  Chief 
Jotdoe  (^n  Mr.  Baron)  Eure,  but 
that  afterwards  in  the  IJouse  of 
Lordly  yt  Lordship  concurred  with 
the  other  judges,  in  answering  the 
Ibllo wing  question  proposed  to  them, 
in  the  a&matiTe»  fTtz.  '<  Whether  the 
**  eddenoe  and  facts  admitted^  upon 
*  which  that  demurrer  had  been 
**jotnedy  were  sufficient  in  law  to 
**  masarain  the  issue  for  the  Defend* 
«^  ant  in  error?" 

Now  tiiare  is  reason  to  brieve  that 
the  gnmiid  upon  which  bis  Lordship 
agread  to   toe   affitmative  of  that 
•Dcsttosi  was,  that  upon  the  record 
toere  was  a  distinct  aUcgation  of  the 
existence  of  a  custom  in  the  city  of 
Lomdim,  that  freemen  factors  should 
have  to  dieir  own  use,  the  farthing 
duty  on  the  corn  consigned  to  them ; 
to  which  allegation,  as  well  as  to  the 
facts  oflered  in  evidence,   the  de- 
murrer was  applied.    This  allegation 
therefore  beng  admitted  by  the  de- 
murrer, the  point  to  be  considered 
w^  whether  such  a  custom  were  a 
good  one:   and  it  was  upon  that 
ground  that  the  case  seems  to  have 
been  decided  in  the  House  of  Lords. 
Upon  examining  that  record,  I  find 
it  to  be  in  the  following  words : 
**  The  said  TTiomas  Cocktedge  by 
JameM  WaHacCf  Esquire,  one  of  his 
majesty's  counsel  learned  in  the  law, 
^  o£  the  counsel  of  the  said  nomas 
CocksedgCj  in  maintenance  of  the 
issue  within  joined,  before  the  chief 
justice,  aforesaid,  insisted  and  said, 
•*  that  the  city  of  London  is,  and  from 
**  time  wheraof  the  memory  of  man 
**  is  not  to  the  contrary  hath  been, 
^  an  ancient  city,  and  that  the  citi- 
^  sens  of  the  said  city  now  are  and 
**  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have 
been  a  body  corporate  and  politic, 
by  the  name  of  the  mayor,  com- 
monalty and  citizens  of  the  city  of 
**  London,  and  that  the  said  mayor, 
**  commonalty  and    citizens  of  the 
**  city  oi  London,  from  time  where- 
"  of  the  memory  of  man  is  not  to 
^  the  contrary,  have  from  time  to 
^  Ijvc  adnitted,  and  have  used  and 
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**  been  accustomed,  and  had  a  r^ht      179SL 

**  to  admit  such  and  so  many  persons      

**  to  be  freemen  of  the  said  city,  as  Gibsok  wiA 

"  they  have  thought  fit,  upon  pay-     Jomrsoir 

^*  ment  to  the  said  mayor,  common-      against 

'*  alty  and  citizens,  of  such  sum  and     Honaa* 

«  suras  of  money,  for  such  respective 

^  admissions  to  the  freedom  of  the 

**  said  city,  as  the  said  mayor,  com- 

''  monalty  and  citizens  have  thought 

^  fit ;  and  that  from  time  whereof 

^  the  memory  of  man  is  not  to  the 

**  contrary,  there  of  right  ought  to 

^  be  paid  by  all  persons  not  bdng 

*  free  of  the  said  city,  or  otherwise 

^  l^ally  exempt  ther^om,  importing 

*^  com  into  the  said  citv  of  London^ 

^  or  to  the  liberties  thereof  coast* 

**  wise,   eastward  of  London  Bridge 

^  (except  from  the  Cinque  Ports  or 

*^  the  county  of  Kent),  a  toll  or  sluiy. 

'f  o/onefarMng  for  every  quarter  of 

*^  corn  so  imported,  and  that  the  said 

^  toll  or  duty   of   one  farthing  a 

**  quarter,  for  and  upon  all  corn  so 

**  imported  as  aforesaid  {except  com 

^  eonsigned  to  a  cot  nf actor  being  a 

**  freeman  of  the  said  city,  to  be  there 

**  sold),    hath  during  all  the  tim^' 

*'  aforesaid,  been  paid  to  the  said 

'*  mayor,  commonalty  and  citizens, 

*^  for  the  use  of  the  said  body  corpo- 

"  rate,  but  that  the  said  duty  of  one 

"farthing  a  quarter,  for  and  upon  all 

"  com  so  imported  as  aforesaid,  con» 

*  signed  to  a  corrf actor,  being  a  free' 

**  man  of  the  said  city,  to  be  there  sold, 

'*  hath  during  all  the  said  time,  whereof 

"  the  memory  of  man  is  not  to  the  con^- 

"  trary,  been  paid,  and  of  right  ought 

**  to  be  paid,  to  or  for  the  use  of,  and 

"  received  by  such  factor,    being  a 

"freeman  of  .the  said  city,  to  whom 

"  such  com  hath  been  consigned  as 

"  aforesaid,  for  his  own  use,  <S"C." 

Then  follow  some  admissions  as  to 
facts,  of  "  Thomas  Fanshaw  by  John 
"  Glynn,  Esq.  Serjeant  at  law  of  the 
"  counsel  of  the  said  ITtomas, *'  &c.&c* 
After  which  the  record  goes  on, 
"  whereupon  in  order  to  maintain 
"  the  saia  issue  within  joined,  Ben^ 
"jamin  Green  is  produced  as  a  wit- 
"  ness  on  the  part  of  the  said  Tho- 
"  mas  Cocksedge,  and  being  sworn 
"  and  examined  on  his  oath,  gives  in 
"  evidence,  and  says  that,  &c.  &c." 
And  afterwards  the  name  of  each 
witness,  and  the  facts  deposed  by  him 
are  distincly  stated. 

The  demurrer  if|  **  And  the  said 
2  ••  Thomas 
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1793.      **  Thomas  Faruhaw  (the  Defendant) 

**  by  John  Gfyntiy  Esq.  Serjeant  at  law, 

OnsoN  and  '*  and  Recorder  of  the  said  city  of 

JoBxaoN     ^  London^  of  the  counsel  of  the  said 

againsi      **  Defendant  saith,  that  the  evidence 

HvMTBK.      M  and  allegatumi  trforeuud^  above  al- 

*"  legedtm  the  hehM/of  thesaid  Uko- 

*'  moM  Cocksedge,   the  Plaintiff^  are 

**  not  sufficient  in  law  to  maintain 

**  the  said  issue,  &c" 

That  record  seems  to  have  been 
carefully  fhimed,  and  isagreeable  to  the 
ancient  mode  adopted  in  demurrers 
to  evidence,  in  which  it  was  usual  to 
enter  both  the  allegations  of  counsel 
in  favour  of  the  partv  offerinff  the 
evidence,  and  the  evidence  itself  on 
the  record,  and  to  demur  as  well  to 
the  allegations  as  the  evidence.  This 
[  *  21 1  ]  ^appears  in  RattoTi  Entriei,  tU.  De- 
murrer ^  but  more  particularly  from 
the  record  in  ScholasHca*s  case,  riovfd, 
405.  which  is,  **  Whereupon  William 
**  Bendloe,  Serjeant  at  law,  of  counsel 
**  with  the  aforesaid  Robert  and  Scho- 
<<  kuticay  in  maintenance  of  the  assize 
«  aforesaid,  sedd^  That  Sec.  &c" 

And  the  demurrer  is,  **  That  the 
**  aforesaid  WiUiam  Lark  and  John 


*'  Hunt,  in  their  proper  persons,  nay; 
**  that  the  evidences  and  allegations 
**  aforesaid,  on  behalf  of  the  said 
**  Robert  and  Scholastica  above  al- 
^  leged,  are  not  sufficient  in  law  to 
'*  maintain  the  assize  aforesaid,"  &c. 

In  this  view  of  the  case  of  Cock- 
sedge  V.  Fanshaw,  the  ultimate  deci- 
sion of  it  does  not  appear  to  be  con- 
tradicted by  the  present  determina- 
tion. It  may  also  be  observed,  that 
the  language  of  that  case  is,  that 
every  fact  which  the  jury  could  infer 
from  the  evidence  in  favour  of  the 
party  offering  it,  is  to  be  considered 
as  admitted :  now  in  the  present  in- 
stance, as  the  opinion  of  the  judges 
was,  that  the  evidence  stated  on  the 
record  was  so  extremely  loose,  that 
no  certainty  could  be  inferred  from 
it,  upon  which  any  judgment  could 
be  founded,  it  seems  not  too  much 
to  say,  that  from  ludl  evicbnce  the 
jury  dndd  not  reasonably  nave  in- 
ferred facts  sufficient  to  warrant  a 
verdict  in  favour  of  the  Defendant 
in  error. 

{b)  [See/)off/.  p.  S88.] 


LiCKBARROw  and  Others  against  Mason  and  Others. 

In  this  Term,  the  House  of  Lords  directed  that  a  venire 
Jacias  de  tu/oo  should  be  awarded  in  this  case.     See  2  Tam 
Bep.  B.  B.  63,  anle,  vol,  i.  357.  [5  T.  R.  367.  687.] 


END   OF  TRINITY  TERM. 


In  the  Long  Vacation,  died  Sir  John  Wilson,  Knt.,  one  of 
the  Justices  of  this  Court, 

And  in  the  following  Term,  Giles  Rooke,  Esq.,  King's  Ser- 
jeant, was  appointed  to  succeed  him,  and  was  knighted. 
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CASES 

ARGUED  AND  DETERMINED  1793. 


IN  THB 


Courts  of  COMMON  PLEAS, 


AND 


EXCHEQUER    CHAMBER, 


IN 


Michaelmas  Term, 

In  the  Thirty-fourth  Year  of  the  Reign  of  George  III. 


James  against  Semmens,  Widow.  wedMetday, 

°  '  iVbo.  18th. 

T>  EPLEVIN  for  taking  the  goods  and  chattels  of  the  Paintiff,  Where  two 
at  the  parish  of  5/.  Etih  in  the  county  of  Convwall^  in  a  STame**^ 
certain  close  there  called  the  Mcnxkay^  being  part  of  a  certain  '"™  *^  ^ 
tenement  called  Treoon.  to  the  same 

**  Avowry,  because,  she  says,  that  before  the  said  time  when,  ^JIJ'nHii- 
&C.9  to  wit,  on  the  29th  day  oi  Aprils  in  the  year  of  our  Lord  stnimeau, 
1 790,  ovkcPascoe  Semmen^  ncm  deceased,  the  husband  of  the  said  ^^il^^e 
Katharine  (the  Defendant)  was  possessed  of  the  said  tenement  ^^''''^^ 
called  Trevon,  whereof  the  said  close  in  which,  &c.  is  part  and  gatee  binti. 
parcel,  for  the  residue  of  a  certain  term  of  years  then  to  come  ^cm  there 
and  unexpired,  and  being  so  possessed  thereof,  the  said  Pascoe,  ^  ^^^  cUr- 
in  his  life-time,  afterwards,  to  wit,  on  the  same  day  and  year  last  to  shew  that 
aforesaid,  in  the  parish  aforesaid,  in  the  county  aforesaid,  made  ^'  *"'^^  °^ 

the  testator 

his  last  will  and  testament  in  writing,  and  then  and  there  duly  was,  that  he 
signed,  sealed  and  published  the  same,  and  thereby  gave  and  b^t  rae(^ 
bequeathed  to  her  the  said  Katharine  an  annuity  of  iOl.  a  year 
during  her  natural  life,  and  to  be  issuing  and  payable  out  of  the 
8«id  tenements  free  and  clear  of  all  out-goings  whatsoever^  and 
to  be  paid  to  Jier  the  said  Katharine  by  the  said  Pasco^s  execu- 

(a)  [Vide  Coo/ff  y.  Povc^,  9  Br.  C.  C.  Duke  0/ Leeds,  5  Ves,  569.  Benytmr, 

5S1.  Currey  v.  Pile,  2  Br.  C.  C.  SS5.  Benyon,  17  Ves.  34.  Aitomey-General 

Hodgei  V.  Peacock,  3  Ves.  735.  Hoi"  v.  HaHey,  4  MadcL  867.    Hunt  y. 

Jbrd  y.  Woody  4  Ves.  79.    Otbom  v.  Beech^  5  Madd.  3^1.] 

tors, 
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1 793.  torS|  every  year  in  the  25th  day  of  Marchy  as  long  as  she  the  said 

"Z  Katharine  should  live,  the  first  payment  thereof  to  be  made  on 

^igttinti  ^the  23th  day  of  March  which  should  next  happen  after  the 

Skuuevb.  jgjj^}^  Qf  jj^g  g^jj  Pascocy  and  to  be  paid  home  to  the  25th  day 

*"  -'of  March  preceding  the  death  of  the  said  Katharine;  and  the 

said  Pascoe  gave  the  said  Katharine  a  power  of  entry  and  dis- 
tress upon  the  said  tenement  Called  Trevon^  if  the  said  Katha- 
vine  should  not  be  regularly  paid  in  the  manner  in  which  the 
said  Pascoe  had  before  directed ;  and  the  said  Katharine  further 
saith,  that  afterwards,  in  the  life  of  the  said  Pascoe^  to  wit,  on 
the  24th  day  of  Mar/j  in  the  said  year  of  our  Lord  1790,  in  the 
parish  aforesaid,  in  the  county  aforesaid,  the  said  Pascoe  made 
a  certain  codicil  in  writing  to  the  said  will,  and  then  and  there 
duly  signed,  sealed  and  published  the  same  codicil,  and  thereby 
declared  his  further  will  to  be,  and  the  said  Pascoe  did  thereby 
give  and  bequeath  to  the  said  Katharine^  during  her  natural  life^ 
in  case  she  should  be  living  at  the  time  of  the  decease  of  the 
said  Pascoe^  the  yearly  swn  of  lOf.  of  lawful  money  of  Great 
Britain^  free  and  clear  of  all  oiit-goings  whatsoever,  to  be  is- 
suing and  payable  out  of  the  said  tenement  called  Trevon^  by 
quarterly  payment  thereof,  to  begin  and  be  made  at  the  first 
quarter-day  of  payment  which  should  happen  next  after  the 
decease  of  the  said  Pascoe;  and  the  said  Pascoe  did  thereby 
charge  the  said  tenement  of  Trewn  with  the  payment  thereof, 
with  power  to  distrain  in  case  of  non-payment.  And  the  said 
Pascoe  afterwards,  and  before  the  24th  day  of  June^  in  the  year 
of  our  Lord  1790,  to  wit,  on  the  24th  day  of  May^  in  the  year 
last  aforesaid,  in  the  parish  aforesaid,  in  the  county  aforesaid, 
died  possessed  of  the  said  tenement,  for  the  residue  of  the  said 
term,  which  said  term  then  and  there  was  not,  and  still  is  not, 
determined  or  expired,  without  altering  his  said  will  and  codi- 
cil, and  thereupon,  and  by  reason  of  the  aforesaid  will  and  co- 
dicil, the  said  Katharine  became  intitled  to  the  said  several  afh 
nuities  so  payable  as  aforesaid.  And  the  said  Katharine  further 
saith,  that  afterwards,  and  before  the  said  time  when,  &c.,  to 
wit,  on  the  29th  day  of  September^  in  the  year  of  our  Lord  1792, 
the  sum  of  fifteen  pounds  of  the  said  last  mentioned  annuity,  so 
given  and  bequeathed  by  the  said  codicil  to  the  said  Katharine^ 
for  six  quarterly  payments  of  the  same  annuity,  before  that  time 
elapsed  was  due  and  owing  and  in  arrear  to  the  said  Kaiharim. 
And  because  the  said  sum  of  fifteen  pounds  of  the  said  last 

mentioned 
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mentioned  annuity,  on  the  day  and  year  Inst  aforesaid,  and  also      1798. 

at  the  said  time  when,  &c.  was  due,  unpaid  and  in  arrear  to  the      j^^^ 

said  Katharine  as  aforesaid,  the  said  Katharine  well  avows  the      agamtt 

taking  of  the  said  goods  and  chattels  in  the  said  place  in  which. 

See,  and  justly,  &c.,  as  a  distress  for  the  said  arrears  of  the  said 

last  mentioned  annuity,  so  due  and  unpaid  to  the  said  Kathtt"    [  215  ] 

rine  as  aforesaid ;  and  this  the  said  Katharine  is  ready  to  verify, 

wherefore  she  prays  judgment,  and  a  return  of  the  said  goods 

and  chattels,  together  with  her  damages,  costs  and  charges  in 

this  behalf,  according  to  the  form  of  the  statute  in  such  case 

made  and  provided,  to  be  adjudged  to  her. 

And  the  said  Joel  (the  Plaintiff)  as  to  the  avowry  of  the  said 

Katharine  by  her  above  pleaded,  saith,  that  she,  by  reason  of  afty 

thing  therdn  contained,  ought  not  to  avow  the  taking  of  the  said 

goods  and  chattels  of  him  the  said  Joel^  in  the  said  place  in 

which,  &c.,  to  be  just,  &c.;  because,  he  says,  that  the  aforesaid 

last  will  and  testament  of  the  said  Pascoe  Semmens  deceased,  is 

in  the  words  following:  that  is  to  say,   *^  In  the  name  of  God, 

^*  Amen,  this  is  the  last  will  and  testament  of  me  Pascoe  Sem- 

^  mens,  of  the  parish  of  Ludgoan  in  the  county  of  CormoaU^ 

^  Yeoman,  First  and  principally,  I  commend  my  soul  into  the 

^  hands  of  Almighty  God  my  Creator,  and  my  body  to  be  de- 

^  cently  interred  in  the  plainest  manner  possible,  at  the  discre- 

^  tion  of  my  executors  hereinafter  named;  ttem  I  give  and  be- 

^  qaeath  to  my  wife  Katharine  Semmens^  her  executors,  admi- 

^*  nistrators  and  assigns,  all  that  messuage  and  tenement  with 

**  the  appurtenances,  in  the  parish  of  Madden^  called  Mai/el^ 

*<  now  in  the  occupation  of  Thomas  Glasson^  and  which  was 

•*  given  to  her  by  her  aunt  Ursula  Friggensy  to  hold  to  her  and 

^  her  assigns  from  my  death,  during  the  remainder  of  the  lease 

<*  or  leases  thereof,  under  and  subject  to  such  rents,  payment, 

'<  suits  and  services,  as  are  due  and  payable  thereout,  to  the 

*'  lord  or  lords  of  the  fee.     And  also  I  give  to  my  said  wife 

**  Katharine  Semmens  vfhaisoever  household  goods  and  furniture 

^*  were  given  to  her,  and  come  to  her,  by  her  said  aunt  Ursula 

«(  jpriggens;  and  aUo  I  give  to  her  the  liberty  of  continuing  in 

**  nay  dwelling-house  for  a  year  and  a  day  after  my  decease, 

••  without  being  liable  to  pay  any  rent,  or  to  be  molested  by  my 

^*  executors  hereinafter  named,  during  the  said  day  and  twelve 

^*  months  after  my  death.     Item.  I  give  and  bequeath  unto  my 

^^  said  wife  Katharine  Semmens  an  annuity  of  10/.  a  year,  during 

«  her 
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1798.  ^^  her  natural  life,  and  to  be  issuing  and  payable  out  of  my 
*<  leasehold  estate  of  Trewm  in  the  parish  of  St.  Erth^  free  and 
*<  clear  of  all  out-goings  whatsoever,  and  to  be  paid  and  pay- 
**  able  to  her  by  my  executors  every  year  on  the  25th  of  March 
**  as  long  as  she  lives;  the  first  payment  thereof  to  be  made  on 
*^  the  25th  day  of  Marchj  which  shall  next  happen  after  my 

[  216  ]    ^^  death,  and  be  paid  home  to  the  25th  day  of  March  preceding 

<<  her  death ;  and  I  give  her  a  power  of  entrjf  and  distress  upon 

^  the  said  premises  called  Trevon^  if  she  is  not  paid  regularly 

<<  in  the  manner  I  have  above  directed,    //^m,  I  give  and  be- 

*<  queath  unto   my  eldest  brother   William  Semmens^  all   my 

*<  wearing  apparel,  both  linen  and  woollen,  and  20/.  in  money, 

**  to  be  paid  him  by  my  executors  hereinafter  named,  six  months 

<*  after  my  decease,  if  my  brother  William  shall  be  alive  at  that 

^*  time.    Item.  I  give  and  bequeath  unto  my  brother  Edmond 

*<  Semmens  one  guinea,  to  be  paid  him  by,  my  executors  six 

*<  months  after  my  decease;  and  to  my  brother  EdmuncTs  three 

^  daughters  a  guinea  each,  to  be  paid  them  in  the  same  manner, 

^*  and  at  the  same  time  of  th&r  Jather^s  legacy.   Item.  I  givenn- 

<<  to  my  brother  Simon  one  shilling ;  I  give  and  bequeath  unto 

<<  my  sister  Elizabeth  Semmens,  for  and  during  the  term  of  her  na- 

*<  tural  life,  one  annuity  or  yearly  sum  of  5/.  to  be  issuing-  and 

**  payable  out  of  my  said  estate  called  Trevonjio  be  paid  quarter- 

**  ly  during  her  life;  the  first  payment  to  be  made  on  the  first 

<^  quarterly  days  oi  Christmas,  Lady^day,  Midsummer  ox  Michael^ 

<^  mas,  which  shall  first  happen  after  my  death.     Item.  I  give  to 

<<  my  sister  Jane  Mathews  one  shilling.  Item.  I  give  and  bequeath 

*<  to  Mary  Thomas,  formerly  Maty  Eddy,  my  wife's  niece,  fifteen 

<<  guineas,  to  be  paid  by  my  executors  hereinafter  named,  six 

^^  months  after  my  decease.     Itetn.  I  give  my  watch  to  my  great 

**  nephew  Peter  Semmens,  son  of  my  nephew  John  Semmens. 

^^  Lastly,  all  the  rest,  residue  and  remainder  of  my  estate  and 

<*  efiect?,  of  what  nature  or  kuul  soever,  and  wheresoever  situate 

'^  lying  and  being,  I  give  and  bequeath  the  same  unto  my  two 

<^  nephews  John  Semmens,  son  of  my  brother  Peter  Semmens,  and 

"  Edward  Semmens,  son  of  my  brother  Simon  Semmens:  and  I  do 

*^  hereby  nominate  and  appoint  them  my  residuary  legatees,  and 

''joint  executors  of  this  my  Inst  will;  in  witness  whereof,  I  have 

<*  to  this  my  last  will  and  testament,  written  on  one  sheet  of 

<'  paper,  put  and  subscribed  my  hand  and  seal  this  29th  day  of 

<<  April  1790."    And  the  said  Joel  further  saith,  that  the  afor^ 

said 
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aid  codieil  cf  the  said  Pascoe  is  in  the  words  following:  that  is  1799. 

to  say)  **  I  Paso^  iSemmefi«,ofthe  parish  of  2>M/j^n  in  the  county  "J^^ 

'^  of  Cornwall^  blacksmith^  being  sick  and  weak  in  body,  bul  of  agamM 


^  a  sound  and  disposing  mind,  memory  and  ondersttfnding,  do  "'*^^'* 
^*  make  and  ordain  this  to  be  a  codicil  to  my  last  will  and  testa- 
^  menty  and  which  I  do  hereby  order  and  direct  shall  be  taken 
^  Bsa  part  and  parcel  thereof^  and  be  annexed  thereh^  after  my 
**  decease:  first,  my  further  will  is,  and  I  do  hereby  give  and 
*'  bequeath  unto  my  dearly  beloved  wife  Katharine,  during  her  [  fil6  ] 
^^  natural  life,  in  case  she  shall  be  living  at  the  time  of  my  de- 
'<  cease,  the  yearly  sum  of  ten  pounds,  of  lawful  money  of  Gretsi 
^  Briiain,  free  and  clear  of  all  out-goings  whatsoever,  to  be 
^  iseoh^  and  payable  out  of  my  estate  called  Trexxm,  situ- 
*^  at^  lying  and  being  in  the  parish  of  St.  Erth  in  the  said 
<<  eonoty  of  Cornwall,  by  quarterly  payments ;  the  first  pay* 
**  ment  thereof  to  begin  and  be  made,  at  the  first  quarter  day 
^  of  payroentf  which  shall  happen  next  after  my  decease;  and 
*^-I  ^o  hereby  charge  the  said  estate  of  Trevon  with  the  pay;- 
**  ment  thereof,  with  power  to  distrain  in  case  of  non-payment* 
<^  Also  I  do  hereby  give  and  bequeath  unto  my  said  wife  Kor 
^  tharine  the  estate  in  Manfel  now  in  the  possession  of  Thomas 
'<  Glasson,  and  heretofore  given  her  by  the  last  will  and  testa- 
^  ment  of  her  aunt  Ursula  FHggens,  for  and  during  all  the 
^  estate,'  term,  time  and  interest,  which  shall  be  to  come  and 
^  une]tpired  therein,  from  and  after  my  decease.  Also  I  give 
**  and  bequeath  to  my  said  wife  Katharine  all  that  messuage^ 
**  dweUing-house,  gardens,  orchards,  fields  and  premises,  situate, 
**  lying  and  being  in  the  village  of  Crcnslas  in  the  said  parish 
*^  of  Ludgvan,  wherein  I  do  now  dwell,  occupy  and  enjoy,  and 
^  now  in  my  possession,  to  hold  to  my  said  wife^  to  be  peace- 
<*  ably  and  quietly  enjoyed  by  her  for  and  during  her  natural 
^  life  only,  without  molestation  of  my  executors,  in  my  will 
^  named ;  and  my  further  will  is,  and  I  do  hereby  direct,  that  my 
^  said  wife  Katharine  shall  have,  hold  and  enjoy  all  my  house- 
^  hold  goods  and  furniture,  as  they  shall  stand  in  my  dwellings 
**  house  at  the  time  of  my  decease,  and  my  horse  and  cow,  and 
*^  and  all  other  things  which  shall  then  be  on  the  said  pre- 
^*  mises  (the  wheat  and  cider  only  excepted),  which  1  do 
**  hereby  give  to  her  for  and  during  her  natural  life,  and  from 
^*  and  after  her  decease,  that  then  the  same  shall  be  delivered 
^  up  to  my  executors,  in  good  order  and  condition.    And  I  do 

**  hereby 


iu? 
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hereby  further  order  and  directs  that  as  soon  as  cottvenSetitly 
may  be  after  my  decease^  my  said  wife^  jointly  with  my  exe- 
cutors in  my  said  will  named,  shall  take  or  cause  to  be  taken 
an  inventory  of  all  my  household  furniture,  china  and  other 
goods,  chattels  and  efiects,  which  shall  then  be  in  my  said 
dwelling-house  only,  and  that  each  party  shall  sign  and  de- 
liver a  copy  of  the  same  to  each  other.  In  witness  whereof, 
I  the  said  Paseoe  Semmens  the  testator,  have  hereunto  set  my 
hand  and  seal,  and  published  and  declared  this  paper  writing 
as  and  for  a  codicil  to  my  last  will  and  testament^  and  which 
^  Ido  hereby  order  and  direct  shall  be  taken  m  part  nnd parcel 
^  thereof  and  be  annered  thereto  after  my  decease,  this  Mth  day 
^  o{  Mat/y  in  the  year  of  our  Lord  1790."  And  the  said  Joel 
Ihrther  saith,  that  the  said  Paseoe  Semmens  did  intend  -by  his 
said  wUl  and  codicil,  to  give  to  the  said  Katharine  one  emnnity 
qf  ten  pounds  a-year  only,  and  not  two  several  annmtiesy  and  that 
the  said  Katharine  by  reason  of  the  said  will  and  codicil,  did 
not  become  entitled  to  two  several  annuities,  but  became  intitled 
to  <me  annuity  only  of  ten  pounds,  payable  as  in  the  said  codicil 
is  mentioned ;  and  that  at  the  said  time  when,  &e.  no  part  bf 
the  said  annuity  of  ten  pounds,  given  and  bequeathed  by  the 
said  will  and  codicil,  to  the  said  Katharine,  was  due,  owing,  uti- 
paid,  or  in  arrear  to  the  said  Katharine,  and  this  he  is  ready  to 
verify,  wherefore  he  prays  judgment  and  a  return  of  the  said 
goods  and  chattels,  and  his  damages,  costs  and  charges  Oh 
occasion  of  the  said  taking  and  unjust  detaining  of  the  sam^ 
to  be  adjudged  to  him,  &c. 

To  this  plea  there  was  a  general  demurrer. 
In  support  of  the  demurrer,  Runnington,  Serjt.,  argued  ib 
the  following  manner. 

The  question  is,  whether  the  testator,  Paseoe  Semmens,  in- 
tended by  his  will  and  codicil  to  bequeath  two  several  annui- 
ties to  his  wife,  the  Defendant,  or  whether  the  codicil  be  a  mere 
repetition  confirmatory  of  the  will ;  in  which  case,  only  one 
annuity  would  pass.  Now  as  the  will  and  codicil  are  distinct 
instruments,  the  legacy  given  by  the  last  must  be  taken  to  be 
accumulative,  and  the  Defendant  is  intitled  to  receive  two  an- 
nuities of  10/.  each.  By  the  wilt,  the  testator  gives  to  his  wife, 
describing  her  simply  as  his  wife,  the  estate  called  Maffid,  audi 
household  goods  and  furniture  as  were  given  her  by  her  aunt, 
the  liberty  of  continuing  in  his  dwelling-house^  for  ^  year,  and 

a  day 
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a  day  after  his  decease  without  paying  any  rent,  and  also  att     iTdS* 
annuity  of  lOl.  a  year,  payable  annually  on  the  25th  of  March.      j]^i^ 
In  the  codicil,  he  uses  terms  of  strong  affection,  and  gives  her,      ngamm 
in  addition  to  hb  former  bequest,  his  dwelling-house  and  all  his 
furniture,  Home  few  things  excepted,  for  her  life,  and  also  an 
annuity  of  \0l.  a  year  payable  quarterly,  whereas  the  other  an- 
nuity was  payable  yeariy.     It  Is  plain  therefore,  that  his  inten- 
tion was,  that  his  wife  should  derive  greater  benefit  fVom  the 
codicil,  than  she  would  have  done  from  the  will  alone,  and  where 
such  an  intention  can  be  collected,  the  law  will  favour  an  ac- 
camulalive  construction.   The  rule  as  laid  down  by  Lord  Thur- 
Um  in  Ridges  v.  Morrison^  1  Brcwn^  Chanc.  Rep,  389,  is,  thai    [  218  ] 
^*  where  a  testator  gives  a  legacy  by  a  codicil  as  well  as  by  a 
*'  will,  whether  it  be  more,  less,  or  equal,  to  the  same  person 
<<  who  is  legatee  in  the  will,  speaking  simpliciier^  it  is  an  accumu- 
<<  iation.''  And  <*  where  the  same  quantity  has  been  given,  and 
<^  the  $ame  causej  or  no  additional  reason  assigned  for  a  repeti- 
*^  tion  of  the  gift,  the  Court  has  inferred  the  testator's  inten* 
^  tion  to  be  the  same,   and  rejected  the  accumulation ;  but 
^  where  the  same  quantity  is  given  with  any  additional  cause 
*<  assigned  for  it,  tn^  am/  implication  to  shedb  that  the  testator 
**  meaat  that  the  same  thing  primd  fade  should  accumulate^ 
**  the  Court  has  decided  in  favour  of  the  accumulation/'  Which 
doctrine  is  founded  on  the  case  of  Hooley  v.  Hattonj  coram 
Lord  Chancellor  Batharst,  and  the  elaborate  opinion  of  Mr.  Jiis^ 
tiee  Asion{a).     And  in  Swinbume^s  Treatise^  526.  it  is  said, 
*^  where  a  certain  quantity  is  twice  bequeathed,  it  is  twice  due,' 
*<  if  in  two  distinct  writings,  as  in  a  will  and  in  a  codicil,^ 

Lawrence^  Serjt.,  contrd.  The  codicil  contains  merely  a  re** 
petition  of  the  same  annuity  that  is  given  in  the  will.  The 
testator  shews  no  intention  to  give  two  annuities  to  his  wife, 
but  in  the  codicil  he  only  varies  the  mode  of  payment  of  that 
which  he  had  before  left  in  his  will,  by  directing  that  it  should 
be  paid  quarterly,  instead  of  yearly ;  and  he  orders  that  the 
codicil  should  be  '*  taken  as  a  part  and  parcel  of  his  will '':  the 
whole  therefore  is  to  be  considered  as  making  but  one  instru- 
inent* 

In  Swinburne^  526,  after  the  passage  cited  on  the  other  side^ 
it  is  added,  ^*  but  if  in  one  Mrriting,  it  does  not  make  the  legacy 
^  double,''  and  in  the  same  book  5S0,  it  is  said  "  if  the  testator 

{a)  Cited  at  length  in  a  note  to  Ridgti  v.  Morrison, 

"do 
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1793.     ^*  do  bequeath  to  one  raan  a  hundred  pounds,  and  afterwards 
j^„      ^  in  the  same  testament  bequeath  to  the  same  man  a  hundred 
^  pounds;  the  second  disposition  is  understood  to  be  but  a  re« 
^*  petition  of  the  former,  and  all  but  one  legacy ;  wherefore  the 
*^  legatary  in  this  case  can  recover  but  one  hundred  pounds, 
f*  unless  he  make  proof  that  it  was  the  testator^  s  meaning  that  he 
^*  diomld  have  two  hundred  pounds.     Or  unless  where  two  equal 
f^  suns  be » left  to  one  person,  the  one  quantity  were  left  in  one 
f^- writing,  and  another  quantity  in  another  writing,  suppose 
H  one  hundred  pounds  in  the  testament,  and  another  hundred 
<f  pounds  in  the  codicil ;  for  here  the  legatary  may  recover  two 
t^iiundred  pounds,  as  two>several  legacies,  ^'jrc^/it  the  executor 
^^  prove  the  testator^ s  meaning  to  be  contrary.^*    The  rule  there- 
fore which  Swinburne  lays  down,  is  subject  to  the  intention  of 
[  219  ]    (he  testaton     Here  there  is  no  intention  whatever  to  be  col- 
lected from  the  instrument,  that  the  testator  meant  to  give  two 
annuities  to  his  wife;  ^*  there  is  no  additional  cause  assigned,"  ac- 
cording to  the  doctrine  of  Lord  ThurUrw  in  Uidges  v.  Morrisotu 
f     In  that  case  there  was  a  circunibtance  which  marked  the  legatee 
Nicholas  Lenfton^  as  a  peculiar  object  of  favour,  namely,  ihp 
mentioning  him  as  the  child  whom  the  testator  had  pui  out  an 
apprentice;  from  which  the  Court  inferred  an  intentigo  that 
he  should  have  an  additional  legacy.     But  in  Coote,Y.  Coote^ 
2  Brownf  Rep.  Chan.  521,  Lord  Thurlow  determined,  that  where 
a  second  codicil  was  only  a  repetition  of  a  former  one,,  the  legar 
ctes  were  not  doubled,  and  his  Lordship  said  ^^  th|it  when  tke 
*'  same  legacy  is  given  in  a  will  and  a  codicil,  the  Court  gene- 
*^  rally  takes  it  as  one  legacy",  which  is  agreeable  to  tjie  jtidg* 
ment  of  Lord  Hardmcke,  in  The  Duke  of  St.  Albans  v.  BeaU' 
derky  2  Atk.  6S6.    But  besides  the  apparent  intention  of  the 
testator  arising  on  the  face  of  the  whole,  will  i^nd  codicil  taken 
together;  it  is  expressly  stated  on  the  record,  and  admitted  by 
the  demurrer,  that  **  the  said  Pascoe  Semmens  did  intend  by 
^  his  "said  will  and  codicil,*  to  give  to  the  laid  Katharine  one 
^*  annuity  often  pounds  a-year  only." 

The  Court  held,  that  tbe  rule  as  laid  down  in  Swinburne  was 
the  true  one,  viz.  that  where  two  legacies  of  the  same  stun  were 
given  to  the  same  person,  one  in  a  will  and  the  other  in  a 
codicil,  without  any  circumstances  from  which  the  intention  of 
the  testator  could  be  collected,  (the  proof  of  which  would  be 
thrown  upon  the  executor,)  there  the  legatee  would  be  ehtitled 
i-  to 


Sudcsira. 
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to  both;  but  that  in  the  present  case,  it  seems  clearly  to  ap«  179S. 
pear  from  the  whole  of  the  will  and  codicil  taken  together,  that  y^„^ 
the  meaning  of  the  testator  was,  that  his  wife  should  take  but 
one  annuity.  Li  the  codicil  the  same  annuity  was  repeated, 
which  was  before  mentioned  in  the  will:  it  was  charged  on  the 
same  lands^  and  the  only  difference  was,  that  the  payment  was 
directed  to  be  made  quarterly  in  the  codicil,  and  yearly  in  the 
will.  That  the  decision  of  the  Court  was  founded  solely  on 
what  appeared  to  be  the  intention  of  the  testator,  on  the  fiice  of 
the  wilt  and  codicil  together,  without  adverting  to  the  argu- 
ment, that  the  intention  of  the  testator  was  admitted  by  the  de- 
murrer, which,  if  it  had  been  necessary,  seemed  to  them  to  de- 
serve consideration. 

Judgment  for  the  Plaintiffi 


o 


[220] 

Brooks  against  Moravia.  pwdt^ 

A(w.l6tli. 

N  the  motion  of  Le  Blancy  Seijt,  a  rule  was  granted  to  The  Court 
shew  cause  why  a  suggestion  should  not  be  entered  on  the  for'Se  dty 
record,  that  this  action  was  brought  for  a  debt  under  405.  and  f^^'"'^ 

-  ,  °  .  has  no  jurl»-. 

that  at  the  time  of  the  commencement  of  the  suit,  the  Defend^  aiction  in  a 
OfU  waa  a  tradesman,  keeping  a  shop,  and  carrying  on  business  ^^  ^^ 
within  the  City  of  London,  and  liable  to  be  warned  or  sum-  ^"^SLTJI 
moned  to  the  Court  of  Requests  for  the  City,  under  the  statutes  reddoit 
S  Joe.  1.  €.  15,  and  14  Geo.  2.  c.  10.  !S?^?^ 

Adaitf  Seijt.,  shewed  cause,  contending  that  the  case  was  not 
within  those  statutes,  because  it  appeared  from  the  afRdavit  on 
which  the  rule  was  obtained,  that  the  P/arn/i^was  not  a  trades- 
roan  or  inhabitant  within  the  City  of  London,  but  resident  and 
carrying  on  business  in  the  county  of  Essex ;  and  that  the 
Court  of  Requests  for  the  City  had  not  jurisdiction,  except 
where  the  Plaintiff  as  wdl  as  the  Defendant  was  resident  within 
the  City. 

The  Court  on  looking  into  the  statutes,  were  very  clearly  of 
that  ofHnion,  and 

Dischai^ged  the  rule. 

(a)  [Vide  Jimat  v.  Greenings  S  T.  R.      388,  ante  89,  note.     1  Chiu/s  Rep, 
599.    WMy.Broum,ld.S55.9^cord,      656 (n).] 
See  also  XNOnNorev.  CopoR,  1  Biogh. 

Fleetwood 
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jwdos^  Fleetwood  against  Finch. 

JVoBw  Idth. 

Bjr  the  sta^    HPHIS  waa  an  action  for  money  bad  and  received)  in  which 
c.  74,  the  '  a  verdict  was  found  for  the  Plaintiff  subject  to  the  opinion 

derk  of  at-    ^f  ^^  Couft  ou  the  foUowinir  case. 

nze  on  each  • 

circuit,  is  in-  ¥  The  Plaintiff  before  and  in  the  year  1779,  was  olerk  of 
^^fc^  ^  »ssi»e  for  the  Norfolk  circuit,  and  from  thence  hitherto  bath 
tain  fee  for  u^  continued.  The  Defendant  during  all  that  time,  bath 
con^nctedof  "  been  and  still  is  treasurer  for  the  county  of  Norfolk.  The 
rijir°fe»^  **  present  action  is  brought  to  recover  the  sum  of  171/.  Ss.  being 
(except  pet-  <^  the  amouDt  of  fees  which  the  Plaintiff  claims  to  have  become 
imi^Bco^  "  ^"®  ^^  ^''"j  ^^  ^^^^  clerk  of  assize,  from  1779  to  1791,  at  the 
tenced  to  ««  assizes  for  the  county  of  Norfolk^  for  persons  convicted  of 
tion!!hardhi-  **  transportable  cffences^  and  sentenced  to  transportation^  hard 
hour,  or  con-  «  labour j  or  Confinement  in  the  house  of  correction^  and  for  persons 
the  home  of  *<  capitally  convicted^  who  cfterwards  have  received  the  hin^s 
aodforpSr-  **  pardon^  on  condition  of  being  ''^transported  or  imprisoned :  (and 
soQB  ^f^  ,  cc  qh  account  of  such  persons  being  sent  or  delivered  in  execu- 
Tiond  wha  ^^  tito  of  their  respective  sentences^  orders  had  been  drawn  op 
Unracei^  ^^  ^  ^^  ^^  dork  of  assize, )  being  after  the  rate  of  one  guinea 
edtheking't  <f  for  every  sttch  person.  That  the  clerks  of  assize  on  the  drf* 
coii^on  of  '-  ferent  circuits  in  UngUmd^  have  bees  accustomed  to  receive 
bdi^tmo*.  (c  some  certain  fee^  for  every  person  so  convicted  and  sentenced, 
fahpnaooed.  ^^  and  iu  LoHd&n  and  Middlesex  for  those,  whose  sentences 
^OafSr  ^^  ^^^^  ^^  afterwards  carried  into  execution;  and  the  nsual 
tiiatfrftii  '  «  fee  which  has  been  paid  in  the  county  of  NorfiMy  has  been 
r'^^^'^^i  *-  ^^  guinea  each*  That  the  Defondant  as  treasurer  of  the 
^  -^  (f  i^id  QouQty,   has  in  his  hands  more  than  safllcienft  to  pay 

*f  th^  Plaintiff's  demand,  and  which  he  has  the  orders  of  the 
M  Jtl^tipes  at  th^  quarter  sessions  to  pay,  and  consents  to  pay  to 
^f  l;^e  liaiixtiff,  if  the  Plaintiff  is  inliiled  to  the  same/* 

^*  And  the  question  for  the  opinion  of  the  Court  is,  whether 
*\  the  Pkuutiff  is  intitled  to  recover  the  sum  of  1712.  3s.  or  any 
"  or  what  part  thereof?" 

.  Z^  Blane,  Serjt.,  for  the  Plaintiff  The  question  in  this  case 
is,  whether  the  Plaintiff,  as  clerk  of  assize  for  the  Norfolk 
circ}Ut»  be  intitled  to  a  fee  for  each  person  convicted  at  the 
assizes  for  that  county,  of  an  offence  for  which  he  was  liable  to 
be  transported,  and  has  received  sentence  of  imprisonment  in 
lieu  of  transportation,  (except  in  caaas:  of  petty  lavosRy)  and 

also 
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also  for  esoh  person,  wbo^  having  been  capitally  convicted,     179S. 

baa  received  the  king's  pardon,  on  condition  of  transportation  pJ^^JJJZ-^ 

or  imprisonment  ?  Now  the  right  to  this  fee  is  established  by     againti 

usage,  and  confirmed  by  act  of  parliament :  for  it  is  stated,       '"^^ 

that  the  clerks  of  assise  on  the  difiereht  circuits  in  England^ 

have  been  accustomed  to  receive  a  certain  fee,  and  the  statute 

19  Geo.  8*  c.  74*  provides  {a)    <*  That  the  clerk  of  assize  or 

^*  other  derk  of  the  court,  shall  have  the  same  fee,  gratuity  or 

^  aatii&clioQ,  as  hath  usually  been  paid^  and  would  have  been 

^*  due  to  them  respectively,  if  such  offender  had  been  sentenced 

^^  to  transportation,  except  in  the  case  of  petty  larceny,  wherein 

**  they  aball  have  only  such  fees  as  have  usually  and  of  right 

^*  b^ea  paid  upon  conviction  for  the  said  offence ;  and  such 

'*  fees,  gratuities,  and  satisfaction,  &c.  shall  be  paid  by  the 

**  Irea^itvet'of  the  county,  &c.  to  such  clerk  of  assize.'' 

Bomdf  Seijt,  contriu  It  is  a  principle  of  law,  that  the  right 
of  any  offioer  %&  fees,  must  be  founded  either  on  ancient  usage 
or  act  of  parliament.  Now  in  the  present  instance,  there  could 
be  no  ancient  usage,  the  punishment  of  transportation  having  [  222  ] 
eoiViMnCed  no  earlier  than  the  reign  of  Geo.  1.  and  the  statute 
19  Geo.  3.  c.  74*  does  not  give  a  new  fee,  but  only  directs,  that 
tlie  clerk  of  assize  shall  have  the  same  fee  as  hath  usually  been 
paid,  and  would  have  been  due,  if  the  offender  had  been  sen*> 
tenced  to  transportation.  It  remains  therefore  to  be  considered, 
whether  any  and  what  fee  is  given,  by  prior  acts  of  parliament. 
Tbe  firai  statate  that  ordered  convicts  to  be  transpoifted  to  the 
jIaMTiCM.  Plantations,  was  4  Geo.  1.  c.  11.  which  mentions  no* 
tiling  reapeoting  fees  to  be  given  to  officers.  This  statute  is 
oonfirmed  by  6  Geo.  1.  e.  2a.  which  empowers  the  Court  before 
whom  tbe  offenders  are  convicted,  to  appoint  two  justices  to 
contract  for  tbe  transportation  of  them,  and  orders  that  all 
enlarges  iocurred  in  making  tbe  contracts  and  conveying  the 
felons  shall  be  borne  by  the  county,  and  paid  by  the  treasurer, 
by  order  of  the  Justices  at  the  Quarter  Sessions,  but  is  silent 
aa  to  fees  to  be  paid  to  the  clerk  of  the  assize  (6):  so  also  are 
16  Geo.  £.  c.  \5.  £0  Geo.  2.  c.  46.  and  8  Geo.  S.  c.  15.  On  an<» 
other  ground  likewise,  the  claim  of  the  Plaintiff  is  void :  the  of- 
fice of  clerk  of  assize  concerns  the  administration  of  justice, 
and  no  person  having  such  an  office  can  legally  take  a  fee  for 

{a\  Sect  3(X  from  transportation  before  the  ez- 

{b)  £xc^  in  cases  of  retunuag     pirstion  of  the  term,  «•  7. 

the 
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1793*     the  execution  of  it,  except  from  the  king.  Co.  Lit.  S68  b.  2  Inst* 

Vlkmtwood  ^^'    ^^^^  ^f  '^*^^«  !•  ^*  26.  which,  according  to  Lord  Cote, 
was  made  in  affirmance  of  a  fundamental  maxim  of  the  common 


*'""'"•      law.  2/«5^210. 

Le  Blanc  in  reply.  Admitting  the  principles  laid  down  on  the 
Other  side,  they  are  not  applicable  to  this  case.  The  statute 
19  Geo,  3.  c.  74.  contains  a  legislative  acknowledgment  that 
some  fee  had  been  usually  paid  to  the  clerk  of  assize,  and  a  di- 
rection that  such  fee  should  be  continued.  Thus  also  the  l6 
Geo.  3.  c.  43.  (a)  which  passed  for  the  employment  of  convicts 
on  board  the  hulks,  expressly  provides  that  the  clerk  of  assize 
shall  be  paid  by  the  treasurer  of  the  county,  *'  the  like  satisfiu> 
<*  tion  as  hath  been  usually  paid  for  the  order  of  tranqx>rtati«i 
*  ^  of  any  offender." 

Lord  Chief  Justice  Eyre.  I  agree  with  my  Brother  Bondf 
that  no  officer  can  claim  a  fee,  except  by  ancient  usage  or  act 
of  parliament ;  but  the  fee  in  question  is  claimed  under  t|ie.  19 
Geo.  3.  e.  74.  The  16  Geo.  3.  c.  43.  enacts,  that  the  derk  of 
assize  shall  give  a  certificate  in  the  cases  mentioned  in  the  act, 
[223  ]  and  have  the  like  satisfaction  as  hath  been  usuaUypaid  for  the 
order  of  transportation.  The  19  Geo.  3.  c.  74.  by  varying  the 
phrase,  and  adding  the  words,  ^<  would  have  been  due**^  has  let 
in  all  the  argument  used  to  shew  that  nothing  was  due,  and  the 
only  difficulty  that  could  arise  in  the  case.  But  we  must  under- 
stand the  expressions  according  to  the  subject-matter  of  the 
different  acts.  Now  the  subject-matter  being  of  modem  intro- 
duction no  ancient  usage  can  apply  to  it.  We  must  therefore 
take  the  Legislature  to  have  meant  that  the  clerk  of  assize 
should  have  the  same  fee  as  had  been  usually  paid  since  the 
fourth  year  of  George  I.  for  we  come  nearer  the  truth  by  refer- 
ing  the  usage  mentioned  in  the  act  to  what  then  existed,  than  to 
what  never  existed.  And  it  is  highly  reasonable  that  a  public 
officer  should  have  some  fee  or  recompense ;  but  the  constmo- 
tion  contended  for  would  leave  him  without  any. 

Gould,  J.  The  statute  16  Geo.  3.  c.  43.  s.  16.  directs  that 
the  clerk  of  assize  shall  not  take  more  than  2s.6d.9»9L  fee  for 
certifying  a  transcript,  containing  the  effect  of  every  indictment 
and  conviction  of  offenders,  who  should  escape  from  their  place 
of  confinement  or  hard  labour,  in  order  to  tlieir  trials  and  im- 
mediately afterwards,  in  the  next  section  provides^  that  such 

(a)  Sect.  17. 

derk 
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clerk  of  assize  should  have  the  like  satisfaction  as  had  been      1795. 
usually  paid  for  the  order  of  transportation  of  any  offender.  p^j^J^Jj^^ 
That  is  therefore  a  direct  recognition  that  some  fee  had  been     ag^imM 
accustomed  to  be  paid.    It  is  difficult  to  say  when  this  fee  com- 
menced-; but  though  transportation  was  not  established  by  legis- 
lative authority  before  the  4  Geo*  1.  yet  long  before  that  time 
(probably  from  the  original  planting  of  colonies  in  the  fVes^ 
Indies)^  transportation  was  frequent,  as  appears  from  the  intro- 
duction to  £?^g^^Reports(a)«     And  it  is  indeed  reasonable 
and  proper  that  a  public  officer  should  have  a  compensation  for 
his  labour;  and  the  statutes  of  Geo,  3.  contain  a  parliamentary 
recognition  of  a  right  to  such  compensation. 

HbatHs  J.»  of  the  same  opinion.  Though  the  statute  4  Geo.  1* 
first  established  the  transportation  of  offenders  by  authority  of 
PAr|iameiitt  yet.it  is  well  known  that  it  was  usual,  long  before, 
for  the  Crown  to  grant  pardons  on  condition  of  transportation! 
which  qame  in  lieu  of  abjuring  the  realm.  An  ancient  fee  may 
attach  on  a  modern  act  of  parliament,  such,  for  instance,  as  a 
fee  on  an  oath  taken  before  a  justice  of  the  peace,  or  a  judge  at 
chambers ;  so  if  a  new  act  were  to  direct  an  officer  to  grant  a  [  2C4  ] 
certificate,  an  accustomed  fee  taken  on  granting  certificates 
would  attach. 

pJooKE,  J.,  of  the  same  opinion.  From  the  4  Geo  1.  to  the 
16  Geo,  3.  there  is  a  period  of  near  sixty  years,  during  which 
transportation  was  continually  used  as  a  punishment,  and  ip  is 
hot  to  be  supposed  that  the  officer  ever  acted  gratis.  When 
tliereibre  in  the  19  Geo.  3.  the  legislature  speak  of  a  fee  as 
having  been  usually  paid,  they  must  be  intended  to  mean  such 
as  had  been  paid  during  that  time. 

Judgment  for  the  Plaintiffi 

{a)  'Ht  DIrectitos  fbr  Justices  of     pears  from  tbe  preamble  to  the  stin- 
tlie  Peaces  (It  4.    The  flame  abo  ap-     tute  4  Geo.  l.  c.  ll. 
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Friday,  Brook  against  Willet. 

Nov.  22d. 

A  prescrip-  TJEPI.EVIN  for  taking  twenty  sheep  of  the  PlaintiiFat  the 
tionfor  parish  of  MildenJiall  in  tlie  county  of  Suffolk^  in  a  certain 

pasture  for  a  place  there  called  Undley  Common^  and  twenty  other  sheep  at 

b«?o°sheep  *'^®  parish  of  jMlcenheath  in  the  said  county  in  a  certain  other 

on  A.  every  place  Called  JJndley  Common^  ^c.  Sfc. 

MA  AW     M^     All 

Umes  of  the       ^oti  cepit^  and  avowry. 

i^^^'li'^il  ^^^  ^^^  ^^'^  Anthony y  by  William  Txdlei^W^  attorney,  comes 
the  evidence  and  defends  the  wrong  and  injury  when,  &c.  And  as  to  the 
the"ri^ht^of*  ^^^^  cattle  in  the  declaration  of  the  said  Thomas  first  particu- 
common,  larly  mentioned,  and  therein  alleged  to  have  been  seized  and 
thatSe*^  taken  by  the  said  Anthojiym  the  parish  of  Mildaihall  aforesaid^ 
nant  of  a       gays^  that  he  the  said  Anthojiy  did  not  take  the  same,  in  man- 

certain  fam  * 

has  a  right  ner  and  form  as  the  said  Thomas  hath  above  thereof  complained 
IhcerfoWed  ^g^'^^t  him,  and  of  this  he  puts  himself  upon  the  country,  &c. 
at  night  on  And  as  to  the  residue  of  the  said  cattle  in  the  said  declaration 
after^they  lastly  mentioned,  he  the  said  Anthony  well  avows  the  taking 
have  fed  on    Qf  those  Cattle  in  the  said  place  in  which,  &c.  and  justly,  &c« 

the  coDimon  . 

during  the  because  he  says  that  the  said  place  in  which,  &c.  is,  and  at 
^  ^^^'  the  said  time  when,  &c.  was,  and  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary  hath  been,  a  certain  large 
waste  or  common,  containing  in  itself  divers,  to  wit,  400  acres 
of  land,  situate,  lying  and  being  within  the  said  parish  of 
LaJcenheath^  in  the  said  county  of  Suffolk ;  and  that  before  and 
at  the  said  time  when,  &c.,  he  the  said  Anthony  and  Mary 
his  wife,  in  right  of  the  said   Maryy  were  and  still  are  seised 

[  225  ]  1^  their  demesne  as  of  fee,  of  and  in  a  certain  messuage  with 
the  appurtenances,  situate  and  being  in  the  said  parish  of 
Lakenheath  and  county  aforesaid,  and  that  he  the  said  Anthony 
and  all  those  whose  estate  he  hath,  and  at  the  said  time  when, 
&c.  had,  of  and  in  the  messuage  with  the  appurtenances,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  have 
had  and  used,  and  been  accustomed  to  have  and  use,  for  him- 
self and  themselves,  his  and  their  tenants  and  farmers,  occu- 
piers of  the  said  messuage  with  the  appurtenances,  common  of 
pasture  for  all  of  his  and  their  commonable    cattle    (except 

(a)  [It  is  not  a  variance  to  prove  See  also  Rex  v.  Marquis  of  Bud" 

a  larger  prescription   than  that  put  ingham,    4  Campb.   N.  P.    C.    189, 

in  issue,  Bogers  v.  Allen,  1  Campb.  and  1  Saund.  269,  (new  notes)  5tk 

N.  P.  C.  309,   and  the  note  there,  edit.] 

sheep). 
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sheep),  levant  and  couchant  in  and  upon  the  said  messuage  1793. 
with  the  appurtenances,  in  the  said  place  in  which,  &c.  every  bIook 
year  at  all  times  of  the  year,  as  to  the  said  messuage  with  the  fgainsi 
appurtenances  belonging  and  appertaining.  And  because  the 
said  last  mentioned  cattle,  at  the  said  time  when,  &c.  were 
wrongfully  and  injuriously  in  the  said  place  in  which,  &c.  de- 
pasturing the  grass  there  then  growing,  and  doing  damage 
"there,  by  reason  whereof  the  said  Anthony  could  not  have  and 
enjoy  his  said  common  of  pasture,  in  so  ample  and  beneficial  a 
manner  as  be  then  and  there  ought  to  have  had  and  enjoyed 
the  same,  he  the  said  Anthony  well  avows  the  taking  of  the 
said  last  mentioned  cattle  in  the  said  place  in  which,  &c.  and 
justly,  &c.  as  a  distress  for  the  damage  there  then  done  and 
doing,  and  this  he  the  said  Anthony  is  ready  to  verify,  where- 
fore he  prays  judgment  and  a  return  of  the  said  last  mentioned 
cattle,  together  with  his  damages,  costs  and  charges,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided, 
to  be  adjudged  to  him,  &c. 

Plea  in  bar, 
V  And  the  said  Thomas^  as  to  the  pica  of  the  said  Anthony  by 
him  first  above  pleaded  in  bar,  and  whereof  he  puts  himself 
upon  the  country,  doth  so  likewise.  And  as  to  the  said  avowry 
of  the  said  Anthony  above  made,  as  to  the  residue  of  the  said 
cattle  in  the  said  declaration  lastly  mentioned,  the  said  Thomas 
says,  that  by  reason  of  any  thing  in  that  avowry  alleged,  the 
said  Anthony  ought  not  to  avow  the  taking  of  the  said  cattle  in 
the  said  place  in  which,  &c.  to  be  just,  because  he  says,  that 
one  Sir  Thomas  Charles  Bimbury^  long  before  the  said  time 
when,  &c.  to  wit,  on  the  29th  day  of  September  in  the  year  of 
our  Lord  1780,  was  and  yet  is  seised  in  his  demesne  as  of  fee, 
of  and  in  a  certain  messuage,  and  divers,  to  wit,  500  acres  of 
land  with  the  appurtenances,  situate  and  being  in  the  parish 
of  Mildenliall  in  the  said  county  of  Suffolk ;  and  that  he  the 
said  Sir  Thomas  Charles  Btmburyy  and  all  those  whose  estate  [  2Q.6  ] 
he  had,  and  hath,  of  and  in  the  said  messuage  and  land  with 
the  appurtenances,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  had  and  used,  and  been  accustomed 
to  have  and  use,  and  of  right  ought  to  have  had  and  used,  and 
still  of  right  ought  to  have  and  use,  for  himself  and  them- 
selves, his  and  their  farmers,  tenants,  occupiers  of  the  said 
messuoge  and  land,  with  the  appurtenances,  common  of  pasture 

i\  2  in 
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1793.     i^  ^^^  ^^'^  place  called  Undley  Commoiii    m  ^which^  Sfc.  for 

twenty  sheep  levant  and  couchant  in  and  upon  his  said  messuage 

againsi  ^^d  land  wth  the  appurtenances^  every  year  and  at  all  times 
WiLLET.  of  the  year^  at  his  and  their  free  will  a7id  pleasure^  as  belonging 
and  appertaining  to  the  said  messuage  and  land  with  the  appur^ 
tenances.  And  the  said  Thomas  Further  says,  that  the  said  Sir 
Thomas  Charles  Bunbury^  whilst  he  was  so  seised  thereof,  and 
before  the  said  time  when,  &c.  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  parish  of  Mildenhall  aforesaid,  in  the  said 
county  of  Suffolk^  did  demise  the  said  messuage  and  lands  with 
the  appurtenances  to  the  said  Thomas,  to  hold  the  same  to  the 
said  Thomas,  from  the  10th  day  of  October  in  the  year  of  our 
Lord  1780,  for  and  during  and  unto  the  full  end  and  term  of 
12  years,  from  thence  next  ensuing;  by  virtue  of  which  said 
demise,  the  said  Thomas  afterwards,  and  before  the  said  time 
when,  &c.  to  wit,  on  the  11th  day  of  October,  in  the  year  last 
aforesaid,  entered  into  the  said  messuage  and  land  with  th^  ap- 
purtenances, and  became  and  was,  and  from  thence  continually, 
until,  and  at  the  said  time  when,  &c.  remained  so  possessed 
thereof,  under  the  said  demise  as  tenant  thereof  to  the  said  Sir 
Thomas  Charles  Bunbtiry ;  and  being  so  possessed  of  the  said 
messuage  and  land  with  the  appurtenances,  he  the  said  7%a- 
mas,  afterwards  and  before  the  said  time  when,  &c.  to  wit,  on 
the  29th  day  oi  April,  in  the  year  of  our  Lord  1790  aforesaid, 
put  his  said  cattle  in  the  said  declaration  lastly  mentioned,  then 
being  twenty  of  his  own  sheep,  levant  and  couchant  uponhis 
said  messuage  and  land  with  the  appurtenances,  so  by  the  said 
Sir  Thomas  Charles  Bunbuiy  demised  to  the  said  Thomas  as 
aforesaid,  into  the  said  place  in  which,  &c.  to  depasture  the 
grass  then  there  growing,  and  to  use  his  common  of  pasture 
there,  as  it  was  lawful  for  him  to  do,  for  the  cause  aforesaid : 
and  the  said  cattle  at  the  said  time  when,  &c.  were  in  the  said 
place  called  Undley  Common,  in  which,  &c.  depasturing  upon 
the  grass  then  there  growing,  and  using  the  said  common  (^ 
pasture  of  the  said  Thomas  there,  until  the  said  Anthony,  of  his 
[  227  ]  own  wrong,  at  the  said  time  when,  &c.  took  the  said  cattle  of 
him  the  said  Thomas  in  the  said  declaration  lastly  mentionedy 
in  the  said  place  called  Undley  Common^  in  which,  &c.  and  un- 
justly detained  the  same  against  sureties  and  pledges,  until^  && 
in  manner  and  form  as  the  said  Thomas  hath  above  thereof 
complained  against  him,  and  this  he  the  said  Thomas  is  ready 

to 
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to  verify,  8cc.    And  for  further  plea  in  bar  to  the  said  avowry  1793. 

80  by  the  said  Anthony  lastly  above  made,  as  to  the  residue  of     r 

the  said  cattle  in  the  said  declaration  lastly  mentioned,  he  the  agmtt 

said  Thomas,  by  leave  of  the  court,  &c.  sailh,  that  by  reason  ^''•"*'- 

.         .  Second  Pitt 

of  any  thing  in  that  avowry  alleged,  the  said  Anthony  ought  in  bar. 
not  to  avow  the  taking  of  the  said  cattle  in  the  said  place  in 
which,  &c«  to  be  just,  because  he  says  that  the  said  place 
called  Vndley  Common,  in  which,  &c.  now  is,  and  at  the  said 
time  when,  &c.  was,  and  from  time  immemorial  hath  been,  a 
certain  open  common,  lying  and  being  in  two  several  parishes, 
(that  is  to  say)  a  part  thereof  is,  and  during  all  that  time  was^ 
situate,  lying  and  being  in  the  parish  of  Lakenlieath  aforesaid^ 
in  the  said  county  of  Suffolk,  and  another  part  thereof  is,  and 
during  all  that  time  was  situate,  lying  and  being  in  the  parish  of 
Mildenhall,  in  the  said  county  of  Sujffblk ;  and  the  said  Thomas 
further  saith,  that  one  Sir  Thomas  Charles  Bunbury,  long  before 
the  said  time  when,  8cc.  to  wit,  on  the  29th  day  oi  September,  in 
the  year  of  our  Lord  1780,  was,  and  yet  is,  seised  in  his  demesne 
as  of  fee,  of  and  in  a  certain  other  messuage,  and  divers,  to  wit, 
SOO  other  acres  of  land,  with  the  appurtenances,  situate  and  be- 
ing in  the  said  parish  of  Mildenhall,  in  the  said  county  of  Suffolk; 
and  that  he  the  said  Sir  Thomas  Charles  Bunbury,  and  all  those 
whose  estate  he  had  and  hath,  of  and  in  the  said  last  mentioned 
messuage  and  lands,  with  the  appurtenances,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  had  and  used, 
and  have  been  accustomed  to  have  and  use,  and  of  right  ought 
to  htfve  had  and  used,  and  still  of  right  ought  to  have  and  use, 
for  himself  and  themselves,  and  his  and  their  farmers  and  te- 
nants, occupiers  of  the  said  last  mentioned  messuage  and  land, 
with  the  appurtenances,  common  of  pasture  in  and  upon  that 
p^rt  of  the  said  place  called  Undley  Common,  in  whicK,  &c.  which 
is  situate,  lying  and  being  in  the  parish  o{  Mildenhall,  in  the  said 
county  o{  Suffolk  as  aforesaid,  for  twenty  sheep  levant  and  cou- 
chant  in  and  upon  the  said  last  mentioned  messuage  and  land, 
with  the  appurtenances,  every  year,  at  all  times  of  the  year,  at 
his  and  their  free  will  and  pleasure,  as  belonging  and  appertain* 
ing  to  the  said  last  mentioned  messuage  and  land  with  the  ap« 
purtenances :  and  the  said  Thomas  further  siaith,  that  such  part    [  228  ] 
of  the  said  place  called  Undley  Common,  in  which,  &c.  as  is 
i^ithin  the  said  parish  of  Mildenhall  as  aforesaid,  now  lies,  and 
at'  the  said  time  when,  &c«  did  lie,  and  from  time  whereof  the 

memory 
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1793.     memory  of  man  is  not  to  the  contrary,  hath  lain  contiguous 
-Qj^^      and  next  adjoining  to  that  part  of  the  said  place  called  Undley 
against      CommoTij  in  which,  &c.  which  lies  within  the  said  parish  of 
WiLLw.     I^akenheath  as  aforesaid,  and  without  any  hedge  or  fence  what- 
soever dividing  or  separating  the  one  part  thereof  from  the 
other  part  thereof,  and  that  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  the  cattle  of  each  and  every  re- 
spective person,  for  the  time  being,  having  right  of  common  of 
pasture  in  that  part  of  the  said  place  called  Undley  Common^  in 
which,  &c.  which  lies  within  the  said  parish  of  Lakeriheath  as 
aforesaid,  and  from  time  to  time  put  into  that  part  of  the  said 
place  called  Undley  Common^  in  which,  &c.  which  lies  within 
the  said  parish  of  Lakenheath  as  aforesaid,  to  feed  and  depas- 
ture on  the  grass  there  then  growing,  have  wandered,  strayed 
and  escaped,  and  have  been  used  and  accustomed  to  wander, 
stray  and  escape,  from  and  out  of  that  part  of  the  said  place 
called  Undley  Common^  in  which,  &c.  which  lies  within  the  said 
parish  of  Lakenheath  as  aforesaid,  unto  and  into  that  part  of 
the  said  place  called  Undley  Common^  in  which,  &c.  which  lies 
in  the  said  parish  of  Mildenhall  as  aforesaid,  and  to  intercomtnon 
and  intcrpasture  there  with  the  cattle  from  time  to  time  feeding 
on  and  in  that  part  of  the  said  place  called  Undley  Common^  in 
which,  &c.  which  lies  in  the  said  parish  of  MildenhaU  as  afore- 
said, at  their  free  will  and  pleasure  by  cause  of  vicinage^  and  in 
like  manner  the  cattle  of  each  and  every  respective  person,  for 
the  time  being,  having  right  of  common  in  that  part  of  the  said 
place  called  Undley  Common^  in  which,  &c.  which  lies  within 
the  said  parish  of  Mildenhall  as  aforesaid,  and  from  time  to 
time  put  into  that  part  of  the  said  place  called  Undley  Common^ 
in  which,  &c.  which  lies  within  the  said  parish  of  MildenhaU  as 
aforesaid,  to  feed  and  depasture  on  the  grass  there  then  grow- 
ing, have  wandered,  strayed  and  escaped,  and  have  been  during 
all  the  time  aforesaid,  used  and  accustomed  to  wander,  stray 
and  escape,  from  and  out  of  that  part  of  the  said  place  called 
Undley  Common^  in  which,  &c.  which  lies  within  the  said  parish 
oi  Mildenhall  as  aforesaid,  unto  and  into  that  part  of  the  said 
place  called  Undley  Common,  in  which,  &c.  which  lies  in  the  said 
parish  of  Lakenheath  as  aforesaid,  and  to  intercommon  and  inter' 
[  229  ]  pasture  there  with  the  cattle  from  time  to  time  feeding  on  and  in 
that  part  of  the  said  place  called  Undley  Common,  in  which,  &€• 
which  lies  in  the  said  parish  of  Lakenheath  as  aforesaid,  at  their 

free 
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freewill  and  pleasure,  hy  cause  of  vicinage  y  to  wit,  at  the  re*  1793. 
spective  parishes  of  Lakenheath  and  Mildenhall  aforesaid,  in  the  bJ[^ 
said  county  of  Suffolk,  And  the  said  Thomas  further  saith,  that  ag/ainu 
the  said  Sir  Thomas  Charles  Bunbiiry  being  so  seised  of  and  in 
the  said  last  mentioned  messuage  and  land,  with  the  appurte* 
nances,  as  last  aforesaid,  he  the  said  Sir  Thomas  Charles  Bun^ 
bwy^  whilst  he  was  so  seised,  and  before  the  said  time  when,  &c« 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  of  Mil" 
denhall  aforesaid,  in  the  said  county  of  Suffolk^  demised  the  said 
last  mentioned  messuage  and  land,  with  the  appurtenances,  to 
the  said  Thomas^  to  hold  the  same  to  the  said  Thomas^  from  the 
10th  day  of  October  in  the  said  year  of  our  Lord  1780,  for, 
during  and  unto  the  full  end  and  term  of  twelve  years,  from 
thence  next  ensuing,  by  virtue  of  which  said  last  mentioned  de- 
mise, the  said  Thomas  afterwards,  and  before  the  said  time 
when,  &c.,  to  wit,  on  the  11th  day  of  the  said  October,  in  the 
year  last  aforesaid,  entered  into  the  said  last  mentioned  mes« 
suage  and  land,  with  the  appurtenances,  and  became,  and  was, 
and  from  thence  continually  until,  and  at  the  said  time  when^ 
&c.  remained  so  possessed  thereof,  under  and  by  virtue  of  the 
said  last  mentioned  demise,  as  tenant  thereof  to  the  said  Sir 
Thomas  Charles  Bunbtiry;  and  being  so  possessed  of  the  said 
last  mentioned  messuage  and  land,  with  the  appurtenances,  as 
last  aforesaid,  he  the  said  Thomas  afterwards,  and  before  the 
said  time  when,  8cc.,  to  wit,  on  the  29th  day  of  April,  in  the 
year  of  our  Lord  1790  aforesaid,  put  the  said  cattle  in  the  said 
declaration  lastly  mentioned,  being  twenty  of  his  own  common- 
able sheep,  levant  and  couchant  on  the  said  last  mentioned  mes- 
suage and  land,  with  the  appurtenances,  so  demised  to  him  by 
the  said  Sir  Thomas  Charles  Bunbury  as  last  aforesaid,  into  and 
upon  that  part  of  the  said  place  called  Undley  Common,  in  which, 
&c«  which  lies  within  the  said  parish  of  Mildenhall  as  afore- 
said^ to  feed  and  depasture  on  the  grass  there  then  growing, 
and  to  use  bis  the  said  Thomases  common  of  pasture  there,  and 
left  the  said  cattle  there  for  the  purpose  aforesaid,  as  it  was 
lawful  for  him  to  do  for  the  cause  aforesaid ;  which  said  cattle 
being  so  put  and  left  there  for  the  purpose  last  aforesaid,  after- 
wards and  before  the  said  time  when,  &c.,  to  wit,  on  the  day 
and  year  last  aforesaid,  of  their  own  accord,  and  for  want  of 
fences  as  last  aforesaid,  wandered,  strayed  and  escaped,  from  [  230  ] 
and  out  of  that  part  of  the  said  place  called  Undley  Common, 

ill 
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1793.  in  which^  Sac  which  is  within  the  said  parish  of  MildenhaU 
jj  .  aforesaid,  unto  and  into  that  part  of  tlie  said  place  called  Undley 
amdna  Cotiimony  in  which,  &c.  which  lies  in  the  said  parish  of  Laken^ 
'"^'  heath  as  aforesaid,  for  cause  of  vicinage,  there  not  being  then 
and  there  any  hedge  or  fence  to  separate  or  divide  that  part  of 
the  said  place  called  Undley  Commoiiy  in  which,  &c.' which  liea 
in  the  said  parish  of  MildenhaU  as  last  aforesaid,  from  Uiat  part 
of  the  said  place  called  Undley  Commony  in  which,  &c.  which 
lies  in  the  said  parish  of  LaJcenheath  as  last  aforesaid ;  and  on 
that  occasion  the  said  cattle  were  staid,  remained  and  continued, 
in  that  part  of  the  said  place  called  Undley  Common^  in  which, 
&c«  which  lies  in  the  said  parish  of  LaJcenheath  as  last  aforesaid, 
feeding  and  depasturing  on  the  grass  there  then  growing,  and 
intercbmmoning  and  interpasturing  there  with  the  cattle  of  the 
several  persons  then  having  right  of  common  of  pasture  in  that 
part  of  the  said  place  called  Undley  Common^  in  which,  &c 
which  lies  in  the  said  parish  of  Lakenheath  as  last  aforesaid,  for 
cause  of  vicinage,  from  thence  until  the  said  Anthony  at  the 
same  time  when,  &c.  of  his  own  wrong  took  the  cattle  of  the  said 
Hiomas  in  the  said  declaration  last  mentioned,  in  the  said  place 
in  which,  &c.  and  unjustly  detained  the  same  against  sureties  and 
pledges,  until,  &c.  in  manner  and  form  as  the  said  Thomas  hath 
above  thereof  complained  against  him  the  said  Anthony^  and  this 
he  the  said  Thomas  is  ready  to  verify,  wherefore,  &c« 
RcplicadoB.  And  the  said  Anthony^  as  to  the  said  plea  by  the  said  Thomas 
first  above  pleaded  in  bar  to  the  said  avowry,  by  him  the  said 
Anthony  above  made,  as  to  the  said  cattle  in  the  said  declaration 
lastly  mentioned,  says,  that  by  reason  of  any  thing  in  that  plea 
alleged,  he  the  said  Anthony  ought  not  to  be  barred  from  avow- 
ing the  taking  of  the  said  cattle  in  the  said  declaration  lastly . 
mentioned,  in  the  said  place  in  which,  &c.  to  be  just,  because 
OS  before  he  says,  that  the  said  cattle  in  the  said  declaration 
lastly  mentioned,  at  the  said  time  when,  &c.  were  wrongfully 
and  injuriously  in  the  said  place  in  which,  &c.  depasturing  the 
grass  there  then  growing,  and  doing  damage  there  in  manner 
and  form  as  the  said  Anthony  hath  above  in  his  soldi  avowry 
alleged,  <<  Without  this  that  the  said  Sir  Thomas  "CharUs  Bim^ 
<^  bury,  and  all  those  whose  estate  he  had  and  hath,  of  and  in 
**  the  said  messuage  and  lands,  with  the  appurtenances,  froia 
<^  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have 
**  had  and  used,  and  been  accustomed  to  have  and  use,  luid  of 
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*<  right  ought  to  have  had  and  used*  and  still  of  right  ought  1 793* 
"  to  have  and  use,  for  himself  and  themselves,  his  and  their  "^ 
^*  farmers  and  tenants,  occupiers  of  the  said  messuage  and  lands  againsi 
<^  with  the  appurtenances,  common  of  pasture  in  the  said  place 
*^  called  Utidley  Common^  in  which,  &c.  for  twenty  sheep,  levant 
"  and  couchant  in  and  upon  the  said  messuage  and  land  with 
*'  the  appurtenances,  every  year,  at  all  times  of  the  year,  at  his 
*<  and  Uieir  free  will  and  pleasure,  as  belonging  and  appertain- 
'^  ing  to  the  said  messuage  and  lands,  with  the  appurtenances, 
**  in  manner  and  form  as  the  said  Thomas  hath  in  that  plea  al- 
<<  leged",  and  this  he  the  said  Anthony  is  ready  to  verify,  where- 
fore he  prays  judgment,  and  a  return  of  the  said  cattle  in  the 
said  declaration  lastly  mentioned,  together  with  his  damages, 
costs  and  charges,  in  this  behalf,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  to  be  adjudged  to 
him,  &c.  And  the  said  Anthony^  as  to  the  said  plea  by  the  said 
TTwrncLs  lastly  above  pleaded  in  bar  to  the  said  avowry,  by  him 
the  said  Anthony  above  made,  as  to  the  said  cattle  in  the  said 
declaration  lastly  mentioned,  says,  that  by  reason  of  any  thing, 
in  that  plea  alleged,  he  the  said  ^nMo/zy  ought  not  to  be  barred 
from  avowing  the  taking  of  the  said  cattle  in  the  said  declaration 
lastly  mentioned,  in  the  said  place  in  which,  &c.  to  be  just,  be- 
cause he  says,  that  the  said  Thomas  of  his  own  wrong,  before 
the  said  time  when,  &c.,  to  wit,  on  the  same  day  and  year  in. 
the  said  declaration  mentioned,  put  the  said  cattle  in  the  said 
declaration  lastly  mentioned,  in  and  upon  the  said  part  of  Und^ 
ley  Common  aforesaid,  in  which,  &c.  lying  and  being  withia 
the  said  parish  of  Lakenheath  ;  and  that  the  said  cattle  in  the 
said  declaration  lastly  mentioned,  at  the  said  time  when,  &c. 
were  wrongfully  and  injuriously  in  the  said  place  in  which,  &c« 
depasturing  the  grass  there  then  growing,  and  doing  damage 
there,  in  manner  and  form  as  the  said  Anthony  hath  above  in- 
his  said  avowry  alleged,  <*  Without  this^  that  the  said  Thomas 
'^  before  the  said  time  when,  &c«  put  the  said  cattle  in  the 
'^  said  declaration  lastly  mentioned,  into  and  upon  that  part 
<<  of  the  said  place  called  Undley  Common^  in  which,  &c*  which 
^*lies  within  the  parish  of  Mildenhallj  to  feed  and  depas- 
<<  tore  on  the  grass  there  then  growing,  and  to  use  his  the  said 
^^  Thomais  common  of  pasture  there,  and  that  the  said  cattle 
^'  of  their  own  accord,  and  for  want  of  fences,  wandered,  strayed 
^^  and  escaped,  from  and  out  of  that  part  of  the  sfud  plac^i 

♦<  called 
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17Pd.  **  called  UndUy  Common,  in  which,  &c.  which  lies  within  the 
■^|^~  "  *said  parish  of  Mildenhall,  unto  and  into  that  part  of  the  said 
offUTut      <<  place  called  Undley  Common^  in  which,  8cc.  which  lies  in  the 

r  •o«o  T  "  ®^'^  parish  oi  LaJcenheath  as  aforesaid,  for  cause  of  vicinage, 
^Mn  manner  and  form  as  the  said  Thomas  hath  by  his  said  last 
^*  plea  in  bar  alleged",  and  this  he  the  said  Anthony  is  ready  to 
verify,  wherefore  he  prays  judgment,  and  a  return  of  the  said 
cattle  in  the  said  declaration  lastly  mentioned^  together  with  his 
damages,  costs  and  charges,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  to  be  adjudged  to  him,  &c. 

Rgoinder.         And  the  said  Thomas^  as  to  the  said  plea  of  the  said  Anthony 
by  him  above  pleaded,  by  way  of  reply  to  the  plea  by  the  said 
Thomas  first  above  pleaded  in  bar  to  the  said  avowry,  by  him 
the  said  Anthony  above  made,  as  to  the  said  cattle  in  the  said 
declaration  lastly  mentioned,  says,  as  before,  that  the  said  Sir 
Thomas  Charles  Bwibury,  and  all  those  whose  estate  he  had 
and  hath,  of  and  in  the  said  messuage  and  lands,  with  the  ap- 
purtenances, from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  had  and  used,  and  been  accustomed  to  have 
and  use,  and  of  right  ought  to  have  had  and  used,  and  still  of 
right  ought  to  have  and  use,  for  himself  and  themselves,  his 
and  their  farmers  and  tenants,  occupiers  of  the  said  messuage 
and  lands  with  the  appurtenances,  common  of  pasture  in  the 
said  place  called    Undley  Common  in  which,  &c.  for  twenty 
sheep,  levant  and  couchant  in  and  upon  the  said  messuage  and 
land  with  the  appurtenances,  every  year,  at  all  times  of  the  year, 
at  his  and  their  free  will  and  pleasure,  as  belonging  and  ap- 
pertaining to  the  said  messuage  and  land  with  the  appurte- 
nances, in  manner  and  form  as  the  said  Thomas  hath  above  in 
his  said  plea  alleged,  and  of  this  he  puts  himself  upon  the 
country.     And  the  said  Anthony  doth  so  likewise,  &c.     And 
the  said  Thomas,  as  to  the  said  plea  of  the  said  Anthony  by  him 
above  pleaded,  by  way  of  reply  to  the  plea  by  the  said  Tliomas 
lastly  above  pleaded  in  bar  to  the  said  avowry  by  him  the  said 
Anthony  above  made,  as  to  the  said  cattle  in  the  said  declara- 
tion lastly  mentioned,  says,  that  the  said  Thomas,  before  the 
said  time  when,  &c.  put  the  said  cattle,  in  the  said  declaration 
lastly  mentioned,  into  and  upon  that  part  of  the  said  place 
called    Undley  Common  in  which,   &c.  which  lies  within  the 
parish  of  Mildenhall,  to  feed  and  depasture  on  the  grass  there 
then  growing,  and  to  use  his  the  said  Thomases  common  of  pas- 
ture 
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tore  there,  and  that  the  said  cattle  of  their  own  accord,  and     1 793. 
for  want  offences,  wandered,  strayed  and  escaped  *from  and  out     "^^^ 
of  that  part  of  the  said  place  called  Undley  Common,  in  which,     ^gpiMi 
&C  which  is  within  the  said  parish  of  Mtldenhall,  unto  and  into 
that  part  of  the  said  place  called  Undley  Common^  in  which,  &c« 
which  lies  in  the  said  parish  of  Lakenheath  as  aforesaid,  for 
cause  of  vicinage,  in  manner  and  form  as  the  said  Thomas 
hath  above  in  his  said  last  plea  in  bar  alleged,  and  of  this  he 
puts  himself  upon  the  country,  and  the  said  Anthony  doth  the 
like,  &c 

This  cause  was  tried  at  the  last  Summer  assizes  at  Bury^  before 
the  Lord  Chief  Justice  of  this  court,  when  a  verdict  was  found 
for  the  Plaintiff,  on  the  traverses  of  the  right  of  common ;  the 
evidence  being,  that  he  had  a  right  to  common  of  pasture  at 
all  times  of  the  year  on  Undley  Common,  but  that  the  tenant  of 
Undley-hall  Farm  had  a  right  to  have  the  sheep  folded  on  the 
lands  of  that  farm,  when  they  fed  on  Undley  Common,  It  was 
also  proved,  by  an  old  occupier  of  the  farm,  that  he  had  re- 
ceived a  compensation  from  a  person  who  had  turned  sheep  on 
the  common,  for  not  folding  them  on  the  farm.     And  now 

Adair  J  Serjt.,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  on  the  ground  that  the  prescription 
was  not  proved  as  laid,  being  qualified  with  the  right  of  the 
occupier  of  Undley-haU  Farm  to  have  the  sheep  folded  on  his 
lands* 

Against  which  Le  Blanc,  Serjt.,  shewed  cause. 

The  right  of  the  occupier  of  the  farm  was  collateral  to  and 
distinct  from  the  right  of  common,  and  not  inconsistent  with 
the  prescription  on  the  record.  It  was  not  part  of  an  entire 
prescription,  and  therefore  was  not  material  to  be  stated.  The 
folding  the  sheep  was  a  condition  subsequent,  and  not  prece- 
dent, to  the  exercise  of  the  right :  and  a  subsequent  condition 
need  not  be  stated.  Thus  in  Kenchin  v.  Knight,  1  Wils.  253, 
1  Black,  49,  the  Defendant,  to  an  action  of  trespass,  pleaded  a 
custom  for  the  tenants  and  occupiers  of  certain  ancient  mes- 
suages to  have  a  right  of  common  in  the  locus  in  quo,  and  under 
that  custom  justified  the  putting  in  his  swine,  &c. ;  the  Plain- 
tiff in  his  replication  confessed  the  custom  as  pleaded  to  be 
true  as  far  as  it  went,  but  added,  that  it  went  farther,  viz,  that 
tbe  swine  should  be  rung  to  prevent  their  rooting  up  the  ground. 
To  this  replication  there  was  a  demurrer,  and  it  was  objected 

that 
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1793.      that  it  was  bad,  because  it  did  not  traverse  the  custom  in  the 

igj^^^      plea,  and  two  contrary  customs  could  not  be  pleaded  ;  but  the 

against      Court  held  the  replication  good,  for  it  admitted  the  custom  set 

forth  in  the  plea,  and  then  added  another  circumstance  quite 

[  234  ]    consistent  with  it,  namely,  that  the  swine  should  be  rung,  which 

was  rather  a  qualification  of  the  custom  pleaded,  than  a  different 

one.    And  in  Griffith  y,  fVilliamSf  Say.  Rep,  56^  it  is  laid  down, 

that  where  two  customs  are  stated,  for  the  breach  of  which 

there  are  mutual  remedies,  it  is  not  necessary  for  the  party 

traversing  the  one  to  take  any  notice  of  the  other. 

Adair^  Serjt,  for  the  rule.  The  question  is,  whether  the 
evidence  supports  the  prescription  as  laid  ?  Now  the  prescrip- 
tion is  stated  in  a  large  unqualified  manner,  but  the  evidence 
shews  that  the  right  is  narrowed,  by  the  condition  of  folding 
the  sheep  on  Undley-hall  Farm.  The  allegation  therefore  is 
not  supported  by  proof.  The  cases  cited  on  the  other  side 
turned  entirely  on  the  forms  of  pleading,  and  in  none  of  them 
was  there  any  question  how  far  the  allegations  correspond  with 
the  evidence.  Those  cases  therefore  are  not  applicable  to  the 
present. 

The  Court  at  first  seemed  to  doubt  whether  the  prescription^ 
stating  the  right  of  common  for  the  sheep  at  all  times  of  the  year^ 
at  the  free  will  and  pleasure  of  the  Plaintiff,  did  not  give  him  a 
right  to  continue  the  sheep  on  the  common  all  night ;  and,  if  so, 
it  was  repugnant  to  the  evidence,  which  proved  that  they  were 
to  be  folded  at  night  on  Undley^hall  Farm.  But  upon  consi- 
deration, they  held  that  the  words  <^  all  times"  were  to  be  un- 
derstood according  to  the  subject-matter,  and  the  general  course 
of  feeding  sheep,  which  seldom,  if  ever,  remained  during  the 
night  on  the  commons  on  which  they  were  turned  out  to  pas-' 
ture,  but  were  driven  to  a  fold.  The  words  therefore,  ^*  all  times" 
must  be  taken  to  mean  all  usual  times.  That  there  were  two 
prescriptions,  and  that  the  folding  the  sheep  on  VndJey^Jiatt 
Farm^  was  not  part  of  an  entire  prescription  for  common  of 
pasture  on  Undley  Common^  but  a  condition  or  rather  a  consi- 
deration, subsequent  to  the  enjoyment  of  the  right,  and  there- 
fore not  necessary  to  be  stated ;  which  it  would  have  been,  had 
it  been  precedent. 

And  Rooke^  J.,  mentioned  Gray^s  case^  5  Co,  78  J.  where,  in 
^  replevin  between  Gray  and  Fletcher,  in  bar  of  the  avowry 
<<  for  damage  feasance,  the  Plaintiff  entided  himself  to  have 

<<  common 
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*^  common  of  pasture  in  the  place  where,  &c.  to  his  copyhold,      1793« 
"  which  custom  was  traversed.  And  it  was  found,  that  he  ought     Z 
<<  to  have  the  same  common,  but  that  every  copyholder  bad      agakut 
**  used  to  pay  time  out  of  mind,  pro  eddem  communidj  ufiam 
<^  gallinam  et  quinqiie  ova^  annuatim,  and  it  was  adjudged,  that 
<^  on  this  verdict  the  Plaintiff  should  have  judgment ;  for  the 
^  Plaintiff  need  not  shew  more  than  makes  for  him,  and  that  is 
«  of  bis  part"  (a). 

Rule  discbargcu]. 
(a)  Cited  Cro.  Eliz.  56 J. 


B 


[235] 

Callan  against  Tye.  FHdajf, 

^  Nov,  88d. 

AIL  above  not  being  put  in  in  due  time,  an  attachment  was  The  Court 
regularly  obtained  against  the  sheriff.     But  now  Bondy  anattacb- 
Serjt,  moved  to  set  aside  the  attachment,  on  an  affidavit  that  in«i\ag^st 

T*!   •     -iv*!      <■  1  •  the  shenff 

ttie  Flamtiff  bad  lost  no  time.  issued  on 

The  Court  made  the  rule  absolute,  on  putting  in  and  justify-  JS^sIbove^ 
ing  bail  and  payment  of  costs;  and  they  said,  that  if  the  Plain-  notbdngput 
tiff  had  taken  an  assignment  of  the  bail-bond,  instead  of  resorts  roenTo^sti 
ing  to  the  sheriff,  as  the  proceedings  would  have  been  staid  by  ^"^P^f^'" 
perfecting  bail  and  paying  the  costs,  it  was  reasonable  that  the  where  the 
same  indulgence  should  be  allowed  to  the  sheriff,  and  that  the  ^^^  '^  ** 
practice  should  be  uniform  (a).  delayed. 

Rule  absolute. 

(a)  The  same  practice  has  been  shall  be  set  aside ;  but  if  he  has  been 

also  adopted  in  B.  R.  Hill  v.  Bolt^  so  delayed,  then  the  attachment  shall 

4  Term  Rep.  B.  R.  352.    And  the  remain  in  the  office  as  a  security^  in 

rule  in  both  courts  seems  to  be,  that  case    he   should    obtain   a  verdict, 

if  the  Plaintiff  has  not  been  delayed  [Vide  Tidd*s  Prac  317,  8th  Edit] 
in  goiog  to  trial,    Uie  attachment 


Waugh  against  Carver,  Carver  and  Gjesler.        ^1^ 

'l^HIS  action  of  assumpsit  for  goods  sold  and  delivered,  work  ^'  and  B. 
and  labour  done,  &c.  was  tried  at  Guildhall  before  the  at  di^rait 

Lord  P°^  ^^ 

into  an 
agreemoit  to  share,  in  certain  proportions,  the  profits  of  their  reipective  commissioni,  and  the  discount 
on  tradesmen's  bills  employed  by  them  in  repairing  the  ships  consigned  to  them,  &c.  By  this  agree- 
ment they  become  liable  at  jxtrtners  to  all  persons  with  whom  either  contracts  as  such  agent,  though 
the  agreement  provides  that  neither  shall  be  answerable  for  the  acts  or  losses  of  the  other,  but  each  for 
his  ovn  (a). 

(c)  [The  distinction  taken  in  this      partnership  with  regard  to  third  per- 
cale a»  to  ag;reemeats  constituting  a     sons^  and  yet  not  operating  so  as  to 

render 
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Lord  Chief  Justice,  when  a  verdict  was  found  for  the  Plaintiff, 
subject  to  the  opinion  of  the  Court  on  a  case  which  stated. 

That  on  the  24th  February  1790,  the  Defendants  duly  exe- 
cuted  articles  of  agreement  as  follows :   "  Articles  of  agree- 

"  ment 


render  the  parties  themselves  part- 
ners as  between  themselves,  has  been 
recognized  in  many  subsequent  deci- 
sions. See  Hetketh  v.  Bianchard,  4 
East,  144.  Boiion  v.  Puller,  1  Bos.  & 
Pul.  546,  and  the  cases  cited  below. 

In  the  principal  case,  there  are  two 
modes  stated  by  which  a  person  may 
render  himself  liable  as  a  partner 
with  regard  to  third  persons.  1,  "  If 
he  will  lend  his  name  as  a  partner, 
he  becomes,  as  against  all  the  rest  of 
the  world,  a  partner,  not  upon  the 
ground  of  the  real  transaction  be- 
tween them,  but  upon  principles  of 
general  policy  to  prevent  the  frauds 
to  which  creditors  would  be  liable  if 
they  were  to  suppose  that  they  had 
lent  their  money  upon  the  apparent 
credit  of  three  or  four  persons,  when 
in  fact  they  lent  it  only  to  two  of 
them."  2.  **  He  who  takes  a  moiety 
of  all  the  profits  indefinitely,  shall  by 
operation  of  law  be  made  liable  to 
tne  losses,  if  losses  arise,  upon  the 
principle  that  by  taking  part  of  the 
profits  he  takes  from  the  creditors  a 
part  of  that  fund  which  is  the  proper 
security  to  them  for  the  payment  of 
their  debts."  Since  the  decision  of 
Waugh  V.  Carver,  which  must  now 
be  regarded  as  the  leading  case  on 
this  subject,  a  number  of  cases  illus- 
trative of  these  principles  have  oc- 
curred, the  substance  of  which  is 
stated  below. 

1.  Lending  the  name  makes  a  part- 
ner, for  though  in  point  of  fact  par- 
ties are  not  partners  in  trade,  yet  if 
one  so  represents  himself,  and  by 
that  means  gets  credit  for  goods  for 
the  other,  both  are  liable.  Per  Lord 
Kenvon,  De  Berkom  v.  Smith,  1  £sp. 
N.  r,  C.  29.  So  if  the  name  of  a  clerk 
is  mtroduced  into  a  firm,  he  is  liable 
as  a  partner,  though  he  has  no  share 
of  the  profits.  Guidon  v.  Robson,  2 
Campb.  N.  P.  C.  302.  (but  see  Teed 
V.  Elworthy,  14  East,  210).  But  if 
a  person  holds  himself  out  as  a  part- 
ner of  another  in  one  transaction 
only,  he  will  not  thereby  render  him- 
self liable  as  a  partner  in  other  trans- 


actions. De  Berkom  v.  Smith,  1  £sp. 
N.  P.  C.  29.  Nor  will  a  person  be 
chargeable  as  a  partner  merely  by  his 
name  appearing  in  a  firm,  unless  it 
appears  that  it  was  used  with  his 
consent.  Newcome  v.  Coles,  2  Caropb. 
N.  P.  C.  617;  and  see,  as  to  with- 
drawing the  name,  Goode  v.  Harri-^ 
son,  5  B.  &  A.  17.  So,  where  A,  suf- 
fers his  name  to  appear  in  a  firm,  but 
has  no  participation  in  the  profits 
and  losses,  he  is  not  a  partner  as  to. 
persons  who  have  notice  of  that  fact. 
Alderson  v.  Pope,  1  Campb.  N.  P.  C. 
404  (n.),  and  see  Heard  v.  Bigg,  Man-^ 
ning*s  Index,  220.    Sed  vide  infra, 

2.  A  participation  in  profits  will 
render  the  person  participating  a 
partner,  and  it  is  immaterial  wheraer 
ne  receives  the  profits  for  his  own 
benefit  or  as  a  trustee  for  others^ 
Wightman  v.  Toumroe,  1  M.&  S.412, 
and  whether  he  takes  a  smaller  or 
larger  share  of  the  profits ;  for  what- 
ever may  be  the  pnvate  stipulations 
between  the  partners  themselves, as  to 
the  mode  in  which  the  profits  are  to 
be  shared  or  the  losses  borne,  yet,  as 
to  the  rest  of  the  world,  each  of  the 
partners  is  liable  for  the  whole  amount 
of  the  debts  of  the  concern.  Rex  v. 
Dodd,  9  East,  527.  It  is  also  im- 
material whether  or  not  the  party 
dealing  with  the  concern  knew,  at 
the  time  of  such  dealing,  that  the 
party  he  charges  as  a  partner  partici- 
pated in  the  profits.  Ex  parte  Gelier, 
1  Rose,  29T. 

In  order  to  render  a  person  liable 
as  partner  by  participating  in  the 
profits,  it  must  appear  that  he  wai 
to  receive  a  portion  of  the  profits, 
as  such ;  therefore,  a  remuneration 
made  to  a  traveller  or  other  clerk  or 
agent,  by  a  portion  of  the  sums  re- 
ceived by  or  for  his  master  or  prin- 
cipal, in  lieu  of  a  fixed  salary,  which 
is  only  a  mode  of  payment  adopted 
to  increase  or  secure  exertion,  will 
not  constitute  a  partnership.  Cheap 
V.  Cramond,  4  B.  &  A.  670.  So  an 
agreement  between  A*  and  B^  the 
owner  of  a  lighter,  that  A.  in  conn- 

deration 
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*^  ment  indented,   made,    concluded   and   agreed   upon,   this      1793. 

**  twenty-fourth  day  of  Februafy  in  the  year  of  our  Lord  one 

*^  thousand  seven  hundred  and  ninety,  between  Erasmus  Carver 

**  and  William  Carver  of  Gosport  in  the  county  of  Southamp^ 

**  ton  merchants  of  the  one  part,    and   Archibald  Giesler  of 

"  Plymouth  in  the  county  of  Devon  merchant  of  the  other 

**  part.     Whereas  the  said  Archibald  Giesler^  some  time  since 

'^  received  appointments  from    several  of  the  principal  ship 

'^  owners,   merchants,    and    insurers    in  Holland^    and   other 

^'  places,    to  act  as   their   agent   in   the   several   counties   of 

**  Hampshire^    Devonshire^    Dorsetshire    and     Cornwall;    and    [  236  ] 

**  whereas  the  said  Erasmus  Carver  and  William  Carver  have, 

^'  for  a  great  number  of  years,  been  established  at  Gosport 

**  aforesaid,  in  the  agency  line,  under  the  firm  of  Erasmus 

'^  Carver  and  Son,  and  hold  sundry  appointments  as  consuls 

<^  and  agents  for  the  Danish  and  other  foreign  nations,  and 

^*  also  have  very  extensive  connexions  in  Holland^  and  other 


deration  of  working  the  lighter  should 
recehre  half  the  grott  earnings.  Lord 
EUemborough  held,  that  this  was  only 
a  mode  of   paying  the  Defendant 
wages  for  his  labour,  and  was  dif- 
ferent from  a  participation  of  profits 
and  loss.    Dry  v.  Bosweli,  \  Campb. 
N.  P.  C.  3S9.    So  the  agreements 
entered  into  by  the  crews  of  ships 
emploved  in  the  whale  fishery,  that 
they  shall  receive  a  certain  propor- 
tion of  the  produce  of  the  cargo  in 
lieu  of  wages,  do  not  render  the  crew 
partners  with  the  owners  of  the  cai^o. 
WiUdnum  v.  Franer,  4  £sp.  N.  P.  C. 
1 8.3  Mmr  V.  GUnme,  4  M.  &  S.  244. 
See  also  Hex  ▼•  Hartley,  R.  &  R. 
Crown  Cases,  139.  Evans  v.  Bennett, 
1  Campb.  N.  P.  C.  300.    So  where  a 
person    receives  from   a  trader  an 
agreed  sum  in  respect  of  goods  sold 
hy  his  recommendation,  such  receipt 
is  not  a  receipt  of  a  portion  of  the 
profits  so  as  to  create  a  partnership. 
Cheap  y.  Cramond,  4  B.  &  A.  670.' 
Sed  vide   Yotmg  v.  AiteU,  cited  in 
the  principal  case,  and  see  Benjamin 
▼.  Porteous,  post,  590;  but  if  a  broker 
f^grees  that  m  lieu  of  brokerage,  he 
shall  have  a  share  of   the  profits 
arising  out  of  the  sales,  such  agree- 
ment will  make  him  a  partner  as  to 
tlurd  persons.    Smith  v.   Watson,  2 
B.  &  C.  409.    If,  however,  the  party 


is  only  to  be  paid  by  a  salaiy  or  sum 
of  money  in  proportion  to  the  profits, 
and  only  relies  on  the  profits  as  a 
fiind  for  payment,  he  is  not  a  partner, 
for  he  is  not  to  receive  a  portion  of 
the  profits  as  such,  vide  infra,  241, 
Grace  v.  Smith,  there  cited;  see  also 
Ex  parte  Hamper,  1 7  Ves.  404.  Ex 
parte  Rowlandson,  19  Ves.  461.  Al- 
though the  grant  of  an  annuity  of  a 
certmn  sum  to  a  retiring  partner  will 
not  render  him  liable  as  a  partner, 
vide  infra,  245,  yet  if  the  annuity 
is  subject  to  abatement  or  increase, 
as  the  profits  of  the  business  may' 
fluctuate,  he  will  still  continue  liable  ■ 
to  the  creditors  of  the  concern.  Re 
Colbeck,  Buck,  48. 

There  may  be  a  partnership  in  the 
profits,  and  yet  not  in  the  goods 
themselves  from  which  the  profits 
arise.  Thus  an  agreement  between 
A.  a  merchant,  and  B,  a  broker,  that 
the  latter  should  purchase  goods  for 
the  former,  and  in  lieu  of  brokerage  * 
should  receive  for  his  trouble  a  cer- 
tain proportion  of  the  profits  arising 
from  the  sale,  and  should  bear  a  pro-  - 
portion  of  the  losses,  does  not  vest 
m  B,  anv  share  in  the  property  so 
purchased,  or  in  the  proceeds  of  it,  * 
though  it  may  render  him  liable,  as  a 
partner,  to  toird  persons.  SnM  v. 
Watson,  2  B.  &  C.  401.] 

"  parts 
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1793.     "parts  o( Europe ;  and  whereas  it  is  deemed  for  their  mutaal 
^  "  interest,  and  the  advantage  of  their  friends,  that  the  said 

agtthut  «•  Archibald  G/es/^r  should  remove  from  Fli/mouth  and  establish 
Cabvxr.  jj  himself  at  Cowes  in  the  Isle  of  Wight ;  and  the  said  Erasmus 
**  Carver  and  William  Carver  and  the  said  Archibald  Giesler 
"  have  agreed,  that  each  should  allow  to  the  other  certain  por- 
"  tions  of  each  other^s  commissions  and  profits^  in  manner  here- 
•*  after  more  particularly  mentioned  and  expressed ;  Nam  there* 
*^fore  this  agreement  witnesseth,  and  the  said  Archibald  Giesler 
"  doth  hereby  for  himself,  his  executors  and  administrators, 
"  covenant,  promise  and  agree  to  and  with  the  said  Erasmus 
**  Carver  and  William  Carver^  their  executors  and  assigns  in 
"  manner  following  (that  is  to  say),  that  the  said  Archibald 
"  Giesler  shall  and  will,  when  required  so  to  do  by  the  said 
•*  Erasmus  Carver  and  William  Carver,  remove  from  Plymouth^ 
"  and  establish  himself  at  Cowes  aforesaid^  for  the  purpose  of 
^  carrying  on  a  house  there  in  the  agency  line,  on  his  account ; 
<^  but  in  consequence  of  the  assistance  and  recommendations 
<<  which  the  said  Erasmus  Carver  and  William  Carver  have 
*<  agreed  to  render  in  support  of  the  said  house  at  Cowes,  the 
<<  said  Archibald  Giesler  doth  covenant,  promise  and  agree  to 
<^  and  with  the  said  Erasmus  Carver  and  William  Carver,  that 
<^  the  said  Archibald  Giesler,  his  executors,  administrators  and 
"  assigns,  shall  and  will  well  and  truly  pay  or  allow,  or  cause 
**  to  be  paid  or  allowed  to  the  said  Erasmus  Carver  and  H7Z- 
<^  Ham  Caiver,  their  executors,  administrators  or  assigns,  one 
^^JuU  moiety  or  halfpait  of  the  commission^agency,  to  be  received 
^^  on  all  such  ships  or  vessels  as  may  arrive  or  put  into  the  port 
<<  of  CaweSj  or  remain  in  the  road  to  the  westward  thereof 
•*  within  the  Needles,  of  which  the  said  Archibald  Giesler  may 
•*  procure  the  address,  and  likewise  one  full  moiety  or  half  peat 
<<  of  the  discount  on  the  bills  of  the  several  tradesmen  employed 
<<  in  the  repairs  of  such  ships  or  vessels ;  and  as  there  have 
"  been  for  a  considerable  time  past,  very  general  complaints 
<*  made  abroad  of  the  malpractices  and  impositions  that  have 
[  2S7  ]  '^  prevailed  at  Comes  aforesaid,  and  it  being  a  principal  object 
"  of  the  said  Erasmus  Carver  and  William  Carter  to  counter- 
*«  act  and  prevent  such,  the  said  Archibald  Giesler  doth  further 
"  covenant,  promise  and  agree  to  and  with  the  said  Eramus 
"  Cdiver  and  William  Carver,  that  he  the  said  Archibald  Giesler 
<^  shall  and  will  use.  his  utmost  diligence  and  endeavours,  to 

**  prevent 
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••  prevent  ships  or  vessels  arriving  at  the  East  end  of  the  Isle  of     1793. 
"  Wight  from  being  carried  past  the  port  of  Portsmouth  to  that     w^^ 
**  of  CoweSy  and  also  to  induce  the  mariners  or  commanders  of     against 
"  such  ships  or  vessels,  as  may  come  in  at  the  West  end  of  the       ^*^^**' 
"island  through  the  Needles^  whenever  it  is  practicable  and 
"  advisable,  to  proceed  to  Portsmotithj  and  there  put  themselves 
"  under  the  direction  of  the  said  Erasmus  Carver  and  William 
"  Carver^  and  that  he  will  consult  and  advise   with  the  said 
"  Erasmus  Carver  and  William  Carver  on  and   respecting  the 
"  afFairs  of  such  ships  or  vessels  as  may  put  into  and  remain  at 
"  the  port  of  Ccnxies  under  the  care  of  the  said  Archibald  Giesler^ 
"  and  pursue  such  measures  as  may  appear  to  the  said  Erasmus 
♦*  Carver  and  William  Carver  for  the  interest  of  the  concerned. 
"  And  whereas  one  of  the  causes  of  complaint  before  men- 
••  tioned,  is  the  very  heavy  charge  made  at  Cewes  for  the  use  of 
•*  warehouses  for  depositing  the  cargoes  of  ships  or  vessels, 
^'  the  said  Archibald  Giesler  doth  also  covenant,  promise  and 
•'  agree,  to  and  with  the  said  Erasmus  Carver  and   William 
••  Carver^  that  they  the  said  Erasmus  Carver  and  William  Carver 
^  shall  be  at  full  liberty  to  engage  warehouses  at  C&wes  afore- 
"  said,  on  such  terms  and  in  such  manner  as  they  may  think 
*•  proper,  in  which  the  said  Archibald  Giesler  shall  not  upon 
•*  any  grounds  or  pretence  whatsoever,  either  directly  or  indi- 
•*  rectly,  interfere.     And  the  said  Erasmus  Carver  and  William 
*'  Caroef\  for  the  considerations  hereinbefore  mentioned,  do 
••  hereby  covenant,  promise  and  agree,  to  and  with  the  said 
^^  Archibald  Giesler^  his  executors  and  administrators,  that  they 
**  the  said  Erasmus  Carver  and  William  Carver^  shall  and  voill 
**  wrf/  and  truly  pay  or  all&w^  or  came  to  be  paid  or  allowed  to 
**  the  said  Archibald  Giesler,  Aw  executors,  administrators  or 
**  asiignSj  three J^h  parts  or  shares  of  the  commission  or  agency 
^  to  be  received  by  the  said  Erasmus  Carver  and  William,  on  ac- 
••  count  of  all  such  ships  or  vessels,  the  commanders  whereof  may, 
••  in  consequence  of  the  endeavours,  interference  or  influence  of  the 
<<  5afi2  Archibald  Giesler,  proceed  from  Cowes  to  Portsmouth, 
*•  and  there  put  themselves  under  the  direction  of  the  said  Erasmus 
*♦  Carver   and  William    Carver,  in  manner  hereinbefore  men- 
*•  tioned,  and  likewise  one  and  one  half  per  cent,  on  the  amount  of 
*^  the  bills  of  the  several  tradesmen  employed  in  the  repairs  of  stick    [  238  ] 
*♦  skips  or  vesselsj  together  with  one  fourth  part  of  such  sum  or 
^  sums  as  may  be  charged  or  brought  into  account  for  warehouse 
VOL.  II.  s  "  rent. 
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3793.  ^^  rentf  on  the  cargoes  of  such  ships  or  vessels  respectively:  and 
Yfj^jj^gi  **  ^'*o  ^^^  sij^fh  part  of  such  sum  or  sums  as  may  be  charged  or 
against  «  brought  into  account  for  warehouse  rent  on  ilie  cargoes  of  such 
^^  ships  or  vessels  as  may  be  landed  at  Cowes  aforesaid :  And  also 
^*  that  they  the  sard  Erasmus  Carver  and  William  Carver,  their 
<<  executors^  administrators  and  assigns^  shall  and  will  well  and 
**  truly  pay  or  alloWy  or  cause  to  be  paid  or  allowed  unto  the  said 
•*  Archibald  Giesler,  his  executors^  administrators  or  assigns,  one 
^^  fourth  part  or  share  of  the  commission  or  agency  to  be  received 
"  ^/A^safW  Erasmus  Carver  ond  William  Carver,  on  account  of 
**  all  such  ships  or  vessels  that  may  arrive  or  put  into  the  port  of 
**  Portsmouth  or  remai?i  in  the  limits  thereof  under  the  care  and 
"  direction  of  the  said  Erasmus  Carver  and  William  Carver;  afid 
•*  likewise  one  half  per  cent,  on  the  amount  of  the  bills  of  the 
**  several  tradesmen  employed  in  the  repairs  of  such  ships  or 
^  vessels;  and  in  order  to  prevent  any  misunderstanding  or  dis- 
<*  putes,  with  respect  to  the  commission  and  discount  to  be 
<<  paid  and  divided  between  the  said  Erasmus  Carver  and  Wil* 
<*  liam  Carver  and  the  said  Archibald  Giesler,  and  for  the  better 
**  ascertaining  thereof,  it  is  hereby  mutually  covenanted,  de- 
<<  clared  and  agreed  upon  between  tiie  said  Erasmus  Carver 
^  and  William  Carver  and  the  said  Archibald  Giesler,  that  one 
<<  fifth  part  of  the  commission  or  agency  on  each  ship  shall  and 
*^  may  be  first  retained  by  the  party  under  whose  care  such 
<<  ship  or  vessel  shall  be,  as  a  full  compensation  for  clerks,  boat- 
*<  hire,  and  all  other  incidental  charges  and  expences  in  regard 
«  of  such  ships  or  vessels  respectively ;  after  which  deduction, 
^  the  then  remaining  balance  of  such  commissions  or  agency  shall 
*<  be  divided  between  the  said  Erasmus  Carver  and  William 
^*  CsLTvet  and  the  said  Archibald  Giesler  in  the  proportion  herein^ 
<<  before  mentioned ;  and  that  such  commission  or  agency  shall 
*^  b&  ascertained  by  one  party's  producing  to  the  other  true 
<<  and  authentic  copies  of  the  general  accounts  of  each  ship  or 
<<  vessel  under  their  respective  care  and  direction,  signed  by 
^*  the  several  masters  of  such  ships  or  vessels  respectively,  and 
^<  Dotariaily  authenticated.  And  it  is  hereby  further  cove- 
^  nanted,  declared  and  agreed  upon,  by  and  between  the  said 
-  **  Erasmus  Carver  and  William  Carver  and  the  said  Archibald 
**  Giesler,  that  this  present  contract  and  agreement  shall  com- 
<<  mcnce  and  take  effect  from  the  date  hereof,  and  shall  con- 
"  tiniie  in  full  force  and  virtue  for  the  term  of  seven  years, 

"  during 
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**  during  the  whole   of  which  said  term,  the  said  parties  or      1793. 

"  either  of  them,   shall  not,  upon  any  grounds  or  pretence      — — ' 

**  whatsoever,  directly  or  indirectly,  enter  into,  or  form  any      agituui . 

**  connexion,  contract  or  agreement,  with  any  other  house  or     Caetie. 

^^  houses,  or  with  any  other  person  or  persons  whomsoever,  con- 

^^  cerning  the  commission  or  agency  of  ships  or  vessels,  that 

^^  may  during  the  said  term  put  into  or  arrive  at  either  of  the 

<<  before  mentioned  ports  of  Portsmouth^  or  CoweSj  nor  shall  the 

^^  said  Archibald  Giesler^  at  the  expiration  of  the  said  term  of 

«  seven  years,  directly  or  indirectly  establish  himself  at  Gos^ 

^^  part  or  Portsmouth,  nor  on  any  grounds  or  pretences  whatso- 

<«  ever  enter  into  or  form  any  connexion,  contract,  or  agree- 

^  ment,  with  any  house  or  houses,  person  or  persons  whomso- 

<<  ever  at  Gosport  or  Portsmouth  aforesaid.     And  also  that  they 

^^  the  said  Erasmus  Carver  and  William  Carver  and  the  said 

'*  Archibald   Giesler  shall   and   will  meet  at   Gosport  on  or 

^  about  the  first  day  of  September  yearly,  for  the  purpose  of  ex- 

^^  amining  and  settling  their  accounts,  concerning  the  said  com- 

^^  mission  business,  and  that  such  party  from  whom  the  balance 

*<  shall  then  appear  to  be  due,  shall  and  will  well  and  truly  pay 

<<  or  secure  the  same  unto  the  other  party,  his  executors,  admi- 

'*  nistrators  or  assigns,  on  or  before  the  29th  day  of  the  said 

**  month  of  September  yearly.     And  it  is  hereby  likewise  cove- 

^  nanted,  declared  and  agreed,  by  and  between  the  said  Erasmus 

**  Carver  and  William  Carver  and  the  said  Archibald  Giesler^ 

**  that  each  party  shall  separately  run  the  risque  of,  and  sustain  all 

^^  such  loss  and  losses  as  may  happen  on  the  advance  of  monies,  in 

**  respect  of  any  ships  or  vessel  under  the  immediate  care  of 

*'  either  of  the  said'parties  respectively  ;  it  being  the  true  intent 

*^  and  meaning  of  these  presents,  and  of  the  parties  hereunto, 

**  that  neither  of  them  the  said  Erasmus  Carver  and  William 

<<  Carver  and  Archibald  Giesler  shall  at  any  time  or  times  during 

**  the  continuance  of  this  agreement,  be  in  anywise  injured,  prejuf 

^  diced  or  effected  by  any  loss  or  losses  that  may  happen  to  the 

^  other  of  them,  or  that  either  of  them  shaU  in  any  degree  be 

*'  anfwerable  or  accountable /or  the  acts,  deeds,  or  receipts  of  the 

^  other  of  them,  but  that  each  of  them  the  said  Erasmus  Carver 

*^  and  William  Carver  and  Archibald  Giesler  shall  in  his  awn 

^^  person,  and  with  his  own  goods  and  effects,  respectively  be 

<^  answerable  and  accountable  for  his  awn  losses,  acts,  deeds,  and 

<<  receipts.      Provided  always  nevertheless,   and  it  is  hereby 

s  2  "  declared 
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1793*     ^^  declared  and   agreed  to  be  the  true  intent  and   meaning 

"  of  these  presents,  and  the   parties  hereunto,    that   in   case 

agpyitt      ^^  the   houses   of   either    of   them    the   said   Erasmus   Carver 
.Carter,     u  ^nd  William  Carver  onA  Archibald  Giesler^  •shall  dissolve 
L    "O  J  <c  or    cease   to    exist,    from    any  circumstances   whatsoever, 
**  before   the   expiration   of   the   said    term   of   seven   years, 
<^  that  then  this  present  agreement  and  every  clause,  sentence 
<<  and  thing  herein  contained,  shall  from  thence  cease,  dtter- 
^<  mine  and  be  absolutely  void,  to  all  intents  and  purposes  what- 
<<  soever;   but  without  prejudice,  nevertheless,  to  the  settlement 
'^  of  any  accounts  that  may  then  remain  open  and  unliquidated, 
**  between  the  said  Erasmus  Carver  and    William  Carver  and 
*^  the  said  Archibald  Giesler^  which  shall  be  settled  and  ad- 
*<  justed,  within  the  space  of  six  months  next  after  the  disso- 
^'  lution  of  the  houses  of  either   of  them  the  said   Erasmus 
<^  Carver  and  William  Carver  and  Archibald  Giesler ;  and  also 
'*  that  at  the  expiration  of  the  said  term  of  seven  years,  it  shall 
^^  be  at  the  option  of  the  said  Erasmus  Carver  and  William 
**  Carver  to  renew  this  agreement  for  the  further  term  of  seven 
^*  years,  under  and  subject  to  the  several  clauses,  covenants, 
^*  and  agreements  hereinbefore  particularly  mentioned  and  set 
*'  forth,  whiclf  the  said  Archibald  Giesler  doth  hereby  engage 
"  to  do.     And  it  is  hereby  further  covenanted,  declared  and 
<^  agreed,  by  and  between  the  said  Erasmus  Carver  and  WiU 
'*  liam  Carver  and  Archibald  Giesler j  that  these  presents  do  not, 
^^  nor  shall  be  construed  to  mean  to  extend  to  such  ships  or 
<<  vessels  that  may  come  to  the  address  of  either  of  the  said 
«•  parties  respectively,  for  the  purpose  of  loading  or  delivering 
<*  any  goods,  wares  or  merchandize,  it  being  the  true  intent 
^^  and  meaning  of  these  presents,  and  the  parties  hereunto, 
<<  that  the  foregoing  articles  shall  not,  nor  shall  be  construed 
•*  to  bear  reference  to  their  pariicular,  or  separate  mercantile 
<<  concerns  or  connexions ;  and  that  in  case  any  disputes  or  mis- 
<*  understandings  shall  hereafter  arise  between  them,  respect- 
**  ing  the  true  intent  and  meaning  of  any  of  the  articles  or 
**  covenants  hereinbefore  contained,  that  then  such   disputes 
<<  or  misunderstandings  shall  be  submitted  to  the  arbitration  of 
"  two  indifferent  persons,  one  to  be  chosen  by  the  said  Erasmus 
♦«  Catver  and  William  Carver^  and  the  other  by  the  said  Arcki- 
**  bald  Giesler ;  and  in  case  such  two  persons  cannot  agree 
**  about  the  same,  then  they  are  hereby  empowered  to  name 

**8ome 
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"  some  third  person  as  an  umpire;  and  it  is  hereby  declared      179S. 
"  and  agreed,  that  the  award  and  determination  of  the  said     ^ — 7 
"  referees  and  umpire,  or  any  two  of  them,  concerning  the  ob-      ogamti 
"  jcct  in  dispute,  shall  be  made  and  settled  six  calendar  months     ^^^^"* 
^<  next  after  such  diiTerences  shall  have  arisen  between  the  said 

parties,  and  shall  be  absolutely  final,  conclusive  and  bind-    [  ^-^1  ] 

ing.  And  lastly  for  the  true  performance  of  all  and  every 
^<  the  covenants,  articles  and  agreements  hereinbefore  contained, 
**  they  the  said  Erasmus  Carver  and  William  Carver  and  Archi- 
<*  bald  Giesler  do  hereby  bind  themselves,  their  heirs,  execu- 
<<  tors  and  administrators,  each  to  the  other,  in  the  penalty  of 
<^  five  thousand  pounds  of  lawful  money  of  Great  Britain^  firmly 
**  by  these  presents." 

In  pursuance  of  these  articles,  Giesler  removed  from  Pfy' 
mouthf  and  settled  at  Cowes,  where  he  carried  on  the  business  of 
a  ship  agent  in  his  own  name,  and  contracted  for  the  goods, 
&€.,  which  were  the  subject  of  the  action. 

And  the  question  was,  whether  the  Defendants  were  part- 
ners on  the  true  construction  of  the  articles  ? 

This  was  argued  in  Trinity  Term  last  by  Clayton^  Seijt^ 
for  the  Plaintiff,  and  Rookcj  Seijt.,  for  the  Defendants,  and  a 
second  time,  in  the  present  term,  by  Le  Blanc^  Serjt,  for  the 
Plaintifi^  and  Lawrence^  Serjt.,  for  the  Defendants.  The  sub- 
stance of  the  ar^ruments  for  the  Plaintiff  was  as  follows: 

The  question  in  this  case  is,  whether  the  articles  of  agree- 
ment entered  into  by  the  Defendants  constituted  a  partnership 
between  them  ?  That  such  was  the  effect  of  these  articles,  will 
appear  by  considering  the  general  rules  of  law  respecting  part- 
ners, and  the  particular  circumstances  of  the  case.  The  law 
is,  that  wherever  there  is  a  participation  of  profits  a  partner- 
ship is  created ;  though  there  is  a  difference  between  a  parti- 
cipation of  profits  and  a  certain  annual  payment.  Thus  in 
Grace  v.  Smith,  2  Black.  998,  a  retiring  partner  lent  the  other 
who  continued  in  business,  a  certain  sum  of  money  at  51,  per 
certt.j  and  was  to  have  an  annuity  of  300/.  a  year  for  seven 
years,  the  whole  of  which  was  secured  by  the  bond  of  the  part* 
ner  who  remained  in  trade.  This  was  holden  not  to  make  the 
lender  a  partner ;  but  Chief  Justice  De  Grey  there  said,  «  The 
^*  question  is,  what  constitutes  a  secret  partner?  Every  man 
<^  who  has  a  share  qftheprqfits  of  a  trade,  aught  also  to  bear  bis 
♦*  share  of  the  loss  s  and  if  any  one  takes  part  of  the  pr^ts,  he 

«  takes 
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1793.      "  takes  apart  of  that  fund  on  nxjJiich  the  creditor  of  the  trader 

:^ "  relies  for  his  payment.     I  think  the  true  criterion  is,  to  in- 

ag^vixt      **  quire  whether  Smith  agreed  to  share  the  profits  of  the  trade 
Cabvxk.     j,  ^j^j^  Robifison^  or  whether  he  only  relied  on  those  profits  as 
**  a  fund  for  payment."     And  Blackstone^  J.,  also  said,  **  The 
*<  true  criterion,  when  money  is  advanced  to  a  trader,  is,  to 
<^  consider  whether  the  profit  or  premium  is  certain  and  d^finedj 
<*  or  casual  and  indefinite^   and  depending  on  the  accidents  of 
*•  trade :  in  the  former  case  it  is  a  loan,  in  the  latter  a  partner'^ 
[  242  ]    "  ship"     In  Bloxam  v.  Pell  cited  in  Grace  v.  Smithy  a  sum  se- 
cured with  interest  on  bond,  and  also  an  agreement  for  an  an- 
nuity of  200/.  a  year  for  six  years,  if  Brooke  so  long  lived,  as  in 
lieu  of  the  profits  of  the  trade,  with  liberty  to  inspect  the  books^ 
was  holden  by  Lord  Mansfield  to  constitute  a  partnership.     In 
Hoar  V.  Dawsj  DougL  371.  8vo.  a  number  of  persons  unknown 
to  each  other,  and  without  any  communication  together,  em- 
ployed the  same  broker  to  purchase  tea  at  a  sale  of  the  Easl 
India  Company.      The  broker  bought  a  lot,  to  be  divided 
among  them  according  to  their  respective  orders,  and  pledged 
the  warrants  with   the  Plaintiff  for  more  money  than  they 
turned  out  to  be  worth ;  on  the  broker  becoming  a  bankrupt, 
the  Plaintiff  sued  two  of  the  purchasers,  considering  them  all 
as  secret  partners,  and  liable  for  the  whole.     But  the  Court 
held,  there   was   no  partnership,    and    Lord   Mansfield  said, 
**  There  is  no  undertaking  by  one  to  advance  money  for  an- 
*•  other,  nor  any  agreement  to  share  with  one  another  in  the  profit 
**  or  loss"     In  Coope  v.  Eyre,  ante,  vol.  i.  p.  87,  one  of  the 
Defendants  had  bought  a  quantity  of  oil  of  the  Plaintifis,  and 
the  other  Defendants  had  agreed,  before  the  purchase,    each 
to  take   certain    shares  of  the    quantity  bought;    but   when 
bought,  each  was  to  do  with  his  own  share  as  he  pleased :  they 
were  holden  not  to  be  partners,  for  there  was  no  share  qfpr^ 
or  loss.     In    Young  v.  Avtell  and  another  (a),  which  was  an 
action  to  recover  600/.  and  upwards,  for  coals  sold  and  deli- 
vered by  the  Plaintiff,  a  coal  merchant,  an  agreement  between 
the  Defendants  was  given  in  evidence,  stating  that  the  De- 
fendant, Mrs.  Axtell,  had  lately  carried  on  the  coal  trade,  and 
that  the  other  Defendant  did  the  same ;  that  Mrs.  Axtell  was  to 
bring  what  customers  she  could  into  the  business,  and  thai  the 

(a)  At  GuildhaU  Sittings  after  HU.  24  Geo.  3.  cor.  Lord  Marufidd  /  dted  by 
Mr.  Seijt.  Zff  Bhnc  from  a  MS.  note. 

other 
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othet'  was  to  pay  her  an  annuity^  and  also  2s.  for  every  chaldron      1 793; 

that  should  be  sold  to  those  persons  who  had  been  her  aistomers,  or     wIuoh 

were  of  her  recommending.     The  Plaintiff  also  proved,  that  bills      agamti 

were  made  out  For  goods  sold  to  her  customers,  in  their  joint 

names ;  and  the  question  was  whether  Mrs.  Axtell  was  liable  for 

the  debt  ?      Lord   Mansfield  said,    ^'  he  should  have  rather 

**  thought  on  the  agreement  ordy^    that  Mrs.  AxteU  would  be 

<<  liable,  not  on  account  of  the  annuity,  but  the  other  payment^ 

**  as  that  would  be  increased  in  proportion  as  she  increased  the 

<'  business.     However,  as  she  suffered  her  name  to  be  used  in 

<<  the  business,  and  held  herself  out  as  a  partner,  she  was  ceT'- 

<<  tainly  liable,  though  the   Plaintiff  did  not,  at  the  time  of 

<<  dealing,  know  that  she  was  a  partner,  or  that  her  name  was    [  243  ] 

**  used.*'     And  the  jury  accordingly  found  a  verdict  for  the 

Plaintiff. 

It  appearing  therefore,  from  these  authorities,  that  a  parti- 
cipation of  profits  is  sufficient  to  constitute  a  partnership,  it  re- 
mains to  be  seen  whether  the  agreement  in  question  did  not 
establish  such  a  participation  of  the  profits  of  the  agency  busi- 
ness between  the  Defendants,  as  to  make  them  liable  as  part- 
ners* In  the  first  place,  it  is  stated  in  the  recital,  that  the 
Carvers  and  Giesler  had  agreed  to  allow  each  other  certain 
proportions  of  each  other's  commissions  and  profits.  It  is  then 
agreed,  that  Giesler  should,  when  required  by  the  Carvers^  re- 
move from  Plymouth  to  Cowes,  and  there  establish  a  house :  and 
in  consequence  of  the  Carvers*  recommendation  and  assistance 
to  support  the  house,  Giesler  is  to  allow  them  a  moiety  of  the 
commission  on  ships  putting  into  the  port  of  CoweSf  or  re- 
maining in.  the  road  to  the  westward,  addressed  to  him,  and  a 
moiety  of  the  discount  on  the  tradesmen's  bills,  employed  on 
such  ships :  he  also  covenants  to  advise  with  tlie  Carvers^  and 
pursue  such  measures  as  may  appear  to  them  to  be  for  the  in- 
terest of  the  concerned.  On  the  other  hand,  the  Carvers  agree 
to  pay  Giesler  three  fifths  of  the  agency  of  all  vessels  which 
shall  come  from  Cowes  to  Portsmouth^  and  put  themselves 
under  the  direction  of  the  Carvers^  by  the  recommendation  of 
Gieder,  one  half  ^er  cent,  on  tradesmen's  bills,  and  certain 
proportions  of  warehouse  rent  and  agency.  Each  party  is'like*> 
wise  to  produce  true  copies  of  the  accounts  of  the  ships  to  the 
other,  and  neither  is  to  form  any  other  connexion  in  the  agency 
business  during  the  period  agreed  upon ;  and  they  are  to  meet 

once 
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1793*  once  a  year  at  Gosport  to  settle  their  mutual  accounts,  ond 
^jf^^  pay  over  the  balance.  Now  it  was  not  possible  to  express  in 
againsi  clearer  terms,  an  agreement  to  participate  in  the  profits  of  the 
business  of  ship  agents,  and  to  establish  a  joint  concern  be- 
tween the  two  houses.  It  may  be  objected  that  there  is  a  pro- 
viso that  neither  of  the  parties  shall  be  answerable  for  the 
losses  oi  the  other ;  but  this  would  certainly  be  not  binding  on 
the  creditors.  Lord  Craven  v.  JViddows,  2  Chan.  Cos.  139* 
Heaih  v.  Percival^  1  Pre.  Wm.  682.  Rich  v.  Coe^  Cowp.  636. 
An  agreement  to  share  profits  alone  cannot  prevent  the  legal 
consequence  of  also  sharing  losses  for  the  benefit  of  creditors* 
Perhaps  it  may  be  difiicuU  to  find  an  exact  definition  of  a  part- 
nership, but  it  has  been  always  holden,  that  where  there  is 
a  share  of  profits,  there  shall  also  be  share  of  losses,  for  who* 
([  244  ]  ever  takes  a  part  of  the  capital,  or  of  the  profits  upon  it,  takes 
a  part  of  that  fund  to  which  the  public  have  given  credit,  and 
to  which  they  look  for  payment.  If  there  be  no  original  capi- 
tal, the  profits  of  the  trade  are  themselves  a  capital,  to  which 
the  creditor  is  to  have  recourse.  Thus,  if  in  the  year  1791 
the  profits  were  100/.,  and  in  the  year  1792  there  was  a  loss 
of  l(tf*  of  course  the  profits  of  the  preceding  year  would  be 
the  stock  to  which  the  creditor  would  resort  for  the  payment 
of  the  debts  which  constituted  part  of  the  loss  of  the  suc- 
ceeding year.  Indeed  it  is  by  no  means  necessary  that  to  con- 
stitute a  partnership,  the  parties  should  advance  money  by 
way  of  capital ;  many  joint-trades  are  carried  on  without  any 
such  advance :  there  is  therefore  no  ground  to  object,  in  the 
present  instance,  that  neither  party  brought  any  money  into  a 
common  stock,  in  order  to  carry  on  their  business. 

On  behalf  of  the  Defendants,  the  arguments  were  as  follow: — 
The  question  is,  whether  this  agreement  creates  such  a  part- 
nership as  to  make  all  liable  to  the  debts  of  each  ?  A  partner* 
ship  may  be  defined  to  be,  *^  the  relation  of  persons  agreeing  to 
join  stock  or  labour,  and  to  divide  the  profits."  Thus  Pijffbh 
<i(^ described  it,  <^  Contractm  $ocietatU  estf  quo  duo  pluresve  ith 
ter  se  pecuniamj  res,  aid  operas  conferunt,  eojine^  ui  quod  inde 
redit  lucri  inter  singulos  pro  rata  dividatur^\  lib.  5*  cap.  8.  Part- 
ners,  therefore^  can  only  be  liable  on  the  ground  of  their 
joint-contractors,  or  as  partaking  of  a  joint  stock.  In  many 
in  which  questions  of  this  sort  have  arisen,  and  the  p^rsoQl 
have  been  holden  to  be  partners,  goods  had  been  «oldt  and  # 

common 
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common  fund  established,  to  which  the  creditor  might  look  for     1793* 
payment ;  and  there  it  was  highly  reasonable  to  hold,  that  if     wIuoh 
many  persons  purchase  goods  on  their  joint  account,  though     agatnsi 
in  the  name  of  one  only,  and  are  to  share  the  profits  of  a  re- 
salei  they  shall  be  considered  as  joint-contractors,  and  there* 
fore  liable  as  partners.     So  if  a  joint  stock  or  capital,  or  joint 
labour  be  employed,  each  party  is  interested  in  the  thing  on 
which  it  is  employed,  and  in  the  profits  resulting  from  it.    But 
in  the  present  case  there  is  no  joint  contract  for  the  purchasing 
goods,  nor  any  joint  stock  or  labour,  but  the  parties  are  to 
share  in  certain  proportions  the  profits  of  their  separate  stock 
and  separate  labour ;  there  was  no  house  of  trade  or  merchan- 
dize established,  but  two  distinct  houses,  for  the  purpose  of  car« 
rying  on  the  business  of  ship  agency,  on  two  distinct  accounts* 
The  profits  are  not  a  capital  unless  carried  on  as  capital,  and 
not  divided.     Ship  agents  are  not  traders,  but  their  employ-    [  245  ] 
ment  is  merely  to  manage  the  concerns  of  such  ships  in  port  as 
are  addressed  to  them.     Suppose  two  fishermen  were  to  agree 
to  share  the  profits  of  the  fish  that  each  might  catch,  one  would 
not  be  liable  for  mending  the  nets  of  the  other.     So  if  two 
watermen  agree  to  divide  their  fares,  neither  would  be  answer** 
able  for  repairing  the  other's  boat.     Nor  would  any  artificers» 
who  entered  into  similar  agreements  to  share  the  produce  of 
their  separate  labour,  be  obliged  to  pay  for  each  other's  tools 
or  materials.     And  this  is  not  an  agreement  as  to  the  agency 
of  all  ships  with  which  the  parties  were  concerned,  for  such  as 
came  to  the  particular  address  of  one  were  to  be  the  sole  profit 
of  that  one.     It  was  indeed  clearly  the  intent  of  the  parties  to 
the  agreement,  and  is  so  expressed,  that  neither  should  be  an<« 
swerable  for  the  losses,  acts  or  deeds  of  the  other,  and  that  the 
agreement  should  not  extend  to  their  separate  mercantile  con- 
cerns.   It  must  therefore  be  a  strong  and  invariable  rule  of 
law  that  can  make  the  parties  to  the  agreement  responsible  for 
each  other  against  their  express  intent.    But  all  cases  of  part* 
nership  which  have  been  hitherto  decided,  have  proceeded  on 
one  or  other  of  the  following  grounds  :--l.  Either  there  has 
been  an  avowed  authority  given  to  one  party  to  contract  for  th# 
rest.    2.  Or  there  has  been  a  joint  capital  or  stock.    3.  Or,  in 
cases  of  dormant  partners,  there  has  been  an  appearance  of 
firaiid  in  holding  out  false  colours  to  the  world.    Now  the  pre* 
sent  case  is  not  within  either  of  those  principle ;  because  tber^ 

was 
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1793.      was  no  authority  given  to  either  party  to  contract  for  the  others; 

^i nor  was  there  any  joint  capital  or  stock  ;  nor  were  the  public 

offrirut      deceived  by  any  False  credit ;  no  fraud  is  stated  or  attempted  to 
Cabteb.     ^  proved,  nor  can  the  Court  collect  from  the  articles  that  any 
was  intended  :  it  was  merely  a  purchase  of  Gieslet's  profits,  by 
giving  him  a  share  of  those  of  the  Cafvcrsj  to  prevent  a  com- 
petition between  them. 

Lord  Chief  Justice  Eyre.  This  case  has  been  extremely 
well  argued,  and  the  discussion  of  it  has  enabled  me  to  make  up 
my  mind,  and  removed  the  only  difficulty  I  felt,  which  was,  whe- 
ther by  construing  this  to  be  a  partnership,  we  sliould  not  de- 
termine, that  if  there  was  an  annuity  granted  out  of  a  banking 
house,  to  the  widow,  for  instance,  of  a  deceased  partner,  it  would 
make  her  liable  to  the  debts  of  the  house,  and  involve  her  in  a 
bankruptcy.  But  I  think  this  case  will  not  lead  to  that  conse- 
quence. 
[  246  ]  The  definition  of  a  partnership  cited  from  Ptrffendorfis  good 
as  between  the  parties  themselves,  but  not  with  respect  to  the 
world  at  large.  If  the  question  were  between  A.  and  B»  whe- 
ther they  were  partners  or  not,  it  would  be  very  well  to  inquire 
whether  they  had  contributed,  and  in  what  proportions,  stock 
or  labour,  and  on  what  agreement  they  were  to  divide  the  pro- 
fits of  that  contribution.  But  in  all  these  cases  a  very  difierent 
question  arises  in  which  that  definition  is  of  little  service.  The 
question  is  generally,  not  between  the  parties,  as  to  what  shares 
-they  shall  divide,  but  respecting  creditors  claiming  a  satisfac- 
tion out  of  the  funds  of  a  particular  house,  who  shall  be  deemed 
liable  in  regard  to  these  funds?  Now  a  case  may  be  stated,  in 
which  it  is  the  clear  sense  of  the  parties  to  the  contract  that 
they  shall  not  be  partners;  that  A,  is  to  contribute  neither  la^ 
bour  nor  money,  and,  to  go  still  farther,  not  to  receive  any 
profits.  But  if  he  will  lend  his  name  as  a  partner,  he  i)ecomes, 
as  against  all  the  rest  of  the  world,  a  partner,  not  upon  the 
ground  of  the  real  transaction  between  them,  but  upon  princi- 
ples of  general  policy,  to  prevent  the  frauds  to  which  creditors 
would  be  liable,  if  they  were  to  suppose  that  they  lent  their 
money  upon  the  apparent  credit  of  three  or  four  persons,  when 
in  fact  they  lent  it  only  to  two  of  them,  to  whom,  without  the 
others,  they  would  have  lent  nothing.  The  argument  gone  inUs 
however  proper  for  the  discussion  of  the  question,  is  irrelevant 
to  a  great  part  of  the  case.  Whether  these  persons  were  to  in- 
terfere 
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terfere  more  or  less  with  their  advice  and  directions,  and  many  1793. 
small  parts  of  the  agreement,  I  lay  entirely  out  of  the  case ;  be-  ^ 
caase  it  is  plain  upon  the  construction  of  the  agreement,  if  it  agamu 
be  construed  only  between  the  Carvers  and  Gieslerj  that  they  ^*^*»- 
were  not  nor  ever  meant  to  be  partners.  They  meant  each 
house  to  carry  on  trade  without  risk  of  each  other,  and  to  be 
at  their  own  loss.  Though  there  was  a  certain  degree  of  con- 
trol at  one  house,  it  was  without  an  idea  that  either  was  to  be 
involved  in  the  consequences  of  the  failure  of  the  other,  and 
witliout  understanding  themselves  responsible  for  any  circum- 
stances that  might  happen  to  the  loss  of  either.  That  was  the 
agreement  between  themselves.  But  the  question  is,  whether 
they  have  not,  by  parts  of  their  agreement,  constituted  them- 
selves partners  in  respect  to  other  persons?  The  case  there- 
fore is  reduced  to  the  single  point,  whether  the  CaiDcrs  did  not 
intitle  themselves,  and  did  not  mean  to  take  a  moiety  of  the 
profits  of  Gieslet^s  house,  generally  and  indefinitely  as  they 
should  arise,  at  certain  times  agreed  upon  for  the  settlement  of  [  247  ] 
their  accounts.  That  they  have  so  done  is  clear  upon  the  face 
of  the  agreement:  and  upon  the  authority  of  Grace  v.  Smith  (a)^ 
he  who  takes  a  moiety  of  all  the  profits  indefinitely,  shall,  by 
operation  of  law,  be  made  liable  to  losses,  if  losses  arise,  upon 
the  principle  that  by  taking  a  part  of  the  profits,  he  takes  from 
the  creditors  a  part  of  that  fund  which  is  the  proper  security  to 
them  for  the  payment  of  their  debts.  That  was  the  foundation 
of  the  decision  in  Ch-ace  v.  Smithy  and  I  think  it  stands  upon  the 
fair  g^und  of  reason.  I  cannot  agree,  that  this  was  a  mere 
agency,  in  the  sense  contended  for  on  the  part  of  the  Defend- 
ants, for  there  was  a  risk  of  profit  and  loss :  a  ship  agent  em- 
ploys tradesmen  to  furnish  necessaries  for  the  ship,  he  contracts 
with  them,  and  is  liable  to  them,  he  also  makes  out  their  bills 
in  such  a  way  as  to  determine  the  charge  of  commission  to  the 
ship  owners.  With  respect  to  the  commission  indeed,  he  may 
be  considered  as  a  mere  agent,  but  as  to  the  agency  itself,  he 
is  as  much  a  trader  as  any  other  man,  and  there  is  as  much  risk 
of  profit  and  loss  to  the  person  with  whom  he  contracts,  in  the 
transactions  with  him,  as  with  any  other  trader.  It  is  true  he 
will  gain  nothing  but  his  discount,  but  that  is  a  profit  in  the 
trade^  and  there  may  be  losses  to  him  as  well  as  to  the  owners. 
If  therefore  the  principle  be  true,  that  he  who  takes  the  general 

(<0  2  Black.  998. 

profits 


248 


CASES  IN  MICHAELMAS  TERM 


1793. 

Wavgh 
against 


profits  of  a  partnership  must  of  necessity  be  made  liable  to  the 
losses,  in  order  that  he  may  stand  in  a  just  situation  with  regard 
to  the  creditors  of  the  house,  then  this  is  a  case  clear  of  all  di!^ 
ficulty.  For  though,  with  respect  to  each  other,  these  persons 
were  not  to  be  considered  as  partners,  yet  they  have  made  them- 
selves such  with  regard  to  their  transactions  with  the  rest  of 
the  world.  I  am  therefore  of  opinion  that  there  ought  to  be 
judgment  for  the  Plaintiff. 

Gould,  J.     I  am  of  the  same  opinion. 

Heath,  J.     I  am  of  the  same  opinion. 

RooKE,  J.,  having  argued  the  case  at  the  bar,  declined  giving 
any  opinion. 

Judgment  for  the  Plaintiff. 


[248] 


Saturday, 

No  action 
wfllUein 
this  court, 
to  recover 
costs  order- 
ed to  be 
paid  by  a 
rule  of  an 
inferior 


Emerson,  One,  &c.  against  Lashley. 

npHIS  was  an  action  of  assumpsit^  and  the  declaration  stated,, 
<^  that  before  and  at  the  time  of  making  the  promise  and 
undertaking  of  the  Defendant  thereinafter  next  mentioned,  t 
certain  action  and  attachment  thereunto  made  had  been  and 
was  depending  in  the  court  qf  our  lord  the  King,  holden  before 
the  Mayor  and  Aldermen  of  the  city  ^London,  in  the  chamber 
course  of  a  of  the  Guildhall  of  the  same  city,  according  to  the  custom  of 
suit  there,  ^q  g^j^j  ^ity  from  time  immemorial  there  used  and  approved  of, 
standing  the  (that  is  to  say)  a  certain  action  and  attachment  wherein  the  said 
SwjSd^ot  Defendant  was  Plaintiff,  and  one  Benjamin  Bostock  was  De- 
be  liable  to  feodant,  and  Thomas  Daniel  the  elder,  and  Thomas  Daniel  the 
mentofthe  younger,  were  garnishees,  and  in  which  said  action  and  attach* 
"^^rtTbv  J^^ot  the  said  Plaintiff  before  the  making  df  such  promise  and 
being  resi-  Undertaking,  had  been  retained  and  employed  as  the  aitomey 
ftsjurisdic^  of  and  for  the  said  Defendant  in  the  said  court,  to  wit,  at  Lon- 
Uon.    But    don^  &c.;  that  while  the  said  action  was  so  depending  in  the 

tion  having   Sf^id  court,  and  before  the  making  of  the  promise  and  under- 
been 

brought,  the  Court  ordered  the  costs  awarded  to  the  Plaintiff  in  the  inferior  court,  to  be  dednctol  bj 
the  prothonotarj  from  those  allowed  to  the  Defendant  io  the  action  (a). 


(o^  [It  seems  that  an  action  will 
not  be  on  a  rule  of  Court  for  pay- 
ment of  money,  either  in  the  same  or 
in  any  other  Court ;  and  that,  there- 
fore^ where  there  is  no  judgment  for 


the  costs,  an  attachment  is  the  only 
mode  of  recovering  them.  See  Smith 
V.  IVkaliey,  2  Bos.  &  Pul.  484.  F^ 
V.  Malcolm,  4  Taunt.  705.  CarptMicr 
V.  Thornton,  3  fi.  &  A.  57.] 

taking 
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taking  of  the  said  Defendant  thereafter  next  mentioned,  to  wit|      1793* 
on  the  19th  day  of  February^  in  the  80th  year  of  our  said  lord     Extook 
the  king,  a  certain  rule  or  order  was  made  by  the  said  court  of     againtt 
our  said  lord  the  king  before  the  mayor  and  aldermen  aforesaid,        «Bixt. 
in  the  chamber  of  the  Guildhall  aforesaid,  whereby  it  was  or- 
dered, that  the  said  Emerson^  the  PlaitUtff^s  attorney  in  the  said 
action  and  attachment^  should  at  the  next  sitting  of  the  Court 
shew  cause  why  he  the  said  Emerson  had  refused  to  proceed  in 
the  said  action  and  attachment  for  the  said  now  Defendant,  and 
to  answer  the  matter  contained  in  a  certain  affidavit  of  the  said 
Defendant,  and  one  William  Noifdk  Johnson^  as  by  the  said 
rule  or  order  (reference  being  thereunto  had)  will  more  fully 
appear :  and  such  proceedings  were  thereupon  had,  that  after- 
wards and  before  the  making  of  said  promise  and  undertaking 
of  said  Defendant  thereafter  next  mentioned,  to  wit,  on  the 
14th  day  of  May  in  the  thirtieth  year  aforesaid,  at  London^  &c. 
a  certain  other  rule  or  order  was  made  by  said  Court  of  our  said 
lord  the  king,  before  the  mayor  and  aldermen  aforesaid,  in  the 
chamber  of  the  Guildhall  aforesaid,  upon  reading  the  said  first 
mentioned  rule,  and  upon  hearing  counsel  for  said  Plaintiff  and 
said  Defendant  respectively,  and  reading  the  affidavits  of  said 
Defendant  and  William  Norfolk  Johnson,  and  the  affidavits  of 
said  Plaintiff  and  of  John  Smith  and  Samuel  Hawkins,  whereby 
it  was  ordered,  that  the  said  Jirst  mentioned  rule  should  be  dis'    [  249  ] 
charged  with  costs  (a),  to  be  taxed  by  the  proper  officer  as  by 
said  rule  or  order  so  made  as  last  aforesaid  (reference  being 
thereunto  had)  will  more  fully  appear ;  and  the  said  Emerson 
averred,  that  afterwards,  to  wit,  on  the  7th  day  of  June,  in  the 
30th  year  aforesaid,  at  London,  &c«  the  costs  of  and  attending 
the  said  last  mentioned  rule  or  order  were  taxed  and  allowed  by 
one  Thomas  Whittle,  the  proper  officer  in  that  behalf,  at  a  large 
sum  of  money,  to  wit,  the  sum  of  Ql.  145.  5d.  of  lawful  money 
gS  Great  Britain;  of  all  which  said  several  premises,  the  said 
Defendant  afterwards,  to  wit,  on  same  day  and  year  last  afore- 
said, at  Loftdon,  &c.  had  notice;  and  by  means  thereof,  and 
according  to  the  form  and  effect  of  said  last  mentioned  rule  or 
order,  the  said  Defendant  then  and  there  became  liable  to  pay 
to  the  Plaintiff  the  said  sum  of  9L  145.  5d,  when  the  said  De- 

(a)  llie  words  of  the  latter  rule     "  charged  with  costs,  to  be  taxed  by 
were,  *'  It  is  ordered  that  the  said      **  the  proper  officer  of  this  court." 
*  rule  (i.  e.  the  first  rule)  be  dis* 

fendant 
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1793.     fendant  should  be  thereunto  afterwards  requested;  and  being 
g^^j^^^    so  liable,  the  said  Defendant  in  consideration  thereof,  after- 

against      wards,  to  wit,  on  same  day  and  year  last  aforesaid,  at  London^ 
"^'    &c.  promised  to  pay,   &c."     There  were  also  the   common 
counts. 

The  Defendant  at  first  demurred  generally  to  the  first  count, 
and  pleaded  the  general  issue  to  the  others;  but  the  demurrer 
was  afterwards  withdrawn,  and  non  assumpsit  pleaded  to  the 
whole  declaration.  The  cause  therefore  went  to  trial,  and  a 
verdict  was  found  for  the  Plaintiff  on  the  first  count,  subject  to 
the  opinion  of  the  Court  on  the  question  whether  the  action 
could  be  maintained  ? 

N.  B.  It  appeared  at  the  trial,  that  the  Defendant  at  the  time 
of  entering  the  action  and  attachment  in  the  Mayor's  Court, 
and  also  at  the  time  when  the  present  action  was  brought,  was 
resident  out  of  the  jurisdiction  of  that  court. 

Runnington^  Serjt.,  on  the  part  of  the  Piaintifl;  There  was 
sufficient  ground  in  this  case  on  which  an  tzssumpsU  m\^t  be 
raised,  for  wherever  there  is  a  legal  or  equitable  obligation  to 
pay  money,  the  law  will  imply  a  promise,  according  to  the 
doctrine  of  Lord  Mansfield  in  Hawkes  v.  Saunders^  Camp.  290. 
and  Rann  v.  Green^  Camp*  476. :  and  thus  in  Walker  v.  Witter^ 
DougL  1.  a  foreign  judgment  was  holden  to  be  a  sufficient  con- 
sideration to  raise  an  assumpsit.  In  the  present  case,  the  De- 
fendant was  under  a  legal  obligation  to  pay  the  costs,  which  he 
was  ordered  to  pay  by  a  court  of  competent  jurisdiction,  and 
the  Court  will  therefore  imply  an  assumpsit  in  him.  Those 
[  250  ]  costs  were  not  imposed  on  him  by  way  of  penalty,  but  to  in- 
demnify Emerson  for  the  expence  of  defending  himself  against 
a  rule  which  had  been  granted  against  him  without  founda- 
tion. Though  indeed  in  former  tinges  costs  were  considered  as 
a  penalty,  yet  they  are  now  taken  to  be  a  debt,  and  go  to  the 
executor  or  administrator,  1  Term  Rep.  BtR.  103.  The  King  v. 
Chamberlayne  s  and  being  a  debt,  they  may  be  proved  under  a 
commission  of  bankrupt  against  the  Defendant,  S  Term^  B.  it. 
261.  Gulliver  v.  Drinh^mcUer^  though  judgment  be  not  signed 
till  after  the  commission  has  issued,  2  Black.  1^17.  AyUU  ¥• 
Harford.  It  may  possibly  be  said,  that  the  proper  remedy 
was  an  attachment  in  the  Mayor's  Court;  but  supposing  this 
to  be  true,  it  must  be  on  the  ground  of  a  legal  obligation  on 
the  Defendant  to  pay,  and  if  so,  the  law  will  create  a  duty.    If 

there 
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iherc  be   two   remedies,  the  party  may  elect  which   he  will      1793. 
choose  to  pursue.     But  in  fact,  in  the  present  case,  there  could     ^^^^^^ 
be  no  remedy  by  attachment,  the  Defendant  living  out  of  the      againtt 
jurisdiction  of  the  inferior  court.     If  therefore  an  action  will 
not  lie  for  the  costs,  the  PlaintiiF  is  without  any  redress. 

Clayton,  Serjt.,  contra.  No  instance  has  been  shewn  of  an 
action  being  brought  for  costs  awarded  by  an  interlocutory 
order  in  an  inferior  court :  and  if  such  an  action  has  never  yet 
been  brought,  it  affords  a  strong  presumption  that  it  will  not 
lie  (a).  According  to  this  principle,  Littleton,  sect.  108.  speak- 
ing of  an  action  against  the  guardian  in  chivalry  upon  the  sta- 
tute of  Merto?i,  for  the  disparagement  of  the  heir  by  marriage, 
says,  *^  It  seemeth  to  some,  that  no  action  can  be  brought  upon 
*^  this  statute,  insomuch  as  it  was  never  seen  or  heard,  that  any 
*^  action  was  brought  upon  the  statute  of  Merton  for  this  dis- 
paragement against  the  guardian  for  the  matter  aforesaid ; 
and  if  any  action  might  have  been  brought  for  this  matter,  it 
^  shall  be  intended  that  at  some  time  it  would  have  been  put  in 
**  ure*\b).  Although  it  be  true,  that  in  many  cases  the  taw 
will  imply  a  contract  where  there  is  a  debt  or  duty,  yet  there  is 
neither  in  this  case,  the  costs  or  an  interlocutory  rule  being  [251  3 
merely  in  the  nature  of  a  penalty.  Those  costs  are  entirely  of 
a  distinct  kind  from  costs  in  the  cause,  which  are  given  by  the 
statute  of  Gloucester,  and  combined  with  the  debt  in  the  final 
judgment.  Whether  the  Defendant  be  within  the  jurisdiction 
of  the  Mayor's  Court  or  not,  if  the  superior  courts  have  no 
power  to  create  a  debt,  by  ordering  the  payment  of  costs  on 
an  Interlocutory  proceeding,  which  they  clearly  have  not, 
neither  can  the  inferior  courts  have  that  power.  But  if  it  were 
to  be  allowed,  that   the  superior  courts  of   fVestminster-hall 

(a)  Here  the  learned  Serjeant  men-  tice,  in  his  fourth  reason,  as  affording 

tioaed  a  case  of  Payne  v.  Lacon,  as  an  argument  to  shew  that  the  action 

having  beeii  decided  in  the  Court  of  in  that  case  would  not  lie,  because 

Exchequer  in  the  year  1780,  which  such  a  one  had  never  been  brought 

mis  ao  actioQ  of  the  same  kind  with  before.    But  that  opinion  is  contro- 

die  present,  to  recover  costs  awarded  verted,  and  the  pass^e  commented 

oa  a  role  in  that  Court,  and  which  upon  by  Holt,  Ch.  JT,  p.  957.    See 

tkut  Court  held,  could  not  be  sup*  also,  Hargr.  and  Butl.  Co.  Litt.  81 

ported.    But  as  it  was  cited  from  b.  n.  (2).    [Chapman  y,  Picker^ill,2i 

memory,  and  all  the  circumstances  Wils.  1 46.  Lecaux  v.  Eden,  I^ouel. 

oC  It  not  precisdy  known,  I   have  602.   RuueU  v.  Men  of  Devon,  2  T. 

taken  the  liberty  to  omit  it  in  the  R.  673.  Patley  v.  Freeman,  3  T.  R. 

statement  of  the  argument.  63»  Berkley  v.  Presgrave,  1  East,  225. 

(6)  Id  the  great  case  of  AMy  v.  Duke  of  Neweattle  v.  Clark,  8  Taunt. 

Wfu^,  2  Ld.  B^ym.  944.  this  passage  621.   Carpenter  v.  Thornton,  3  B.  &. 

in  Littleton  is  cited  by  Powys,  Jus-  A.  57.] 

should 
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179s.     sbould  execute  the  orders  of  the  inferior,  the  authority  of  the 
^[^^j^    latter  would  be  co-extensive  with  that  of  the  former.     Besides, 


if  this  action  were  to  be  maintained,  the  order  of  the  inferior 

■ 

court  must  be  taken  to  be  conclusive,  for  the  superior  court 
would  not  go  into  evidence  to  learn  whether  the  inferior  did 
right  in  making  such  order,  and  then  the  consequence  would 
be^  that  the  superior  Court  would  enforce  that  order  whether 
right  or  wrong. 

Lord  Chief  Justice  Eyre.  If  there  were  nothing  else  in  this 
case  but  the  mere  circumstance  of  its  being  an  action  brought 
fyt  the  first  time,  the  Court  would  think  again  and  again,  be- 
fore they  would  give  it  any  encouragement.  In  general,  there 
»  another  remedy,  (however  that  remedy  may  fail  in  an  inferior 
coart,  whose  jurisdiction  is  local,)  and  the  consequence  of  our 
determining  that  an  action  would  lie  for  such  costs  as  these, 
Would  be,  that  instead  of  applications  to  the  Court  for  their 
superior  interference,  numberless  actions  would  be  brought, 
of  which  we  have  enough  already.  And  upon  general  princi- 
ples of  law,  it  seems  pretty  clear  that  no  action  can  lie  for  such 
costs.  In  actions  brought  in  superior  courts,  the  costs  become 
a  duty  only  by  being  united  with  the  debt  in  the  judgment : 
there  is  that  sort  of  credit  given  to  the  judgments  of  a  court 
of  competent  jurisdiction,  that  they  create  debts  and  duties, 
upon  which  actions  of  debt  are  founded.  General  policy  and 
convenience  require^  that  faith  should  be  given  to  those  judg- 
ments, and  that  duties  should  arise ;  but  as  to  the  conduct, 
and  all  the  steps  belonging  to  the  conduct  of  the  interlocutory 
proceedings,  they  are  fit  to  be  regulated  by  the  authority  €if  the 
court  where  they  arise,  but  by  no  means  fit  to  be  the  founda- 
tion of  general  duties  creating  moral  obligations.  It  ie  the 
power  of  the  Court  that  enforces  these  kind  of  orders,  and  the 
power  of  the  Court  will  always  be  regulated  by  the  discretion 
[  252  ]  of  the  Court,  in  causes  which  come  before  them.  I  was  veiy 
touch  struck  with  an  observation  of  my  Brother  Clayton^  that 
if  we  suffer  an  action  to  be  brought  for  costs  thus  ordered  to 
be  paid  in  an  inferior  court,  we  must  take  that  order  to  be 
final :  we  give  credit  indeed  to  judgments  of  inferior  courts, 
because  there  is  a  regular  course,  if  those  judgments  are  im- 
proper, by  which  they  may  be  corrected ;  but  the  case  is  very 
different  with  respect  to  these  interlocutory  orders^  from  which 
there  is  no  appeal  or  writ  of  error.    It  would  be  impgwbk  lo 

take 
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lakie  Ofke  of  these  interlocutory  proceedings  as  final,  and  if  we  1793. 
were  to  inquire  whether  the  inferior  court  had  done  right,  what 
a  new  field  would  be  open  for  investigation!  If  a  superior 
court  were  to  take  into  consideration  a  cause  with  which  they 
had  nothing  to  do,  and  to  give  judgment  whether  the  inferior 
court  had  done  right  in  making  an  interlocutory  order,  it  would 
be  impqssible  for  any  such  court  to  go  on  with  its  ordinary  busi- 
ness. The  CQse  that  comes  the  nearest  to  the  suj^rt  of  this 
action,  is  that  of  The  King  v.  Chamberlayne  (a),  where  the 
Court  of  King's  Bench  decided,  that  the  costs  upon  a  recogni- 
Mnce  to  prosecute  were  in  the  nature  of  a  debt,  which  an  ad- 
ministrator might  claim.  But  the  expressions  in  that  case 
must  be  understood  according  to  the  subjectpmatter ;  properly 
q>eaking,  thpse  costs  were  not  a  debt  to  any  (me,  for  if  they 
were  a  debt,  there  was  no  occasion  for  a  recognizance  to  enforce 
tiie  payment  of  them ;  the  Court  indeed  held,  that  the  original 
jrjf^  d^olved  from  the  original  party  to  the  administrator,  but 
if  it  were  not  a  debt  to  the  original  party,  it  was  not  a  debt  to 
his  jneprescptative :  the  recognizance  indeed  was  merely  a  se- 
curity, without  which,  Uie  costs  could  not  have  been  recovered 
jSt  all.  That  case,  therefore,  rather  makes  against  the  argu- 
ment to  which  it  is  appHed.  Upon  the  whole,  therefore, 
though  there  will  be  a  particular  inconvenience  arising  in  this 
caae^  from  the  circuroatance  of  the  Defendant  being  out  of  the 
jurisdiction  of  the  inferior  court,  it  is  better  to  oblige  the  other 
parfy  to  wait,  till  be  can  be  brought  within  that  jurisdiction, 
than  to  produce  the  mischievous  consequences,  which  would 
ensue  from  our  determining  that  this  action  could  be  main- 
tained. 

Gould,  J.  I  agree  with  my  Lord,  according  to  the  role  of 
law  laid  down  by  LUUeian  and  Lord  Coke,  that  it  is  better  to 
submit  to  a  particular  inconvenience,  than  introduce  a  general 
lalicllieff  It  is  apparent,  what  an  ill  use  might  be  made,  of 
joar  establishing  a  precedent  of  this  kind.  Did  any  man  ever  [  25S  ] 
Jhpor  of  an.  action  in  a  superior  court  to  recover  costs,  where 
there  bad  been  an  interlocutory  reference  to  a  Prothonotary  or 
Master?  U  has  been  always  holden,  that  an  attachment  was 
the  proper  remedy  on  the  allocaiur. 

HsATHt  J.     1  am  of  the  sune  opinion.     The  question  arises 
upotk  an  action  for  costs,  given  by  an  interlocutory  order,  which 

(«)  1  Term  Rep.  B.  R.  105. 
,.   vouii.  T  nre 
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are  not  costs  given  by  the  statute  of  Gloucester.  It  is  a  motion 
in  an  inferior  court,  by  a  party  against  his  own  attorney;  the 
court,  acting  upon  a  power  it  has  over  its  own  ministers,  de- 
clares the  complaint  groundless,  and  inflicts  a  penalty.  As 
therefore  these  costs  are  a  penalty,  and  not  given  by  the  statute 
of  Glot4cesfery  I  am  of  opinion  that  the  action  will  not  lie. 

RooKE,  J.  I  am  of  the  same  opinion.  I  think  it  would  be 
very  dangerous  to  encourage  actions  of  this  sort. 

Judgment  for  the  Defendant. 

On  a  subsequent  day,  a  rule  was  granted  to  shew  cause 
why  the  costs  awarded  to  the  Plaintiff  in  the  Mayor's  Court, 
should  not  be  deducted  from  the  costs  to  be  allowed  to  the 
Defendant  in  the  present  action,  and  why  the  Prothonotary 
should  not  make  his  allocatur  after  the  deduction. 

Against  which  Clayton  shewed  cause,  by  urging  that  in 
cases  where  costs  had  been  set  off  against  each  other,  th^ 
were  considered  as  debts,  for  which  there  were  mutual  remedfcSs 
by  action. 

RunningtoTiy  Serjt.,  for  the  rule  contended,  that  the  Court 
might,  in  their  discretion,  order  the  deduction  to  be  made^  and 
cited  Thrtistout  v.  Cra/lei^  2  Black.  826,  and  Schoole  v.  KobU, 
ant^,  vol.  1.  2S;  he  observed  also  the  peculiar  hardship  the 
Plaintiff  would  be  under,  if  the  application  were  refused,  as  he 
had  no  remedy  to  recover  the  costs  given  him  by  the  rdl^  in 
the  inferior  court. 

The  Court,  without  hesitation,  said  it  was  highly  reasonable 
to  allow  the  deduction,  and  therefore  made  the 

Rule  absolute. 


[  254  ] 

j^^5th.  Nicholson  against  Chapman. 

of^CT    npHIS  was  an  action  of  trover,  brought  under  the  following 
P^*ccd  in  a  clrcumstancc.     A  considerable  quantity  of  timber,  the  pro- 

bank- of  a      perty  of  the  Plaintiff,  was  phiced  in  a  dock  on  the  banks  of  the 

navigable 

river,  being  accidentally  loosened,  is  carried  by  the  tide  to  a  considerable  distance,  and  left  at  lov  water 
upon  a  towing  path.  vf.  finding  it  ki  that  situation,  voluntarily  conveys  it  to  a  place  of  Mtfety*  beyotfd 
the  reach  of  the  tide,  at  high  water,  yt.  has  no  lien  on  the  timber  for  the  trouble  or  expence  to  wfafek 
he  may  have  put  himself  in  the  carriage  of  it,  but  is  liable  to  an  action  of  trover,  unless  he  deliver  it  op 
to  the  owner  on  demand,  though  nothing  be  tendered  him  by  the  owner  by  way  of  compenscGofi  («)• 
Bui  in  such  a  case,  in  all  probability,  A,  might  maintain  an  action  against  the  owner  for  «  — 
pensation. 


(o)  [\'ide  Lempriere  y.  Pasiey,  2  T.  R.  485.] 


TTUmes, 
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ThameSf  but  the  ropes  with  which  it  was  fastened  accidentally      1793* 
getting  loose,  it  floated,  and  was  carried  by  the  tide  as  far  as  ^^ 


^ICIIOLSON 


PiUnqff  and  there  left  at  low  water,  upon  a  towing  paih  within      agoinu 
the  manor  of  Wimbledon.     Being  found  in  this  situation,  the 
bailiff  of  the  manor,  one  Fairchildj  employed  the  Defendant 
Chapmatij  to  remove  the  timber  with  his  waggon  from  the 
towing-path,  which  it  obstructed,  to  a  place  of  safety  at  a  little 
distance.      This    Chapman  accordingly   did,    and    when   the 
Plaintiff  sent  to  demand  the  timber  to  be  restored   to   him, 
refused  to  deliver  it  up,  unless  6/.  105.  4 J.  were  paid,  which  he 
claimed  partly  by  way  of  salvage,  as  a  customary  right  due  to 
the  Iprd  of  the  manor,  and  partly  as  a  recompense  to  himself 
for  i^ie  trouble  of.drawing  the  timber  from  the  water  side  to  the 
place  where  it  then  lay :  but  this  demand  the  Plaintiff  refused 
to  QQqpply  with,  and  did  not  tender  any  other  sum.     The  bailiff 
acted  iinder  the  following  order,  made  at  a  court-leet  of  the 
Iqrd  of  the  ipanor,  in  May  1792,  *^  Complaint  having  beea 
made  to   this   court  of  the  great  detriment  arising  to  the  * 
tenants,  &c»  within  this  manor,  from  timber  having  been  left 
by  the  tide  upon  the   towing-path  within  the  same;    it  is 
<<  ordered,  that  Francis  Fairchild,  the  bailiff  of  this  manor,  do, 
^  under  the  authority  of  this  court,  remove  the  same  to  a 
*^pi;oper  place  of  safety,  until  the  lord  or  his  steward  shall  give 
'^  piT^pe^  directions,   for  the  benefit  of  the  particular  owner  or 
**  proprietor  thereof."     But  no  such  customary  right  as  was  set 
iip.il^  the  lord,  was  established  at  the  trial;  the  Lord  Chief 
Justice   therefore  directed   the  jury  to   ascertain   what   they 
tho^g^  fi  proper  compensation  for  the  carriage  of  the  timber   ' 
by  the  Defendant,  as  above  stated.     They  answered  that  two 
guineas  were  a  reasonable  sum  for  that  purpose,  upon  which  it 
was  agreed  that  a  verdict  should  be  found  for  the  Plaintiff  for 
the  value  of  the  timber,  subject  to  the  opinion  of  the  Court  on 
the  question,  whether  there  ought  not  to  have  been  a  tender  of 
tyro  guineas,  before  action  brought :  if  the  Court  should  be  of 
dilit.opinion,  the  verdict  to  be  entered  for  the  Defendant,  he 
undertaking  to   deliver   up   the   timber  on   payment  of  two 
guineas;  but  if  they  should  be  of  a  contrary  opinion,  then  the-  [255  ] 
verdict  to  be  entered  for  the  Plaintiff  for  the  value. 

This  question  was  now  argued  by  Adair  and  Bunningion, 
S^ts.,  on  the  part  of  the  Plaintiff,  as  follows. 

The  first  question  is,   whether  the  refusal  to  deliver  the 

T  2  timber. 


,-^  * 
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1793.     timber,  on  the  part  of  the  Defendant,  was  not  tortioiis  nnd 
^  ^  evidence  of  a  conversion?  It  issuiBcient  to  make  the  refusal 

a^amst      tortious,  that  he  was  unable  to  support  the  demand  which  he 
Chapkav.  jjj^jg^  ^  ^  condition  of  the  delivery.     That  demand  was  for 
&.  105.  4^.,  which  included  the  sum  supposed  to  be  due  by 
ctastom  to  the  lord  of  the  manor,  as  well  as  a  recompence  to 
the  Defendant  for  conveying  the  timber  to  the  place  where  it 
Iky :  bat  such  customary  right  wbs  not  supported  at  the  trial. 
Now  upon  a  general  demand,  a  refusal  to  deliver  goods  with- 
otit  annexing  a  condition  to  the  delivery,  with  which  the  owner 
h  not  bound  to  comply,  is  a  tortious  refiisali  and  amounts  to 
evidence  of  a  conversion.     It  being  then  ascertained  that  the 
dbndition  imposed  by  Chapman  was  unreasonable,  the  remaining 
question  will  be,  whether  the  demand  of  the  Plaintiff,  nnaecon- 
panied  with  any  tender,  were  a  legal  demand  ?  Now  the  Plain- 
tiff was  not  bound  to  tender  any  thing,  unless  the  Defendant 
obuld  have  maintained  a  demand  against  him.     But  it  is  clekr 
that  Chapman  took  the  goods  merely  by  the  direction  of  the 
Ijailiff  of  the  manor,  and  not  with  any  view  or  motive  to  pr(&- 
.  snrve  them  for  the  true  owner,  or  to  act  in  any  manncfr  for  bis 
benefit :  Chajman  therefore  had  no  right  of  action  against  ibe 
Plaintiff.    If  he  could  have  maintained  any  action,  he  mast 
Have  declared  as  having  done  what  he  did,  at  the  special  di- 
stance and  request  of  the  Plaintiff;   but  such  an  implioation 
would  have   been   negatived  by  evidence,   shewing  that  the 
timber  was  taken  for  the  payment  of  a  duty  to  the  lord  of  the 
manor.     And  as  it  was  not  taken  with  a  view  to  preserve  it  for 
the  owner,  no  arguments  from  the  general  doctrine  of  salvage 
dan  be  applicable  to  this  case.     If  therefore  the  Defendant  was 
not  intitled  to  make  a  demand  on  the  Plaintiff,  he  could  liave 
no  lien  on   the  timber,  so  as  to  justify  him  in  refusing  to 
deliver  it. 

Band  and  Clayton^  Seijts.,  thus  argued  on  tlie  other  ttde. 
The  demand  of  the  Plaintiff,  unless  accompanied  with  a  tender 
Gff  proper  satisfaction  for  the  trouble  and  labour  which  the  De- 
fendant had  exerted  in  saving  his  property,  was  not  such  a  de* 
mand  as  that  a  refusal  to  comply  with  it  will  make  the  De- 
fendant guilty  of  a  conversion.    The  Defendant  was  entitled  lo 

[  256  ]  B^c^  satisfaction  on  grounds  of  public  policy,  for  the  timber 
having  been  lefl  by  the  falling  of  the  tide  on  the  bank  of  the 
river,  might  at  high  water  have  floated  again^  and  been  cinried 

farther 
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fiurther  off;  the  r«Hioving  it  therefore  from  the  place  where  it      179^* 
lay,  was  clearly  a  benefit  and  convenience  to  the  owner.     This   NicBoiamr 
case  bean  a  resemblance  to  that  of  salvage,    but  is  ipuch      agmnk 
stronger:  fiir  salvage  generally  arises  from  the  dangers  pf  .the    *"*    ^^ 
seas^  against  which  no  human  prudence  can  guard  i  butheioe 
the  timber  probably  got  loose  from  the  moorings,  from. the 
careless  manner  in  which  it  was  fastened.    In  the  case  of  sal<- 
Tage,  by  the  authority  of  the  common  law,  the  person  who 
saves  the  property  of  another  is  not  guilty  of  a  conversion  by 
refusing  to  deliver  it  up  till  there  has  been  tendered  to  him  a 
reasonable  compensation.      1  Ld.  Raym.  SQSy    Hartford  v. 
JoneSf  iSoUr.  654.  pi.  2.    And  though  the  Defendant  in  this 
instance  might  have  made  too  large  a  demand,  yet  the  demandr 
ing  a  sum  larger  than  that  which  the  jury  have  found  to  be 
reasonable  oonld  not  be  a  forfeiture  of  the  original  right     By 
the  common  law,  every  person  who  employs  labour  or  skill  on 
the  goods  of  another  without  a  special  contract,  is  intitled  to 
retain  them  till  a  proper  recoropence  is  made.    Thus  likewise 
the  owner  of  an  estray  must  tender  to  the  lord  the  expences 
iHiich  have  been  incurred  in  the  finding,  keeping  and  pro- 
claiming it,  before  he  is  intitled  to  a  return  (a) ;  and  it  is  laid 
down,  1  BolL  Mr.  879.  jL  5.  that  if  the  lord  require  more  for 
amends  than  is  reasonable,  still  if  the  owner  does  not  tender 
•ttfficient  amends  for  the  feeding,  the  detainer  of  the  estray  (6) 
is  lawfuL     Supposing  the  position  to  be  true  as  laid  down  by 
the  other  side,  that  Chapman  had  no  right  of  action  for  his 
tn>uble  and  labour,  it  is  clearly  in  favour  of  his  right  to  detain 
the  timber,  since  it  is  a  principle  of  law  and  justice,  that  if  a 
merilorioiis  party  can  have  no  recompence  but  by  the  deten- 
tion ^of  the  thing,  he  shall  have  a  lien  to  a  reasonable  extent. 
If  the  case  o(  Binstead  v.  Buck^  2  Black.  1117,  be  thought  to 
be  against  the  Defendant's  right  to  a  lien,  it  is  to  be  observed, 
diat  it  was  not  necessary  for  the  preservation  of  the  Plaintiff's    [  857  ] 
dog  in  thatcase^  that  the  Defendant  should  keep  it  as  he  did-; 
but  here^  unless  Chapman  had  drawn  the  timber  to  a  place  out 

(a)  The  instance  here  put  of  an  though  the  owner  be  under  a  leg!^ 

cftray  does  not  seem  to  be  parallel  incapacity  to  claim,   as  an  infant, 

with  the  case  in  question,  since  an  feme-covert,  executrix,  prisoner,  dr 

fjMr^y  be^^omes  die  absolute  property  beyond  sea.    5  Co.  107  3.  and  108  h. 

of  the  lord  afler  the  proclamations,  Sir  Henry  ConttabU^t  case, 

and  a  year  and  a  day  passed  without  (6)  See  Bro.  Abr.  tit.  Estray  and 

a  claim  being  made;  and  this,  even  Waif.  pi.  i.   44  Ed.  5.  H. 

erf* 
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.1793.      of  the  reach  of  the  tide  at  high  watery  it  might  have  been  en* 

against  ^  CuT.  odvis,  VUlL 

On  this  day,  after  consideration,  the  opinion  of  the  Court 
was  thus  delivered  by 

Lord  Chief  Justice  Eyre.  The  only  difficulty  that  remained 
'with  any  of  qs,  after  we  bad  beard  this  case  argued,  was  upon 
the  question  whether  this  transaction  could  be  assimilated  tx> 
salvage  ?  The  taking  care  of  goods  left  by  the  tide  upon  the 
bonks  of  a  navigable  river,  communicating  with  the  sea,  may 
in  a  vulgar  sense  be  said  to  be  salvage;  but  it  has  none  of  tlie 
qualities  of  salvage,  in  respect  of  which  the  laws  of  all  civilized 
nations,  the  laws  of  Oleron,  and  our  own  laws  in  particular, 
have  provided  that  a  rccompence  is  due  for  the  saving,  and  that 
our  law  has  also  provided  that  this  recompence  should  be  a  Hen 
;  upon  the  goods  which  have  been  saved  {a).  Goods  carried  by 
sea^are  necessarily  and  unavoidably  exposed  to  the  perik  which 
storms,  tempests  and  accidents  (far  beyond  the  reach  of  human 
rferesight  to  prevent)  are  hourly  creating,  and  against  which,  it 
too  ojften  happens  that  the  greatest  diligence  and  the  most 
strenuous  exertions  of  the  mariner  cannot  protect  them.  When 
goods  are  thus  in  imminent  danger  of  being  lost,  it  is  most 
frequently  at  the  hazard  of  the  lives  of  those  who  save  them, 
.that  they  are  saved.  Principles  of  public  policy  dictate  to  civi- 
lized and  commercial  countries,  not  only  the  propriety,  but 
even  the  absolute  necessity  of  establishing  a  liberal  recompence 
for  the  encouragement  of  those  who  engage  in  so  dangerous  a 
service. 

.  Such  are  the  grounds  upon  which  salvage  stands;  they  are 
recognized  by  Lord  Chief  Justice  Holt  in  the  case  which  has 
been  cited  from  Lord  Raymond  and  SaUceld  (6).  But  see  how 
very  unlike  this  salvage  is  to  the  case  now  under  considera- 
tion. In  a  navigable  river  within  the  flux  and  reflux  of  the 
4ide,  but  at  a  great  distance  from  the  sea,  pieces  of  timber  lie 
moored  together  in  convenient  places;  carelessness^  .a  slight 
accident,  perhaps  a  mischievous  boy,  casts  off  the  mooring 
rope,  and  the  timber  floats  from  the  place  where  it  was  de- 
posited, till  the  tide  falls  and  leaves  it  again  somewhere  upon 
the  banks  of  the  river.     Such  an  event  as  this,  gives  the  owner 

(rt)  [Vide  SxUton  v.  Buck,  2  Taunt.  (b)  i  Ld.  Raym.  303.    SalL  654. 

502,]  pi.  2. 
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the  trouble  of  employing  a  man,  sometimes  for  an  hour,  and      1793. 

sometimes  for  a  day,  iu  lookinir  after  it  till  he  finds  it,  and   vr 

brings  it  back  again  to  the  place  from  whence  it  floated.     If  it    ^againa 

happens  to  do  any  damage,  the  owner  must  pay  for  that  damage; 

it  win  be  imputable  to  him  as  carelessness,  that  his  timber  in 

floating  from  its  moorings  is  found  damage-feasant,    if  that 

should  happen  to  be  the  case.      But  this  is  not  a  case  of 

oa^ag^r^feasabce;  the  timber  is  found  lying  upon  the  banks  of 

the  river,  and  U  taken  into  the  possession,  and  under  the  care 

of  the  Defendant,  without  any  extraordinary  exertions,  without 

tbe  least  personal  risk,  and  in  truth,  with  Very  little  trouble. 

It  is  therefore  a  case^  of  mere  finding,  and  taking  care  of  the 

tbin^  found  (I  am  willing  to  agree)  for  the  owner.     This  is  a 

l^d  office,  and  meritorious,  at  least  in  the  moral  sense  of  the 

word,  apd  certainly  intitles  the  party  to  some  reasonable  re- 

cbippence  from  the  bounty,  if  not  from  the  justice  of  the  owner; 

and  of  which,  if  it  were  refused,  a  court  of  justice  would  go  as 

.j&r  as  it  could  go,  towards  enforcing  the  payment  (a).     So  it 

wpiik^  if  a  horse  had  strayed,  and  was  not  taken  as  an  estray 

.by  tDeJord  under  his  manorial  rights,  but  was  taken  up  by 

soo^  good7natured  man  and  taken  care  of  by  hira,  till  at  some 

,  trouble,  aqd  perhaps  at  some  expence,  he  had  found  out  the 

jpw^ier  (&)•     So  it  would  be  in  every  other  case  of  finding  that 

/sap  be  stated  (the  claim  to  the  recompcnce  differing  in  degree, 

b|]t  not  in  principle);  which  therefore  reduces  the  merhs  of 

t|iis  case  tQ  this  short  question,  whether  every  man  who  finds 

the  property  of  another,  which  happens  to  have  been  lost  or 

mislaid,  and  voluntarily  puts  himself  to  some  trouble  and  ex- 

penc^  to  preserve  the  thing,  and  to  find  out  the  owner,  has  a 

^lled;  upon  it  for  the  casual,  fluctuating  and  uncertain  attiount 

of  the  recompence  which  he  may  reasonably  deserve?    It  is 

(«)  It  seexny  probable  that  in  such  Braithwaiie,  Hob.  105;  and  see  the 

^  case,  if  any  action  could  be  main-  Reporters'  note,  S  Bos.  &  Put.  351. 

tained,  it  would  be  an  action  of  at"  1  Saund.  261  (n.^  5th  Edit.  anUy  vol. 

9ump$U^  for  work    and    labour,    in  i.  p.  93.   Accoraing  to  the  civil  law 

which  the  Court  wonld  imply  a  spe-  the  party  is  entitled  to  recover,  see 

cial  instance  and  request,  as  well  as  Wood's  Institute,  256,  and  see  Dull. 

fi  porofliise.     On  a  quantum  meruit^  N.  P.  45.     Whether   the  finder  of 

the  reasonable  extent  of  the  recom-  goods  is  bound  to  take  them  into 

pence  would  come  properly  before  a  his  possession,   or  if  taken  into  his 

jonr.  possession  to  keep  them  safely,  see 

(6)  [It  is  however  laid  down,  that  Isaak  v.  Clark y  2  Bulstr.  312.  MuU 

a  mere  voluntary  courtesy  will  not  grave  v.  Ogdeii,  Cro.  Eliz.  219.] 
support  an  assumpsit,    Lampleigh  v. 

enough 
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1799*  enough  to  say,  that  there  is  no  instance  of  such  a  lien  haying 

NxcHOLioN  ^^^^  claimed  and  allowed ;  the  case  of  the  pointer-dog  (a)  was 

a^qinti  a  case  in  which  it  was  claimed  and  disallowed,  and  it  was 

CuAncAK.  ^j^Qygjj^  ^QQ  clear  a  case  to  bear  an  argument.     Principles  of 

public  policy  and  commercial  necessity  support  the  Hen  ifi  the 
case  of  salrage.  Not  only  public  policy  and  commercial  ne- 
cessity do  not  require  that  it  should  be  established  in  thi^  ease, 
but  yery  great  incouTenience  may  be  apprehended  from  if,  if 
[  ?59  ]  i^  were  tb  be  established.  The  owners  of  this  kind  of  property, 
and  the  owners  of  craft  upon  the  river  which  lie  in  many 
plaoeis  moored  together  in  large  numbers,  would  not  only  have 
common  accidents  from  the  carelessness  of  tkeir  servants  to 
gtiard  Rgainitt,  but  also  the  wilful  attempts  of  ilMesigtiing 
people  to  turn  their  floats  and  vessels  adrift,  in  order  that  they 
mi^t  be  paid  for  finding  them.  I  mentioned  in  the  course  of 
the  cause  another  great  inconvenience,  namely,  the  situatidti  in 

*  whioh  an  owner  seeking  to  recover  his  property  in  an  action  of 

*  trovei*  will  be  placed,  if  he  is  at  his  peril  to  make  a  tendiAr  of  a 
'  sufficient  recompence,  before  he  brings  his  action:  such  an 

owner  must  always  pay  too  much,  because  he  has  no  means  of 
knowing  exactly  how  much  he  ought  to  pay,  and  because  he 
must  tender  enough.  I  know  there  are  casei  in  which  the 
.owner  of  property  must  submit  to  this  inconvenience;  but  the 
number  of  them  ought  not  to  be  increased :  perhaps  it  is  better 
for  the  public  that  these  voluntary  acts  of  benevolence  from 
one  man  to  another,  which  are  charities  and  moral  duties,  but 
not  legal  duties,  should  depend  altogether  for  their  t^sward 
upon  the  moral  duty  of  gratitude.  But  at  any  rate,  it  is  fitting 
that  he  who  claims  the  reward  in  such  case  should  take  upon 
•  himself  the  burthen  of  proving  the  nature  of  the  service  which 
.  he  has  performed,  and  the  quantum  of  the  recompence  Which 
he  demands,  instead  of  throwing  it  upon  the  owner  to  estimate 
it  for  him,  at  the  hazard  of  being  nonsuited  in  an  action  of 
trover. 

Judgment  for  the  Plaintiff. 

(a)  2  Black.  1117. 


Bolton 
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Bottom  againit  The  Bidhop  of  CAftLrttti,  thfe  Ekrl  of   uc^ 

Lonsdale  and  Smith,  CFerkV  i«w.«54. 

¥N  ibis  Qfiare  ImpedU%  brougbi  to  recover  tbe  pretentalpoft  \q  /When  ia 

the  vicarage  of  Adcham  in  tbe  county  of  Wesimorland^  the  ^^^^^ 
declaration  after  deducing  a  title  in  fee^  through,  a  varietty  ef  ^ace  it  was 
conveyaooea  to  one  Joseph  Fieldeuj  proceeded  tbusx  ^>And  th^^  tdetM  wu* 
<'  said  Joseph  Pielden  being  so  seised  of.  the  jaid  adrowsoa.  ^umSoJ^' 
<^  with  the  appurtenances,  afterwards,  to  wil^  on  the  20lh  dagr'Afvv'^iww 
<*  of  June^  in  tbe  year  of  our  Lord  170 If  at  ibe  parish  afer«Pf  tfw^ 
*y  said,  by  a  certain  other  indenture  of  bargain  and  salc^  therein  .^^"9^  •»! 
^*  mentioned  to  be  ^  niade  between  the  said  Joseph  FieUen^  one  vie  SSSu 
<<  Roimson  Skaiilmorih,  and  one  Elizabeth  Tatham  sp»Bter.of  ^^f^^ 
**  the  one  part,  and  the  said  Plaintiff  <^  the  other  part>  (one  t»ofert  of 
<^part  of  which  said  last  mentioned  indenture,  sealed  with  the>{f^||[^^ 
seal  of  the  said  Jos^h  Fielden  the  said  Plaintiff  brings  here  ^  be  good 
into  cwrt,  the  date  whereof  the  same  day  and  year  last albre^  Theos^ 
^rsaidX  the  said  Joseph  Fielden /or  ihe  considerations  therein  ^^^J^** 
menlioaedf  did  bargain  and  sell  unto  the  said  Plaintiff  (among  deration  of  a 
other  things)  the  naid  advowsou  with  the  appinrtenances^  ^  'W^nm>t 
<<  hold  tbe  same  unto  the  said  Plaintiff,  from  the  day  next^^^^ 
^*  before  the  day  of  the  date  of  the  same  indenture,  for  one  on  a  general 
**  whole  year  then  next  following,  as  by  the  said  last  mentioned  ^^^''^^* 
<<  indeoturej  relation  being  thereunto  had,  more  fully  appears.  1-    ^^  J 
«  3y  virtue  of  which  said  last  mentioned  bargain  and  sale,  and 
*^hy  force  of  the  statute  for  transferring  uses  into  possession^ 
**  the  said  Plaintiff  became  and  was  possessed  of  the  said  ad- 
^^yowsoii  with  the  appurtenances  for  the  term  of  one  year; 
*^  ^nd  the  said  Plaintiff  being  thereof  so  possessed,  afterwards, 
*'  to  wit,  oq  the  2lHt  day  oSJunej  in  the  year  last  aforesaid,  at 
**  the  parish  aforesaid,  by  a  certain  other  indenture  then  and 
<<  there  sealed  with  the  seal  of  the  said  Joseph  Fielden^  and 
*^  bearing  date  the  day  and  year  last  aforesaid,  and  therein 
*<  mentiooed  to  be  made  between  the  said  Joseph  Fielden  of  the 
*<  first  part,  the  said  Robinson  ShtUtleworlh  of  the  second  part, 
<*  the  said  Elizabeth  Tatham  spinster  of  the  third  part,  John 

{a^  [A  deed  may  be  pleaded  as  lost  585.   Hendy  v.  Siepkenton,  10  East, 

by  time  and  accident,  without  pro-  SS*   Hawley  v.  Peacock^  2  Campb. 

fert.  Read  Y.  Brooknuin,  3  T.R.  151.  N.  P.  C.  557.     Ptdne  v.  Buttin,  1 

See  also  as  to  the  profert  of  lost  Stark.  N.  P«  C.  74.] 


deeds,   Smkh  t.  Woodward,  4  East, 


Hankinson 
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1793.  ^*  Hantinson  of  the  fourth  part,  and  the  said  Plaintiff  of  the 
^^^^  **  fifth  part)  {which  said  lest  mentioned  indenture,  8o  sealed  with 
agtmui  «  the  seal  of  the  said  Joseph  Fielden  as  aforesaid,  atlerwards,  to 
oTCaiu!^  ^*  wit,  on  the  first  day  of  July  in  tiie  year  last  aforesaid  at  the 
^  parish  aforesaid,  was  cancelled  by  tJie  said  seal  of  the  said 
'*  Joseph  Fielden  thereto  being  then  and  there  taken  off' from 
*<  the  same,  and  destroyed  or  lost,  and  the  residue  thereof  the  said 
^^  Plaintiff  now  brings  here  into  court,)  the  said  Joseph  Fielden 
^  for  the  considerations  therein  mentioned,  did  release  uuto 
^  the  said  Plaintiff  and  his  assigns  (among  other  thuigs)  the 
^<  said  advowson  with  the  appurtenances,  to  hold  to  the  said 
^  Plaintifl^  his  heirs  and  assigns  for  ever,  to  the  use  of  the  said 
^  Plaintiff,  his  heirs  and  assigns  for  ever,"  &c.  &c«  The  avoid- 
ance was  then  stated,  by  tiie  death  oi  John  Cani^/^^.the^  last 
kicimibent)  &o.  .  .  .^  ; 

'  The  Bishop  pleaded  the  usual  plea  of  disclaimer^  «n4  ,|he 
other  Defendants  demurred  specially  to  the  declaration,  ^*  For 
*^  that  it  is  not  stated  or  alleged,  nor  does  it  appear  in  or  by  the 
[  S6l  ]  ^^'said  declaration,  for  what  reason  or  on  what  account  the  said 
**  supposed  indenture  of  release  therein  lately  mentioned  was 
^cancelled,  or  that  the  snme  was  re*execu ted  before  the^said 
^  vicarage  became  void  by  the  death  of  the  said  J(An  Cantley, 
*^  or  that  the  same  hath  at  any  time  hitherto  been  re-executed", 

&C. 

In  support  of  the  demurrer,  Cockell,  Serjt.,  argued  as  follows: 
Besides  the  cause  of  demurrer  assignee!,  the  declaration  is  bad, 
because  it  sets  forth  a  bargain  and  sale,  without  stating  the 
consideration  of  it ;  for  it  is  a  rule  of  law,  that  in  pleading  a 
conveyance  deriving  its  effect  from  the  Statute  of  Uses,  a  consi- 
deration must  appear,  and  in  a  bargain  and  sale  that  consider- 
ation must  be  shewn  to  be  money,  according  to  1  Leon^  110, 
Smith  V.  Lane,  Moore,  569.  Fisher  v.  Smith;  and  thQ^gh  in 
Barker  v.  Keate,  1  Mod.  26£.  2  Mod.  249-  a  pepper-coru  was 
holden  to  be  a  sufiicient  consideration,  yet  there  It  wa3  neces- 
sar}'  to  set  it  forth.  A  use  cannot  be  raised  on  a  general  con- 
sideration, Mildmat/sCase,  1  Co.  176  a.;  but  the  bargainee  may 
aver,  that  money  or  other  valuable  consideration  was  paid  or 
£pven.  Ibid.  2  Inst.  672.  And  this  is  a  substantial  objection, 
which  would  not  be  cured  by  a  verdict.  Sir  Thoi^as  ttaymqiiii, 
200.  Gtdliams  v.  Munnington ;  and  therefore  it  is  a  ground  for 

a  general  demurrer.    It  is  true,  indeed*  tl^at  in  Strean\  y.  S^^ 

ild. 
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I  Li.  Raym.  ill.  Sargent^  v.  Bead^  tStra.  I2ft6.  ^  1  Wifo  01.  179Sb 
thi«f  defect  was  Koiden  to  be  cured  by. a  verdict,  yet. in  those  ^^^ 
dises  it  ts  said,  it  would  have  been  fatal  on  dcmotrer  (a).  i^gmnti 

'[HsA.t*^,^  J.    This^aght  to  have  been  assigned  as  a  came  of    /^^Qj^^ 
Bpecifkl  demurrerj  for  it  would  have  been  cured  by  a  vet diot^  A     '^mM' 
title^  ciefectively  set  forth  is  good  after  verdict,  but  not  a  d^ 
ftctitetitl^(ft):  here  it  is  defectively  set  forth*] 

With  respect  to  the  cause  of  demonrer  assigned^  the  Plaintiff 
onglit  tb  have  stated  boW  it  happened  that  the  deed  oEardmsf^ 
was  <^M6sIled  by  tb^  seal  being  taken  off,  in  order  to^  excuse 
the  omisision  of  a  profeit ;  as  the  record  stands,  it  appears  from 
his  own  shewing,  that  the  deed  under  which  he  claims,  dodi  n<>t 
e^ist.  if  the  "seal  be  Dnce  severed  from  the  deed,  the  deed  is 
^oid,  Bro.  Abr.  tit.  Faits^  pi.  d7*  5  Ce.  22  &  Matthewsnis  CatCf 

I I  Co.  28  b.  Pigot's  Cases  and  in  d  Buht.  79-  it  is  said  by  Cofe, 
Chief  Justice,  and  assented  to  by  Dodderidge,  that  if.  a  deed  be 
lost,  the  right  is  lost.  •«  ;;* 

^    [He ATA,  J.    A  profert  is  not  necessary  of  a  conveyance  de-    [  262  ] 
riving^itsefifeot  from  the  Statute  of  Uses  (c)*Z)y^  277*  CrQ«J^c.        .  <^    | 

«17.  S  TermBep.  B.R.  15\.  Read  v.  Brookman.2 
'  LawreTtee^  8erjt,f  for  the  Plaintiff.  The  argument:  uaed  on 
the  other  side,  that  a  pecuniary  consideration  must  be  stated  in 
pleading  a  bargain  and  sale,  is  not  supported  by  the  cases  cited. 
In  Smith  v.  Ijanei  as  it  is  reported  in  Leonard^  the  Court  doubt- 
ed, aiid  there  was  a  difference  in  opinion,  and  jodgraentwas 
staid;  but  it  appears  from  Lord  Backkursfs  Case^  Moore^SM. 
that  it  was  finally  adjudged  in  the  same  case  oS  Smith  y.  Lanef 

'^thftt  *<  if  land  be  bargained  and  sold  by  deed  indented  and  in» 
"^  rolled,  witluMit  an  express  consideration  of  money,  the  bar- 
^  gainee  in  pleading  shall  not  be  compelled  to  aver  payment  of 
'^*  money,  because  it  is  apparently  implied.-'  •  But 
'   j^i^yposing  the  objection  to  have  any  foundation,  ih&stai.  4tAnme^ 

''C.  16.  5. 1,  directs  **  that  where  any  demurrer  shall  be  joindd, 
'^<  the  judges  shall  proceed  and  give  judgment  according  as  tJiie 
''^  very  right  of  the  cause  and  matter  in  law  shaU  appear  unto 


I  ( 


(a)  But  this  obviously  means  a  2Bos,&Pu[J^B7.''th&T^d6onls\se' 

^Sp^dRt/^dennurer,  though  it  is  not  «o  cause  the  deeds  are  •  supposed  to  -be- 

.  I  ezpres^  in  th^  cases  cited.  loag  to  the  feofiees^  &c.  to  uses,  ta^d 

\     W  [Vide  1  Saund.  228  b.  (n).    2  that  therefore  the  cetiui  que  use  has 

^teuod.  tS7  ir.  (li).  ^th  edit.]  not  the  power  of  bringng  thixa  into 

'.Oi  ie}  ifiee^  the.casei  ^omebod  in  1  court.    But  this  doctnne  has  h/6en 

.  S^iiind.  9  a.  (n).    See  also  BenfiU  y.  questioned  by  conveyancers,  see  4 

'  J^pilgft,  s T. 'H.  57 J.  Omhw^SfiM,  CmiseDig*  itfSv^eOit;]      - 

-^  *  "  them, 
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tVSfS*  ^  th^ni)  Kritboat  regarding  any  imperfectioii,  omission  or  defeat 
^  in  any  wnt,  return,  plaint,  declaration  or  otber  pleading, 
_  ^  process  or  course  of  proceeding  whatever,  except  those  only 
^QjtJ^  ^  which  the  party  demurring  shall  specially  and  particularly  set 
>*■■-  *^  down  mid  express,  together  with  his  demurrer,  as  causes  of 
^  the  same,' notwithstanding  that  such  imperfection,  omission  eft 
**  defect  might  have  heretofore  been  taken  to  be  matter  of  sub* 
**  stance^  and  not  aided  by  the  statute  made  in  the  27th  year  of 
^  Queen  Elixabeihy  &c*"  And  it  goes  on  to  provide,  tfiat  *<no 
^  advantage  or  exception  shall  be  taken  for  default  of  alleging 
**  the  bringing  into  court  any  bond,  billj  indenture  or  other  deed 
^  ^aohat$oeoerj  mentioned  in  the  declaration  or  other  pleadings, 
^  &c« ;  but  the  Court  shall  give  judgment  according  to  the  very 
^  right  of  the  cause  as  aforesaid,  without  regarding  any  such 
^  imperfections,  omissions  and  defects,  or  any  other  matter  rf 
^^  like  nature^  except  the  same  shall  be  specially  and  particularly 
«  set  down  and  shewn  for  cause  of  demurrer." 

With  respect  to  the  other  objection,  vix.  that  the  deed  bad 
lost  its  effect  by  the  seal  being  taken  oiF,  the  question  is,  whe- 
ther the  rigbt  once  vested  in  the  Plaintiff,  were  divested  by  tbe 
release  being  so  cancelled?  That  tbe  right  was  not  divested^ 
appears  from  Pabn*  40d.  Latch.  2£0.  2  Lev.  1  Id.  and  in  Gil^ 
berfs  Law  of  Evidence  it  is  said,  '^  where  a  thing  lies  in  livery, 
^  a  deed  formerly  sealed  may  be  given  in  evidence  relating  Id 
[  263  ]  ^  it,  though  the  seal  be  afterwards  torn  off;  for  the  interest 
^  passed  by  the  act  of  livery  that  invests  the  party  with  tlie 
^  possession,  and  the  possession  that  was  once  transferred  by 
^  the  deed  doth  not  return  back  again  though  the  deed  was 
^''Cancelled,&c.and  so  if  the  conveyance  was  made  byleas6«nd 
^<  release,  and  the  uses  were  once  executed  by  tbe  statute,  they 
^<  do  not  return  back  by  cancelling  the  deed",  109»  1 10.  It  is 
indeed  admitted  on  the  pleadings  that  the  estate  vested,  for  the 
Defendant  has  not  denied  the  release,  which  he  ought  to  have 
done,  and  taken  issue  on  it.  But  whether  the  lease  be  valid  or 
not^  the  bargain  and  sale  was  for  a  year,  and  within  the  year 
tbe  church  became  vacant. 

Lord  Ch.  J.  Ems.  I  have  no  doubt  on  either  point  made  in 
tbe  argument  j  tbe  first  insisted  upon  is  n  matter  of  form,  and 
ought  to  have  been  assigned  as  a  cause  of  special  demurrer,  but 
cannot  be  taken  advantage  of  on  a  general  demurrer.  As  to 
the  second,  I  hold  clearly  that  the  cancdliog .  a  deed  will  not 

divest 
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divest  property  which  has  oace  vested  by  transmutation  of  po»fc     1793. 
iBeftsioD(a);  and  I  woukl  go  farther,  and  say  that  the  law  is  the 
same  with  reopect  to  things  which  lie  in  grai^. .  In  pleading 


a  gran^  the  allegation  is  that  the  party  at  such  a  time  <^^     c€  Ou^ 

grant";  but  if  by  accident  the  deed  be  lost,  there  are  author!-*      u>^ 

ties  enott^  to  shew  that  other  procrf"  may  be  admitted:  <tlie 

question  in  ihat  case  is  whether  the  party  did  grant;  to  prove 

tbis  the  best  evidence  must  be  prodnced,  which' is.  the  deed; 

but  if  d)at  be  destroyed,  other  evidence  may  beirecdved  to 

shew  that  the  thing  was  once. jgrasited:  for  God: forbid, that  a 

man  sliovild  lose  hia  estate  by^loaing  his  title-deeds*     When  I 

sat  in  the  Court  of  Exchequer,  questions  firequentiy  arose' on 

real  compositidns,  in  whkh  it  was  ooi^nded  that,  aosording  to 

tfieold  opiftion^  the  original,  deed  must  be  shewn  ;i  but  tboi^ 

the  old  books  say  that  a  real  composition  must  be  by  deed^  I  ai^ 

Wayis  held  that  the  production  of  the  deed  was  not  neeessary^ 

and  that  the  party  might  shew  that  it  originally'  commenced  by 

deed^  if  the  deed  were  lost^  .     . 

:Goi7Ln^  J»  I  am  of  the  same  opinion  with  my  Lord  Chief 
JuBli<^e.  A  dlle  defectively  set  forth  is  a  ground  of  special  de* 
jmnrer;  and  as  to  the  cancelling  the  deed,  a  man's  title  to  his 
estate  is  not  destroyed:  by  the  destruction  of  his  deeds :  the  case 
where  tlie  seal  was  ate  off  by  rats,  must  be  in  the  recollection 
rf  every  one.  It  was  properly  said  by  my  Brother  lAiwrence^ 
that  the  Defendant  should  have  pleaded,  that  the  party  did  not 
release,  upon  which  an  issue  might  have  been  taken,  and  then  [  264  ] 
if  the  deed  had  been  cancelled  by  consent  x>f  both  parties,  that 
perhaps  might  have  been  given  in  evidence,  though  I  much 
d^ubt  whether  even  that  would  have  helped  him.  But  in  the 
present  ease  there  is  a  circumstance  which  plainly  shews  that 
the  deed' was  not  cancelled  by  Bolton  or  the  person  under  whom 
tb^dalms^  with  a  view  to  prevent  the  operation  of  it^  for  it  is 
^awrred  that  the  Plaintiff  brings  the  l^emaining  pmt  of  the  deed 
intb  court. 

-Hx'ATH)  Ji  I  have  already  given  my  opinion,  in  the  course 
of  the  argument,  on  the  first  point.  With  reapect  to  the  se^ 
«ondr  as  this,  is  «  conveyance  deriving  its  effects  from  the  Sta- 
tote  of  Uses,  all  that  is  averred  about  the  deed  being  destroyed^ 

«  (a)  [Vide  accord.  Roc  4.  Bcrk^      d.  Lewis  v.  JSinghav^  4  B.  ^  4u  677. 
Y.  ArchMshop  of  Tork^  6  East,  90.      Moii  v.  MiUt^  6  Bait,  148.] 
Terr^  T.  Perratt,  14  East,  43U  Doe 

is 
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moi 


Bolton 


TbeBUhop 
of  Cab- 


is  mere  surplusage;  but  if.it  were  necessary,  surely  na  on^ 
will  sayi'  that  if  deeds  should  happen  to  be  stolen,  therefore 
that  the  owner  shall  lose  his  estate. 

RooKE,  J.  As  to  the  first  point,  I  am  of  the  same  opinion. 
With  rcfrard  to  the  second,  I  think  the  Defendant  ought  to 
havepleaded,  and  then  an  issue  might  have  been  taken.  The 
case  cited  from  3  Btdst.  79.  as  it  is  there  reported,  is  scarcely 
intelligible,  and  is  very  differently  stated  1  BoU.  Rep.  188.  (a) 
where  it  is  as  follows.  **  The  deed  of  a  stranger  was  pleaded, 
^  and  the  .Defendant  pleaded  that  the  seal  was  severed  from 
^^the  deed,  ami  so  nati  estfactuou  Jermin  moved  the  Ckxirt 
^  to  compel  the  Defendant  to  alter  the  issuer  on  aa  affid«rVi;t 
^  that  it  was  melted  with  fire  by  accident,  and  cited  Di%  J^^f* 
**JtehPs  case.  And  by  Coke  and  Haugkton^  this  is  iu>.  d^usf^  ta 
<*  cconpel  the  Defendant  to  alter  the  issue:  and  herj^.«]t]iu& 
**  stranger  to  the  deed  cannot  plead  this  special  noij^.estjiictump 
^  but  ought  to.  plead*  that  .nothing  passed  by  the  deed."  .  Cf^t 
I  agree  that  a  right  once  vested,  is  not  divested  by.,  mer^j 
cancelling  the  deed. 

Judgmentfor  the  PlaiotiC  ,, , 

(«)  Thcit called Jlfoor* v.  HWifrwfc  -      -.      .  f 


[265] 


fflednesday, 
Nov.  27th. 

Therangpr 
of  a  ro^ 
/writ  is  rate- 
able to  the 
poor,  in  re- 
tpect  of  in- 
closed and 
cultivated 
lands  in  tbe 
park,  if  be  is 
in  tbe  enjoy- 
ment of  the 
immediate 
profits  of 
those  lands ; 
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The  Earl  of  Bute  against  GniNDAtL  and  Atiothei^.  * 

In  the  Esckequer  Chamber^  in  Error. 
See  I  Terin  Rep.  B.  R.  SS8. 


t . ! »  ^ i» 


.U.S 


T  ORD  Chief  Justice  Eyre.  The  question  in  this  case.J^ 
"^  whether  the  Earl  of  Bute  was  liable  to  be  rated  to  the  re- 
lief of  the  poor  of  the  parish  of  Putney^  in  respect  pf  certaiM 
lands,  in  the  rate  or  assessment  in  the  first  count  of  tbe  declsi!* 
ration  mentioned.  These  lands  were  199  acres  and  twelve 
perches  of  inclosed  lands,  being  meadow  and  arable^  .pancel 
of  Richmond  Par^,  and  39  acres  1  rood  and  3^  perches  of  land^ 
also  parcel  of  the  park|    but  open  to  parie  pasturei   ^d,.not 

for  as  to  such  profits  he  is  considered  as  an  occupier  of  the  lands  (a). 

(fl)  [Vide   Bex  \.  JBrawn,  8 East,      M.&S.5n;RexY.TreniNapigtUUm, 
528  ;    Bex  v.  Bishop    of  Bochester^      4  B.  &  C.  57.]     * 
IS  JEast^  355;   Bex  r.  Bradford,  4  ...i.,..    ,.)j    'Cm' 

inclosed. 
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ifldbsed.  There  was  a  feigned  issue  to  try  this  questioo,  and  179% 
another  question  respecting  the  herbage  and  pannage  of  the  ^^  ^^ 
park,  but  this  last  question  being  disposed  o^  I  need  not  of3u« 
state  it  more  particularly.  On  the  trial  of  the  cause,  a  special  QmojLu 
▼erdict  was  found,  stating  a  grant  to  Lord  BtdCy  by  the  King's 
letters  patent,  of  the  office  of  ranger  and. keeper,  and  of  the 
custody  of  Richmond  Park,  and  of  the  presenration  of  the 
houses,  lodges,  edifices,  walks,  deer,  wild  beasts  and  game  in 
the  park,  to  be  exercised  by  him  or  his  deputy,  during  the 
ktng^s  pt^a^mre.  The  herbage  and  pannage  of  the  park,*  over 
add  above  the  keepfng  the  game,  browse  wood,  decayed  timber^ 
timber  for  repairs,  and  for  inclosing  and  beautifying^  the.  Ii« 
h^tiy  of  planting  trees  against  the  wall,  and  all  other  waget^ 
fe^  f/rofits,  rights^  perquisites,  commodities,  advantages  and 
^olutnents,  to  the  said  office  belonging  or  appertaining,  or 
of  ri^t  taken  or  usually  enjoyed  with  the  office,  are  also 
gi^abted  by  the  said  letters  patent,  in  as  large,  ample  and  bene* 
ficiai  k  manner,  as  the  Princess  Amelia^  or  any  former  ranger 
had  enjoyed  them,  without  account  to  his  majesty.  There  are 
then  huddled  into  this  special  verdict,  without  farther  intro- 
duction, several  circumstances  of  fact,  shewing  in  what  manner 
the  lands,  which  are  the  subject  of  the  assessment,  had  been, 
both  before  and  during  Lord  Bute^s  rangership,  cultivated, 
partly  at  the  expence  of  the  king,  and  partly  at  the  expence 
of  t}ip  ranger,  and .  how  the  profits  of  them  had  been  taken, 
partly  by  the  king,  and  partly  by  the  ranger,  followed  up  by  a 
finding,  that  the  profits  arising  from  these  lands  to  the  ranger,  [  S66  ] 
were  worth  100/.  a  year.  The  special  verdict  has  not  found 
directly,  one  way  or  the  other,  who  was  the  occupier  of  these 
lands,  nor  that  the  profits  which  are  found  to  have  arisen  to 
rfae  ranger,  were  profits  appertaining  to  his  office  of  rangef, 
o^Meten  that  the  custody  or  possession  of  these  lands  did  bcH 
long  io  his  office  of  ranger,  or  that  they  ever  had  belonged 
W  it 

Upon  this  loose  and  inaccurate  statement  in  the  special  ver^ 
dict^  thcquestion  is  reserved.  Whether  Lord  Bute  was  liable 
ib'he  rated  and  assessed  to  the.poor^  in  respect  to  these  lands.? 
If  Lord  Bute  had  been  found  to  be  the  occupier  of  the  lands, 
there  would  have  been  no  room  for  a  question  respecting 
liis  liability  to  this  .assessment;  on  the,  other,  hand,  if  he  was 
not  the  occupier,  whatever  might  be .  iii»  coxu^xion  with .  the 
iV.  r ;  occupier 
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J  703.     oocupier  short  of  joint  occupation^  if  for  instance,  he  was  only 
j^  ^^    a  servant  to  the  occupier,  it  seems  that  according  to  the  car- 
«rBuR     tent  of  the  authorities,  and  the  case  of  MUward  v.  Coffin  in 
fSmLu  piuticular,  (2  Blaclr.  Rep.  1880.)  he  was  not  liable  to  be  assess- 
ed in  respect  of  these  lands.    The  not  finding  this  fact  of  oc- 
cupation directly  and  plainly  one  way  or  the  other,  created  a 
difficulty  in  my  mind,  and  I  believe  with  some  of  the  other 
judges.    This  occasioned  the  cause  to  stand  over,  and  as  we 
were  not  till  very  lately  pressed  to  give  judgment  in  it,  I  had 
concluded,  especially  after  the  death  of  Lord  Bute^  that  the 
cause  was  at  an  end. 

'  But  being  now  called  upon,  we  who  heard  the  argument, 
being  a  Qjwmm  of  the  Court  of  Error,  have  thought  it  right 
to  give  judgment,  without  putting  the  parties  to  tiie  ezpence 
and  delay  of  another  argument  before  a  full  Court,  and  we  are 
at  length  come  to  this  conclusion,  that  though  this  special  ver- 
dict is  extremely  loose  and  inaccurate,  an  occupation  of  these 
lands  sufficient  to  support  this  assessment  may  be  collected  from 
it.  The  finding  upon  which  we  rely,  is  that  the  profits  arisimg 
to  the  ranger  from  the  whole  of  the  said  inclosed  lands  are  worth 
100/.  a-year.  If  these  profits  arose  to  the  ranger  from  these 
lands,  during  the  rangership  of  Lord  Bute^  they  arose  to  Lord 
BtUe^  and  if  they  arose  to  him  ed  ratione  as  ranger,  we  must 
understand  them  to  be  the  profits  of  land  appertaining  to  Us 
qffice  of  ranger.  Having  them  by  a  title,  and  virtute  officii^ 
they  arise  to  him  immediately,  and  we  think  it  may  be  stated 
as  a  general  proposition,  that  the  immediate  profits  rf  land 
(some  mines  excepted)  are  a  proper  subject  of  assessment,  or, 
to  speak  more  correctly,  that  the  person  who  is  in  the  possession 
[  267  ]  of  the  immediate  profits  of  land  may  be  taxed  to  the  relief  of  ike 
pocr^  in  respect  of  those  immediate  profits :  that  guoid  these 
immediate  profits  of  the  land,  he  is  an  occupier  of  the  land, 
within  the  meaning  of  those  authorities  which  have  decided 
that  the  occupier  only  can  be  assessed  to  the  relief  of  the 
poor.  The  case  of  Ramls  v.  Gell^  Camp.  451,  is  in  its  princi- 
ple an  authority  for  tliis  doctrine.  There  the  lessee  under  the 
crown  of  lead  mines,  was  holden  to  be  rateable  to  tibe  pocMr, 
for  the  profits  arising  from  lot  and  cope^  lot  being  the  ISth 
dish  or  measure  of  lead-ore  got  and  made  merchantable  by 
the  adventurers,  and  cope  being  Gd.  for  every  nine  dishes  of 
lead-ore  raised  by  those  aidventorers.    Lord  MtmsfM  in  giviag 

jadgoMBt 
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judgment  observcdy  that  in  general  the  farmer  or  occupier  x>f.  I7g3. 
the  ^and,  and  not  the  landlord,  was  liable  to  the  ppor-rate :  ■ 
that  the  landlord  was  never  assessed  for  his  rentf  because  tliat  of  b«ts 
would  be  a  double  assessment,  aa  his  lessee  had  paid  before, 
but  that  if  there  were  profits  to  the  landlord  which  were  a  pro- 
portion of  the  profits  of  the  land,  for  which  the  tenant  had  not 
been  aiKcssed,  there  was  no  reason  to  exempt  these  proportion- 
able revenues  from  this  tax :  and  it  was  holdeu  that  he  was 
liable  to  be  rated  for  this  property.  In  that  case,  strictly 
speaking,  the  lessee  of  the  lead-mine  wa$  landlord,  and  not 
occupier,  but  he  was  considered  as  occupier  quoad  those  pro- 
fits, for.  the  purpose  of  an  assessment  to  the  relief  of  the  poor. 
He  was  in  the  possession  of  profits  arising  immediately  from 
the  land,  he  was  an  occupier  of  the  profits  of  ihe  land,  and  as 
such,  rateable :  so  was  the  Earl  of  Bute  in  the  case  which  now 
stands  for  judgment  before  us.  We  are  therefore  of  opinion 
that  this  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


The  Earl  of  Lonsdale  against  Littledale.  nrednetday, 

In  the  Exchequer  Chamber^  in  Error. 

[2  Anstr.  356.  S.  C.  Vide  post.  299.  S.  C.  in  Dam.  Proc.^ 

npHE  Defendant  in  error,  filed  a  bill  in  the  Court  of  Kin^s  Qu.  Wh©- 

Berichj  against  the  PlaintiflT,  and  recovered  a  verdict,  the  ^^l^SaT^ 

cause  of  action  being  the  following.  ment  maybe 

•*  Be  it  remembered,  that  in  Easier  Term  last  past,  before  our  Court  of 

lord  the  king  at  Westminster^  came  Henry  Littledale  by  Anthony  ^^f  . 

Adamson  his  attorney,  and  brought  in  the  court  of  our  said  lord  bill?  (a). 

the  king  then  there,  his  bill  against   the  Right   Honorable  [  268  ] 
James  Earl  of  Lonsdale  hti\\ng^rWi\ege  of  parliament,  of  a  plea 
of  trespass  on  the  case,  and  there  are  pledges  for  the  prosecu- 
tion, to  wit,   John  Doe  and   Richard  Roe  ^   which  said  bill 

,  (a)  [Vide  3  Boa.  Sc  PulL  9  b,    13  But  where  an  Irish  peer  was  sued 

a.    Indd's  Pr.  115,  8th  Ed.     Where  by  bill,  the  Court  of  Common  Pleas 

A  peer  was  sued  jointly  ^th  others  refused  to  set  aside  the  proceeding 

\jjl  bili  of  Middlesex,  the  Court  of  on  motion,  but  lefl  him  to  plead  his 

X.  B,  set  aside  the  proceedings  as  privilege  in  abatement,  Dawit  v.  Lord 

'i^Dst  lAe  peer,  Bmcoev.  Earl  cf  /?em/iS»Aam,7Tamit.  679;  IB.  Moore, 

JSgr^OHow^atad^^ib^^  9U.icS.S^  410,  S.C.] 

"  ,  .TOL.  41.  U  follows 
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1799.     follows  in  these  words,  to  wit,  Cumberland  to  wit,  Henry  Little* 
jj^^j  ^^     dale  complains  of  the  Right  Honourable  James  Earl  of  Lons* 
LowoALK    dale^  having  privilege  of  parliament,  in  a  plea  of  trespass  on  the 
tm^l^^M,  case,  &c.,  for  that  whereas  the  said  Henry^  on  the  6r8t  day  of 
HiBrror.     January  m  the  year  of  our  Lord  1789>  and  long  before,  was 
and  from  thenceforth  continually  hitherto  hath  been,  and  still 
is  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  messuage 
or  dwelling-house,  with  a  coach-house,  stable,  out^houses,  build- 
ings, yards,  and  gardens,  to  the  said  messuage  or  dwelling- 
house  belonging,  with  the  appurtenances,  situate  and  being  at 
the  parish  of  Saint  Bees  in  the  said  county  of  Cumberland ;  and 
whereas  also  the  said  Earl  during  all  the  time  aforesaid,  was 
lawfully  possessed  of  all  the  mines  and  seams  of  coal  lying 
under  the  said  messuage  and  premises  of  the  said  Henry^  and 
also  of  a  certain  other  coal-mine,  situate  and  being  under  cer^ 
tain  other  lands  in  the  parish  of  Saint  Bees  aforesaid:  and 
whereas  also  before  and  at  the  time  of  committing  the  griev- 
ance next  hereinafter  mentioned,  there  was  a  certain  large 
mine  of  coal,  extending  as  well  under  the  aforesaid  premises  of 
the  said  Henry^  as  under  other  houses,  lands  and  tenements,  at 
the  parish  aforesaid,  contiguous  and  near  thereto,  which  same 
mine  had  before  that  time  been  dug  and  worked,  and  then,  and 
for  a  long  time  before,  had  large  quantities  of  water  confined 
therein,  which  could  not  be  emptied  or  discharged  therefrom, 
in  the  manner  hereafter  mentioned,  without  greatly  endiEuigering 
the  earth,  soil   and   ground  over  the  same,  and  the  houses, 
buildings  and  premises  thereon  erected  and  being;  yet  the 
said  Earl,  contriving  and  wrongfully  intending  to  injure  and 
damnify  the  said  Henry^  and  to  disturb  him  in  the  peaceable 
and  quiet  possession,  occupation  and   enjoyment  of  the  said 
messuage  and  premises,  and  to  damage  and  destroy  the  same, 
whilst  the  said  Henry  was  so  seised  of  his  said  messuage  and 
premises  as  aforesaid,  and  whilst  the  said  Earl  was  so  possessed 
of  his  said  mines  and  seams  of  coal,  and  the  said  other  coal- 
mine as  aforesaid,  to  wit,-  on  the  second  day  of  January  in  the 
year  of  our  Lord  1789,  and  on  divers  other  days  and  times, 
between  that  day  and  the  day  of  exhibiting  the  bill  of  the  said 
Henry  against  the  said  Eurl,  in  this  behalf,  at  the  parish  of 
[  269  ]    Saint  Bees  aforesaid,  cut,  dug,  worked  and  made,  and  caused  lo 
be  cut,  dug,  worked  and  made,  certain  drifts  from  and  out  of  his 
last  mentioned  coai-minei  and  in  so  doingi  to  negligantlyy  in- 

cautioiiily 
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cautiously  and  improvidently  conducted,  managed  and  carried      1793. 

out  the  same,  that  the  said  Earl  for  want  of  due  care  and  caution      ^^\^ 

of  himself  or  his  agents,  and  servants,  in  that  behalf,  on  the    Lomsdaut 

dlst  day  of  January  in  the  year  of  our  Lord  1791,  at  the  LirrLBiMLa 

parish  aforesaid,  negligently,  incautiously  and  improvidently,     iQ£rro«> 

pierced,  dug  and  broke  into  the  aforesaid  mine,  which  had 

been  dug  and  worked,  and   had  water   confined  therein   as 

aforesaid,  whereby  the  water,  which  was  then  and  there  con* 

fined  therein  as  aforesaid,  was  suddenly  and  hastily  let  out| 

emptied  and  discharged  therefrom,  and  with  great  force,  vio'- 

lence  and  rapidity  rushed  and  was  carried  along  and  through 

the  same  mine,  and  from  and  out  of  the  same,  through  and 

along'  the  said  drifts ;  and  the  support  of  the  said  messuages 

and   premises  of  the  said  Henry^  and  of  the  earth,  soil  and 

ground,  upon  which  his  said  messuage,  stables,  out-houses  and 

buildings  were  erected,  standing  and  being  as  aforesaid,  over 

and  above  the  same  mine  so  having  water  confined  therein 

as  aforesaid,  was   thereby  then   and   there  greatly  damaged, 

weakened,  removed  and  destroyed  :  by  reason  whereof,  partf  to 

wit,  ten  square  yards  of  the  earth  and  soil  of  the  said  Henry^  of 

his  said  garden,  hath  sunk  and  fallen  to  a  great  depth,  to  wit, 

to  the  depth  of  one  hundred  fathoms,  into  the  said  mine  so  dug 

and  worked  under  the  same  as  aforesaid,  and  other  the  earth 

and  soil  of  the  said  Henry  of  his  garden  and  yards  and  also  the 

earth  and  soil  upon  which   his  said  messuage,  coach-house^ 

stables,  out-houses  and  buildings  were  erected  and  built,  have 

greatly   shrunk,  cracked,  rent  and  given   way,   and  his  said 

messuage,  coach-house,  stables,  out-bouses  and  buildings,  havt 

been  and  are  very  much  cracked,  rent,  shaken,  weakened  and 

damaged,  and  in  great  danger  of  falling,  and  rendered  unfit 

and  dangerous  for  use  or  habitation,  and  the  walls,  to  wit, 

ibrty  perches  of  the  walls  of  the  said  garden,  and  forty  perches 

<if  the  walls  of  the  said  yards  of  the  said  Henry^  have  fallen 

down,  and  are  destroyed,  and  the  residue  of  the  walls  of  the 

said  garden  and  yards,  are  greatly  shaken,  rent,  weakened  and 

damaged,  and  in  great  danger  of  falling,   and   all   the  said 

messuage  and  premises  of  the  said  Henry  are  thereby  greatly 

diminished  in  value,  and  become  of  very  little  use  or  value  to 

him  the  said  Henryj  by  reason  of  which  said  several  premises, 

the  said  Henry  was  forced  and  obliged  to  remove  himself  and    \  279  j 

hu  familjTr  •nd  also  bis  goods,  furniture  and  efiacta,.  and  batb 

/ '  .  u  2  accordingly 
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1793.     accordingly  removed  himself  and   his  family,  and  his  goodsf 
«  ^1^^     furniture  and  effects,  from  and  out  of  his  said    messuage  or 
LoKSDALE    dwelling-house,  and   other  his  premises,  for  their   safety  and 
LinunALK  preservation,  and  hath  been  obliged  to  lay  out  and  expend,  and 
in  Error,     jj^^jj  actually  laid  out  and  expended,  a  large  sum  of  money,  to 
wit,  the  sum  of  100/.  in  the  removal  of  his  said  goods,  furniture 
and  effects  as  aforesaid,  and  in  procuring  other  places  for  the 
abode  of  himself  and  his  family,  and  the  reception  of  his  said 
goods,  furniture  and  effects,  and  in  and  about  the  preserving  of 
his  said  messuage  and  premises,  and  preventing  the  same  from 
falling  or  receiving  further  damage ;  and  the  said  goods,  furni- 
ture and  effects,  in  and  by  reason  of  such  removal,  were  part 
thereof,  being  of  great  value,  to  wit,  of  the  value  of  100/.  pur- 
loined and  lost,  and  the  residue  thereof  of  great  value,  to  wit, 
of  the  value  of  1000/.  very  much  damaged,  broken,  spoiled  and 
destroyed,  to  wit,  at  the  parish  of  Saint  Bees  aforesaid."  (a) 

There  were  also  several  other  counts,  somewhat  varying  in 
their  statement  of  the  mode  of  working  the  mines,  and  of  the 
injury  received.  A  writ  of  error  being  brought,  after  the  usual 
errors,  the  assignment  was,  ^^  that  the  said  Earl  being  a  peer  of 
<^  this  realm  ought  to  have  been  sued  by  original  vonf^  and  not 
"  by  bilV*  And  now,  on  behalf  of  the  Plaintiff  in  error,  fVil* 
Hams  in  support  of  that  assignment  made  two  questions;  the 
first,  whether  a  peer  or  lord  of  parliament  could  be  sued  in  the 
Court  of  Kin^s  Bench  by  bill  prior  to  the  passing  the  statute 
12&  IS  JV.3.C.3?  The  second,  whether  that  statute  had  made 
any  alteration  in  this  respect?  1.  Before  that  statute  a  peer 
could  only  be  sued  by  original.  By  the  antient  common  law, 
that  court  had  no  jurisdiction  of  civil  suits  except  in  cases  of 
trespass  vi  et  armis ;  and^in  such  the  party  might  be  arrested* 
S  Co.  12  a.  But  in  the  course  of  time  it  was  holden  that  when 
the  Defendant  was  once  in  custody  of  the  Marshal,  he  might 
be  sued  for  any  other  cause  of  action  by  bill.  Thus  Lord 
Coke  says,  "  This  court  hath  power  to  hold  plea  by  bill,  for 
<<  debt,  detinue,  covenant,  promise,  and  all  other  personal 
**  actions,  ejectione  Jirmde^  and  the  like,  against  any  that  is  in 
**  custodid  mareschalliy  or  any  officer,  minister  or  clerk  of  the 
«  court :  and  the  reason  hereof  is,  that  if  they  should  be  sued 
"  in  any  other  court,  tliey  should  have  the  privilege  of  this 
[  871  3    **  court:  and  lest  there  should  be  a  failure  of  justice  (which  is 

(a)  [See  the  observations  of  Eyre,  C.  J.,  in  JBmh  ?.  Stemnuuh  1  Bos.  A  PulL  407.] 

«to 
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"  so  much  abhorred  in  law)  they  shall  be  impleaded  hererby     J 793. 
••  bill,  though  these  actions  be  Common  Pleas,  and  are  not  re-      g^,   - 
•*  strained  by  the  said  act  of  Magna  Charta :  4  Inst.  71."  and    Lonsdalb 
again,  "  it  is  observable,  that  putting  in  bail  at  one  man's  suit  l^JTmIle 
**  he   was   in   custodid  mareschalli  to  answer  all  others  which     *°  'S.xxqt. 
^  would  sue  him  by  bill,  and  this  continueth  to  this  day.     If 
'^  any  person  be  in  custodid  mareschalli^  &c.,  be  it  by  commit- 
'<  ment,  or  by  latitat,  bill  of  Middlesex  or  other  process  of  law, 
**  it  is  sufficient  to  give  the  court  jurisdiction.  4  Inst.  72,"     In 
3  Black,  Cofnm.  42.  it  is  thus  laid  down,  <^  on  the  plea  side,  or 
'*  civil  branch,  it  has  an  original  jurisdiction  and  cognisance  of 
**  all  actions  of  trespass,  or  other  injury  alledged  to  be  com* 
<^  mitted  vi  et  armis,  of  actions  for  forgery  of  deeds,  mainte* 
'^  nance,  conspiracy,  deceit,  and   actions  on  the  case  which 
<*  alledge  any  falsity  or  fraud  ;  all  of  which  savour  of  a  criminal 
*^  nature,  although  the  action  is  brought  for  a  civil  remedy, 
^*  and  make  the  Defendant  liable  in  strictness  to  pay  a  fine  to 
'*  the  King,  as  well  as  damages  to  the   injured  party.     The 
**  same  doctrine  is  also  now  extended  to  all  actions  on  the  case 
'*  whatsoever*     But  no  action  of  debt  or  detinue  or  other  mere 
^  civil  action,  can  by  the  Common  Law  be  prosecuted  by  any 
^*  subject  in  this  court,  by  original  writ  out  of  Chancery ;  though 
an   action  of  debt  given  by  statute,  may  be  brought  in  the 
Kin^s  Bench  as  well  as  in  the  Common  Pleas.     And  yet  this 
**  Court  might  always  have  held  plea  of  any  civil  action,  (other 
**  than  actions  real,)  provided  the  defendant  was  an  officer  of 
*^  the  court,  or  in  the  custody  of  the  Marshal  or  prison -keeper 
**  of  this  court,  for  a  breach  of  the  peace,  or  any  other  offence. 
'*  And  in  process  of  time,  it  began  by  fiction,  to  hold  plea  of 
*^  all  personal  actions  whatsoever,  and  has  continued  to  do  so 
*^  for  ages ;  it  being  surmised  that  the  Defendant  is  arrested  for 
^<  a  supposed  trespass,  which  he  never  has  in  reality  committed ; 
^  and  being  thus  in  the  custody  of  the  Marshal  of  this  court, 
^^<  the  Plaintiff  is  at  liberty  to  proceed  against  him   for   any 
*'  other  personal  injury :  which  surmise,  of  being  in  the  Mar- 
'*'  shal's  custody,  the  Defendant  is  not  at  liberty  to  dispute." 

The  proceeding  by  bill  was  indeed  originally  designed  only 
for  injuries  committed  with  force  to  the  person  or  property  of 
another.  The  party  to  whose  person  or  property  any  injury 
accompanied  with  force  had  been  committed,  had  liberty  to 
apply  to  the  Court  of  Kin^s  Bench  for  redress,  and,  in  order 

that 
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1793.     that  process  might  be  awarded  to  bring  the  offender  into  court, 
«^j^     ♦the  PlaintiflP  drew  out  his  complaint,  and  entered  it  at  length  on 
lovsDALE   the  records  of  the  Court,  in  which  a  trespass  was  alleged,  in 
JLmi^LB  order  to  give  the  Court  jurisdiction.     Trye^  98.     When  this 
in  Error,    ^^g  done,  the  clerk  of  the  court  was  warranted  to  issue  the 
[    272]  i)[ii^  the  only  process  awarded  in  the  first  instance.     This  bill 
was  directed  to  the  sheriff  of  that  county  where  the  Court 
happened  to  sit,  commanding  him  to  take  and  safely  keep  the 
Defendant,  so  that  he  might  have  the  body  before  the  King  at 
a  certain  day,  to  answer  to  the  PIainti£P  in  a  plea  of  trespass. 
If  'Non  est  inventus  was  returned,  and  the  Defendant  was  in  an- 
other count}',  the  Plainti£P  might  sue  a  testatum  bill  or  latitatj 
and  when  the  Defendant  was  taken  and  brought  into  court,  be 
was  either  delivered  to  the  actual  custody  of  the  Marshal,  or 
admitted  to  bail. 

It  is  clear,  therefore,  that  at  common  law,  the  Court  of  Kin^s 
Bench  could  hold  plea  by  bill  in  no  instance,  except  where  the 
Defendant  was  in  the  actual  or  supposed  custody  of  the  Mar* 
shal  (a).  But  as  a  Peer  or  Lord  of  Parliament  could  not  be 
legally  arrested  in  a  civil  suit,  he  could  not  in  reality  be  in  the 
custody  of  the  Marshal ;  and  as  he  could  not  be  so  really,  the 
fiction  could  not  extend  to  him.  That  he  could  not  be  arrested, 
is  plain  from  many  authorities.  Thus,  in  the  Countess  of  Rut' 
land's  case,  6  Co.  52.  it  was  resolved,  that  the  person  of  a  Baron, 
who  is  a  Peer  of  Parliament,  shall  not  be  arrested  in  debt  or 
trespass.  In  the  Ytarlot SkreivsbUri/s  case,  9  Co.  49  a.  it  is  said, 
**  The  law  gives  them  (meaning  Earls)  high  and  great  privileges; 
*^  and  therefore  their  bodies  shall  not  be  arrested  for  debt,  tres- 
'*  pass,  &c.  because  the  law  intends  that  they  assist  the  king  with 
**  their  counsel  for  the  commonwealth,  and  keep  the  realm  in 
*♦  safety  by  their  prowess  and  valour.*'  In  Mackallej/s  case,  9 
Co.  68  a.  it  is  holden,  that  <<  if  a  Capias  be  awarded  against  a 
'^  Baron  or  other  Peer  of  the  realm,  it  is  erroneous,  because 
♦*  their  bodies  are  by  law  privileged  from  arrest.**  So  in  Foster 
V.  Jackson^  Hob.  61.  it  is  laid  down  in  trespass  vi  el  armiSf  at 

(a)  It  seems  from  Bro.  Abr.  tit.  **  per  Cheney^  home  n'avera  bill  in 
BiU.  pi.  6.  that,  anciently,  if  a  person  **  Banco  R^;b  vers,  auter,  nisi  de- 
who  was  neither  in  the  custody  of  the  ^  fendens  soit  prisoner  al  court  tern- 
Marshal  nor  an  officer  of  the  court,  *'  pore,  &c.  vel  officer,  ut  videtur; 
were  sued  in  the  Kin^s  Bench  bv  bill,  **  quare  s'il  ne  soit  prisoner  il  n*etl 
he  might  pive  the  Court  jurisdiction  ''  tentu  de  responder  a  un  bill,  mes  U 
in  the  suit  by  pleading  voluntarily,  *' poitreipondcrgratit  s*UvoU,etc'ett 
though  he  was  not  bound  to  plead.  **  don.** 
The  passage  is  as  follows^  <<  Nota, 

«thc 
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^*  the  common  law,  against  a  Baron,  a  Capias  lieth  not,  nor      1793. 
"  after»  by  equity  of  the  common  law  upon  the  statute  (a),  be-      g^j^ 
**  cause  the  estate  of  a  Baron  is  *  intended  sufficient."     In  1    Lonsdal* 
Venir.  298.  a  bill  of  Middlesex  "  was  issued  by  an  attorney  lj^S^^xi 
"  against  the  Countess  of  Huntingdon^  which  was  discharged    >«'  E"*>'* 
••  by  Supersedeas^  without  pleading,  because  it  appeared  by  the  [  *273  ] 
<<  record  that  she  was  a  Peeress,  and  the  attorney  was  com- 
<<  mitted  for  suing  out  the  process."     And  in  a  note,  Lilh/s 
Entries,  £1.  it  is  said,  ^^  a  Peer  cannot  be  sued  in  the  Kin^s 
*^  Bench  by  bill,  by  reason  he  is  therein  alleged  to  be  in  the 
<<  custody  of  the  Marshal." 

2.  It  remains  then  to  be  seen,  whether  by  the  statute  12  &  13 
JV.  3.  c.  3.  Peers  are  made  liable  to  the  process  by  bill,  from 
which  they  are  exempted  by  the  common  law.  In  the  first 
section,  a  power  is  given  to  sue  all  persons  alike  having  privi- 
lege of  Parliament  immediately  after  the  dissolution  or  proro- 
gation, or  after  an  adjournment  for  a  longer  time  than  fourteen 
days.  But  in  the  second  section,  there  is  a  distinction  esta^ 
blished  in  the  mode  of  suing  Peers,  and  members  of  the  House 
of  Commons.  In  that  clause,  it  is  enacted,  that  <<  if  any  per- 
^  son  or  persons  having  cause  of  action  or  complaint  against 
^<  any  Peer  of  this  realm,  or  Lord  of  Parliament,  such  person 
**  or  persons  after  any  dissolution,  prorogation,  or  adjournment, 
**  as  aforesaid,  or  before  any  session  of  parliament,  or  meeting 
*^  of  both  houses  as  aforesaid,  shall  and  may  have  SHch  process 
"  out  of  his  Majesty's  courts  of  King^s  Bench,  Common  Pleas, 
*^  and  Exchequer,  against  such  Peer  or  Lord  of  Parliament,  as 
^^  he  or  they  might  have  had  against  him  out  of  the  time  of  pri^ 
U  vilegeJ*  Now  the  only  process  which  the  Plaintiff  could 
have  had  against  a  Peer,  out  of  the  time  of  privilege,  was  an 
original,  (it  having  been  before  shewn  that  he  could  not  have  a 
bill,)  for  in  the  time  of  privilege  he  could  have  had  no  process 
^  all,  and  it  was  to  remedy  the  mischief  which  arose  from  the 
debtors  being  protected  by  the  privilege  of  parliament,  in  the 
intervals  when  parliament  was  not  sitting,  that  the  statute  was 
made.  But  with  respect  to  the  House  of  Commons,  in  the 
same  clause  it  is  enacted,  '^  that  if  any  person  or  persons  have 
^^  cause  of  action  against  any  of  the  said  knights,  citizens, 
**  or  burgesses,  or  any  other  person  intitled  to  privilege  of 
^*  parliament,  after  any  dissolution,  pi*orogation,  or  adjourn- 

(a)  85  Bd,  5.  St.  5.C.  17. 

**  mcnt 
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1795.     ^'  ment  as  aforesaid,  or  before  any  sessions  of  parliament,  of 
■  "  meeting  of  both  Houses  as  aforesaid,  such  person  or  persons^ 

LoKSDALB  **  shall  and  may  prosecute  such  Knight^  Citizen  or  Burgess^  or 
LnfunlLB  "  ^t^c**  person  intitled  to  such  privilege  of  parliament  in  his 
in  Brror.  «  Majesty's  Courts  of  Kin^s  Bench,  Common  Pleas  and  Ex-- 
<^  chequer,  by  summons  and  distress  infinite,  or  by  original  bill 
[  874  3  ^*  and  summons,  attachment,  and  distress  infinite,"  &c.  The 
statute,  therefore,  directs,  that  Peers  shall  be  sued  by  the  same 
process  to  which  they  were  liable  out  of  the  time  of  privilege^ 
but  members  of  the  House  of  Commons,  either  by  summons 
and  distress  infinite,  or  by  original  bill,  summons,  attachment, 
and  distress  infinite.  And  it  is  remarkable,  that  when  this  act 
went  to  the  House  of  Lords  for  their  concurrence,  they  ex- 
punged a  part  of  the  clause  in  question  which  gave  the  same 
process  of  original  bill  and  summons  against  them,  as  against 
the  members  of  the  House  of  Commons,  and  sent  the  act 
amended  back  to  the  House  of  Commons,  where  it  passed 
with  the  amendment  Journals  of  the  House  of  Commons,  voL 
]S.  p.  567.  which  plainly  shews,  that  the  intent  of  the  Legis- 
lature was  not  to  give  any  new  process  against  Peers,  by  mak- 
ing them  subject  to  the  original  bill,  as  well  as  the  members  of 
the  House  of  Conunons.  And  though  after  Knights,  Citizens, 
and  Burgesses,  the  statute  mentions  other  persons  intitled  to 
such  privilege,  yet  those  words  cannot  be  construed  to  include 
Peers,  it  being  a  rule  of  construction  not  to  go  back  from  the 
inferior  to  the  superior;  thus  the  statute  IS  Eliz,  c.  10.  which 
mentions  only  deans  and  chapters  and  other  inferior  ecclesias- 
tical persons,  is  holden  not  to  extend  to  bishops  (a).  If,  in- 
deed, the  cases  of  Say  v.  Lord  Byron,  Sayer,  63.  and  Gosling  v. 
Ix)rd  Weymouth,  Cormp.  844.  be  cited  on  the  other  side,  it  is 
hoped  that  the  Court  will  not  be  bound  by  them,  as  the  present 
writ  of  error  is  brought  to  obtain  a  review  of  these  cases,  and 
it  is  a  maxim  of  law,  noti  potest  adduci  exceptio  ejusdem  ret, 
ctfjus  petitur  dissolutio. 

Holroyd,  who  was  going  to  argue  on  the  other  side,  was 
stopped  by  the  Court,  and  the 

Judgment  was  affirmed  (6). 

This  case  is  now  depending  in  the  House  of  Lords,  \yidepoft,  S99.] 

(a)  It  was  not  necessary  that  the      21  years,  or  three  lives,  by  1  JE/is.  c 
13  Eliz,  c.  10.  should  extend  to  bi-      19.  «.  5 

shops,  who  were  already  restrained         {b)  As  other  errors  were  afsfgn- 
from  grantug  leases  for  more  than     ed,  berides  that  which  was  made  the 

tulject 
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subject  ofargument,  there  was  enough  gued,  the  Statute  97  Elk^  c,  e.  t.  9.  1793. 

on  the  record  to  intitle  the  Court  of  having  expressly  excepted  "  errors  - 

Exchequer  Chamber  to  give  judg-  ^  to  l^  assigned  or  found, /or  or  con"  Earl  of 

ment;  but  that  court  could  not  mean  ''  cendng  Ste  juriidiction  of  the  $aid  Lonsoalk 

to  decide  the  question  that  was  ar-  ^  Court  of  Km^t  Bench!*  agamtt 

IjTIhEDAhE 

in  Error. 

Ej:  parte  Worsley.  n^!^^ 

T  AfVRENCEi  Serjt,   moved  to  pass  a  recovery  at  the  bar,  Tbeifflda- 
the  affidavit  of  the  acknowledgment  of  the  warrant  of  at-  ][dc^owWg* 
tomey  having  been  taken  at  Gibialtar^  before  a  magistrate  of  ™«°^  ©^  • 
that  placet  but  not  attested  by  a  notary-public ;  and  in  support  attorney  to 
of  his  motion,  he  mentioned  that  last  term,  in  the  case  of  the  ■"^®*'  ^^ 

'  '  covery  ta- 

affidavitfl  of  an  acknowledgment  taken  before  Lord  Carleton^  ken  before 
the  Lord   Chief  Justice  of  the    Common    Pleas  in  Ireland^  magistrate^ 
the  Court  dispensed  with  the  attestation  of  a  notary,  on  an  >*»*^o»*fe» 
affidavit  that  the  signature  was  in  his  Lordship's  hand-writing,  must  be'at- 

But  teatedbya 

notary-pub- 

The  Court  said,  that  though  by  the  courtesy  which  subsisted  He.  But 
between  the  two  countries,  they  would  take  judicial  notice  that  wmdi»!^ 
so  great  an  officer  as  the  Chief  Justice  of  a  superior  court  in  P«*"«  ^*h 
Ireland  was  competent  to  administer  an  oath,  and  therefore  Uon,  inthe 
would  be  satisfied  with  a  verification  of  his  hand-writing,  yet  2idavit'° 
there  was  a  great  difference  with  respect  to  an  ordinary  magis-  taken  be- 
trate,  and  that  in  such  cases,  the  rule  requiring  the  attestation  judidafo^ 
of  a  notary-public,  ought  to  be  strictly  observed.     On  hearing  ficerin/m- 
this,  Lawrence  took  nothing  by  his  motion. 

(a)  [See  Daimer  v.  Barnard^  7  T.  tish  magistrate,  an  affidavit  of  the 

R.  252.  that  it  is  the  constant  prac-  acknowledgment  made  before  a  Bri- 

tice  for  the  judges  here  to  receive  tish  consul,  or  agent  there,  will  su^ 

affidavits  sworn  before  the  judges  of  fice,  DomviUe  v.  Collier,  3  Taunt  275. 

Scotland  and  Ireland.    Where  the  Vide  R.  M.  39  Geo,  3.  1  Bos.  &  Pul. 

warrant  of  attorney  is  acknowledged  362.  French  y.  Belew,  1   M.  &  S. 

in  a  place  very  distant  from  the  resi-  303.] 
dence  of  any  notary-public,  or  Bri- 
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ARGUED  AND  DETERMINED  179*. 


IN  THE 


Courts  of  COMMON  PLEAS, 


AND 


EXCHEQUER    CHAMBER, 


IN 


Hilary  Term, 


Id  the  Thirty-fourth  Year  of  the  Reign  of  George  IIL 


RoLFE  against  Steele.  j^TsSuu 

A    TESTATUM  Capias  issued  into  Surrey  returnable  the  first  ^^  ^^^^' 

return  of  last  Michaelmas  Term,  viz.  Nov.  3.     On  the  6th  the  Sheriff  ig 

of  Nop.  the  Sheriff  was  ruled  to  return  the  writ.     On  the  12lh  j^^^^ 

he  returned  cepi  corpus:  on  the  13th  he  was  ruled  to  bring  in  bring  in  the 

the  body.     On  the  21st  an  attachment  issued.     On  the  23d  of  before  the 

January^  the  first  day  o£  Hilary  Term,  a  motion  was  made  on  !|"®?°'i'^'' 

the  part  of  the  Sheriff,  to  set  aside  the  attachment  as  irregular,  has  ex- 

because  the  rule  to  bring  in  the  body  had  issued  a  day  before  ^^^  j^^^^ 

the  time  was  out  for  the  Defendant  to  put  in  his  bail ;  for  the  Sheriff  ncg- 

writ  being  returnable  the  first  return  of  Michaelmas  Term,  and  to  the  Court 

it  being  a  country  cause,  the  Defendant  had  eight  days  after  the  1°  ^^J|^ 

first  day  of  full  term,  i.  e,  after  the  4to  die  poslj  to  put  in  bail  (i),  the  attach- 

and  the  Sheriff  being  only  liable  in  default  of  the  Defendant,  ™'^rity*u 

he  ouffht  not  to  be  ruled  to  brine  in  the  body  till  the  time  for  !![*!^^ 

.   ^  .     .     .,  .      J  ®  ^  Whereawrit 

putting  m  bail  was  expired.  is  returnable 

The  Court  were  of  opinion  that  the  attachment  was  irregular,  JJl^^ofJ®" 

term,  in  a  country  cause,  the  Defendant  has  eight  days  after  the  ito  die  jwtt,  to  put  in  baiL 

(a)  [Ace.  RexY.  Sherif  of  Middle^  (b)  Consequent]  v  he  might  hav^ 
sex^  8  East,  525,  Tidd'sPr.  311. 8th  put  them  in  on  the  14th  oi  Novem- 
edit]  oer. 

the 


SUILX. 
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1794.  the  rule  to  bring  in  the  body  having  issued  too  soon.  But  as  a 
T~^  week  had  elapsed  in  Michaelmas  Term  after  the  attachment  is- 
agpin$t  sued,  without  any  application  to  set  it  aside,  and  during  that 
time  the  SherijflPand  the  Plaintiif  had  frequent  communications 
together,  it  was  holden  that  the  irregularity  was  waived ;  and 
therefore  the 

Rule  was  discharged. 
Le  Blancj  Serjt.,  for  the  Sheriff;  Cockell,  Serjt.,  for  the  Plain- 
tiff. 


a 


[277] 

T"^*  Booth  and  Others,  Executors,  against  HoLXr 

Jim*  Xotii*  ^^ 

Ezecutora     FIIHE  Defendant  bad  obtained  a  rule  for  judgment  as  in  case 
tocotts,  on*  of  a  nonsuit,  under  the  staL  14  Geo.  2.  c.  17.  the  Plaintiffs 

t  judgment  ^^^  having  proceeded  to  trial  in  due  time  after  issue  joined; 
a  nonsuit,  which  rule  was  made  absolute,  and  judgment  as  iu  case  of  a 
BUtuteSi  nonsuit  entered.  And  now  a  rule  was  granted  to  shew  cause  why 
Geo,  2.  (?.  it  should  not  be  referred  to  the  prothonotary  to  tax  the  De- 
fendant his  costs ;  against  which  Le  Blanc^  Serjt.,  shewed  cause, 
insisting  that  as  this  was  an  action  brought  b}'  executors  for  a 
debt  due  to  the  testator,  they  were  not  liable  to  costs  on  a  judg- 
ment as  in  case  of  a  nonsuit  on  the  statute,  any  more  than  they 
would  have  been  if  they  had  been  nonsuited  at  the  trial.  The 
directions  of  the  statute  are,  ^^  that  all  judgments  given  by 
<*  virtue  of  that  act  shall  be  of  the  like  force  and  effect  as  judg- 
<*  ments  upon  nonsuit,  and  of  no  other  force  or  effect":  and 
*<  that  the  Defendant  or  Defendants  shall,  upon  such  judgment, 
<<  be  awarded  his,  her  or  their  costs  in  any  action  or  suit  where 
<*  he,  she  or  they  would  upon  nonsuit  be  intitled  to  the  same, 
<^  and  in  no  other  action  or  suit  whatever."  And  this  point  has 
been  already  decided.  Barnes^  130(6).  Hcmard  v.  BxLdhwn^  4 
Burr.  1 928.  Bennet  v.  Colter^  Bull.  N.  P.  332. 

Cockellj  Serjt.,  conlrdj  in  support  of  the  rule.  The  Plaintiffs 
were  guilty  of  laches,  and  where  there  is  laches  in  executors 
they  are  liable  to  costs.  Thus  on  a  non-pros  they  are  so  liable. 
3  Burr.  1584.  Howes  v.  Saunders.  So  also  on  a  discontinuance. 
S  Burr,  1451.  Harris  v.  Jones.  And  the  principle  is  the  same 
in  one  case  of  laches  as  in  another. 

{a)  [Vide  Higgs  v.  Warry,  &  T.  R.  654.  Shaw  v.  Marufidd,  7  Price,  709. 
.Tidd's  Pr.  830.  8th  edit.] 

{b)  Last  edit  [Wille8,ai6.  S.  C] 

But 
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But  the  Court  held  clearly,  that  the  Plaintiffs  were  not  liable  1794. 

to  costs,  the  words  of  the  statute  being  so  strict  as  to  preclude  ^         '. 

all  argument  from  principle.  Others 

Rule  discharged.  "^^^f 


[278] 

De  la  Cour  against  Read.  T^'^ 

^  Jan.  28th» 

'TPHIS  was  an  action  of  debt  upon  a  judgment  by'default(&)  ThcDefend- 
in  which  the  Defendant  was  holden  to  bail,  though  he  had  beenholdea 
brought  a  writ  of  error.     He  had  been  likewise  holden  to  bail  tobail, iwt 

t  •  «»  '111  afterwtrda 

in  the  original  action,  on  an  affidavit  that  he  was  mdebted  to  discharged 
the  Plain tijff  as  acceptor  of  three  bills  of  exchange;  but  the  ^q*^!^^ 
Plaintiff  declared  against  him  in  covenant.     Upon  which,  on  ance,  on  ao*. 
application  to  the  Court,  he  was  discharged  on  entering  a  com-  pudntiff de- 
mon appearance,  on  the  irround  that  the  Plaintiff  had  declared  ^^ 

^  •  '  o  .       •  •     ■gain'*  «*""> 

on  a  different  cause  of  action  from  that  mentioned  in  the  writ  oDadifieient 
and  affidavit.  The  Defendant  now  apph'ed,  by  Le  BlanCf  Seijt.,  ^n*from*^ 
to  be  discharged  on  entering  a  common  appearance,  upon  the  that  men- 
ground  thdt  having  been  arrested  and  holden  to  bail  in  the  writ  and  af- 
orifrinal  action,  he  oujrht  not  to  be  holden  to  bail  in  an  action  Jdavit,  may 

D  '  o  t)e  acain 

on  the  judgment.  Sayevj  43.  Newion  y.  S'uymmerj  \  60.  Bowery,  holden  to 
Beweti,  2  Sira.  1039.  HaU  v.  Howes,  2  fVils.  93.  Cruichjeld  v.  ^ji'on'^h'ir 
Seyward.  judgment 

Lawrence^  Serjt.,  shewed  cause.  The  Defendant  having  been 
discharged,  on  a  common  appearance  in  the  original  action,  the 
Plaintiff  has  no  bail ;  and  this  being  a  judgment  by  confession 
there  are  no  bail  in  error,  which  distinguishes  this  case  from 
that  in  2  Wils.  93.  where  there  was  a  verdict,  and  therefor^ 

ft 

might  have  been  bail  in  error.    And 

The  Court,  in  the  absence  of  the  Lord  Chief  Justice,  held  that 
the  Plaintiff  having  lost  his  bail  in  the  original  action,'^though  by 
declaring  in  a  different  form  of  action,  was  in  the  same  situation 
as  if  he  had  not  holden  the  Defendant  to  bail  at  all,  and  there- 
fore might  hold  him  to  bail  in  an  action  on  the  judgment. 

Rule  discharged  (c). 

(a)  |1n  general  a  Defendant  cannot  (6)  The  default  was  in  not  produc- 

be  arrested  in  an  action  on  a  fudg-  ing  the  record,  on  a  plea  of  a  jud^ 

.  flient  if  he  was  arrested  in  the  original  nient  recovered,  and  a  replication  of 

action.  CnUchfield  v.  Seward,  Barnes,  Ntd  tiel  record, 

116.  iChitty'8Rep.274.(n).  See  also  (c)  But  see  Barnes,  376.  Wrighlv. 

JmUy  V.  JS:/^ien,3Ea8t,309.  Tidd's  KersunU,  Stra.  792.  Chamben  ▼.  Jlo- 

Pt.  174,  175.]  biguoUf  Cowp.  78.  Blandfordy.  Foci. 

Chapman 
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179*. 

^^~j^^    Chapman  and  Others,  Assignees  of  Kennet  a  Bank- 

Jan,  28th.  TUpt,  QgainSt  GARDNER. 

A  bankrupt      ASSUMPSIT  on  several  promissory  notes  given  by  the  De- 
uinedlbis'  fcndant  to  the  bankrupt.  Plea,  Non  assumpsit.  At  the  trial 

certificate  i«   ^t  GuildhalL  the  Plaintiffs,  to  make  out  their  title  as  assie:nees. 

not  a  com-  ...  o  » 

petent  wiu    Called  the  bankrupt,  who  had  obtained  his  certificate,  as  a  wit- 

^^'of *  ness  to  prove  the  debt  of  the  petitioning  creditor :  but  it  was 

the  petidon-  objected  by  the  counsel  for  the  Defendant,  that  he  was  not  a 

^any  other  Competent  Witness  to  prove  his  own  petitioning  creditor's  debt, 

fittt  necca-    qj.  ^jyy  other  fact  necessary  to  support  the  commission,  on  which 

port  the       his  certiBcate  and  discharge  from  his  prior  debts  depended. 

^7^T       This  objection  the  Lord  Chief  Justice  over-ruled,  and  admitted 

the  evidence,  and  a  verdict  was  found  for  the  Plaintiff.     A  new 

trial  being  moved  for  by  Le  Blancy  Serjt.,  on  the  ground  that 

the  evidence  was  not  admissible,  the  rule  was  afterwards  made 

absolute  without  argument,  the  Court  being  clearly  of  opinion, 

in  which  the  Lord  Chief  Justice  concurred,  that  the  bankrupt 

could  not  be  admitted  to  prove  any  of  the  facts  necessary  to 

support  the  commission. 

Rule  absolute  {a). 

(a)  Crou  y.  Fox,  at  GuildhaU,  Michaelmat,  5  Geo,  2.  before  Lord  Raymond^ 

Chief  Justice. 
In  an  action  brought  by  the  assignees  of  a  bankrupt,  the  Plaintiff,  in  order 
to  prove  the  petitioning  creditor's  debt,  produced  the  bankrupt  himself,  to 
whom  Mr.  Fazakerly  objected,  and  the  Chief  Justice  agreed,  that  as  the  bank- 
rupt himself  could  not  be  a  witness  to  prove  his  own  act  of  bankruptcy,  so  be 
could  not  be  a  witness  for  this  purpose ;  because  the  establishing  and  fixing 
the  debt  of  the  petitioning  creditor,  goes  to  support  the  commission  itself, 
and  it  is  for  the  benefit  of  the  bankrupt  that  the  commission  should  be  ia 
force;  and  the  Plaintiffs  were  nonsuited. 

Flower  and  Others  v.  Herbert,  before  Sir  Dudley  Ryder,  Chief  Justice,  at 

Guildhall,  December  17th,  1754. 

Two  issues  were  directed  by  the  Court  of  Chancery,  to  try  first,  whether  at 
and  before  the  issuing  the  commission  of  bankrupt  against  the  Defendant  and 
William  EyUm,  the  Defendant  was  a  bankrupt,  within  the  true  intent  and 

(b)  [See  Wyatt  v.  Wilkinson,  5  £sp.  tency,  and  the  bankrupt  may  be  cross- 
N.  P.  C.  187.  that  a  bankrupt  cannot  examined  as  to  the  requisites  of  bank- 
be  asked  questions  with  a  view  to  ruptcy.  Fletcher  v.  WoodmoM,  Selw. 
esUblish  a  prior  act  of  bankruptcy.  N.  P.  St55.  (n).  4th  edit. ;    bat     ' 


If  the  Defendant  calls  the  bankrupt  case  has  been  over-ruled.  See  JKanf 
as  a  witness,  it  has  been  held  that  he  v.  Tetley,  1  MK).  ft  Y.  597.  where 
waives  ail  objections  to  his  oompe-     all  the  authorities  are  conridefedj 

meaning 
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meaning  of  the  statutes  concerning  bankrupts,  or  either  of  them :  and  secondly,      1794. 
whether  at  the  time  of  issuing  the  commission,  the  Defendant  and  Eyion  were  ■ 

indebted  to  Henkell  the  petitioning  creditor  in  100/.?  Et/ton  having  obtained 
his  certificate,  the  Defendant's  counsel  objected  to  hb  competency  as  a  wit- 
ness, because  he  was  interested  to  support  his  certificate,  which  would  be  void 
if  the  commission  improperly  issued,  and  the  commission  would  have  issued 
improperly  if  Herbert  was  not  a  bankrupt  as  well  as  Eyion. 

Lord  Ch.  J.  Ryder,  This  is  a  question  I  do  not  remember  ever  to  have  been 
made  before :  I  think  Eyion  is  not  admissible  as  a  witness,  either  to  shew  that 
he  and  Herbert  were  joint  debtors  to  the  petitioning  creditor,  or  that  they 
were  partners,  or  that  Herbert  was  a  bankrupt;  for  either  of  these  facts  tend 
to  support  the  commission,  which  must  unavoidably  be  superseded,  if  these 
facts  were  otherwise :  and  if  this  be  not  a  good  commission,  as  it  will  not  be 
unless  it  be  good  against  both,  then  the  certificate  will  become  void,  and 
Eytony  in  consequence,  be  liable  again  to  his  debts  from  which  this  certificate 
would  discharge  him ;  for  the  certificate  is  as  a  release,  which  the  releasee 
can  never  be  allowed  as  a  witness  to  afi&rm.  It  b  a  settled  rule,  and  so  agreedi^ 
on  all  sides,  that  a  bankrupt  after  his  certificate  is  obtained,  maybe  a  witness 
to  any  thing  relating  to  the  bankruptcy,  except  only  to  the  act  of  bankruptcy; 
but  then  he  is  not  admitted  directly  to  support  the  commission^  but  to  prove 
other  matters  (a), 

(a)  [See  the  observations  of  Mr.  sidered  as  anomalous  exceptions  to 

Phiiiipps  upon  this  and  the  above  the  general  rule  which  is  uniformly 

case.  Treatise  on  Evidence,  335.  6th  adopted  on  the  subject  of  interested 

edit,  where  he  remarks,  that  if  they  witnesses.    See  also  3  Starkie,  N.  P. 

are  to  be  followed,  they  must  be  con-  C.  59  (n).] 


[280] 

JoRDAiNE  and  Others  against  Sharpe.  Tuetday, 

^  Jan,  88tb. 

A   RULE  was  granted  to  shew  cause  why  there  should  not  be  ^^g-^ 
judgment  as  in  case  of  a  nonsuit,  the  PlaintijS*  not  having  not  counter- 
proceeded  to  trial  in  due  time  after  issue  joined.    The  affidavit  S^^rfa^  buT 
on  which  the  motion  was  grounded,  stated  also  that  the  Plain*  withdraws 
tiff  had  given  notice  of  trial,  and  had  not  countermanded  it,  after  the 
but  had  entered  the  cause  for  trial,  and  withdrew  the  record  5"** "  **^ 

'  ed  on,  the 

after  it  was  called  on,  by  which  the  Defendant  had  been  put  Court  win 

to  the  expence  of  witnesses,  briefs,  &c.     Sufficient  cause  being  condition  of 

shewn,  the  Court  discharged  the  rule,  on  a  peremptory  under-  dischaimng 

taking  of  the  Plaintiff  to  try  the  cause  at  the  sittings  after  this  Judgment  as 

m  case  of  a 
nootuit,  (on  a  peremptory  undertaking  to  try,)  that  he  shall  pay  the  Defendant  the  cottf  incurred  by  the 
omitting  to  tiy,  though  the  practice  of  the  Court  is  not  to  grant  a  rule  for  costs  for  not  going  on  to  trialy 
and  also  a  rule  for  Judgment  as  in  case  of  a  nonsuit,  at  the  same  time  (a). 

(«)  [But  in  K.  B.  a  rule  for  costs  in  case  of  a  nonsuity  has  been  dis- 
£or  not  proceeding  to  trial  may  be  ob-  cbaiged,  Tkomat  v«  WUliami,  4  B.  & 
taioed  after  a  nue  for  judgment,  as     C.  260.] 

term. 


}  •* 
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^1794?.      tetin,  abd  on  payment  of  the  Defendant's  costs,  on  account  of 

'-     the  cause  not  being  tried.     This  latter  part  of  the  rule  was  op- 

a^ainst  posed  ou  the  part  of  Plaintiff,  and  it  was  insisted  that  by  the 
^Sbartk.  practice  of  this  court,  the  Plaintiff  could  not  have  a  rule  for 
costs  for  iiot  going  on  to  trial,  and  a  rule  for  judgment  as  in 
case  of  a  nonsuit  at  the  same  time.  But  on  consulting  the 
Prothonotary,  who  said  he  had  often  taxed  costs  in  similar  cir- 
etiinstfthces,  the'tnile  was  discharged  as  above  mentioned  (a). 

Adair^  Serji.,  fot  the  Plaintiff,  Le  Blanc,  Seijt.,  for  the  t)e- 
fendant. 

(a)  This  seems  to  account  for  the  nonsuit  is  sufficient  to  answer  both 
Court  not  allowing  both  rules«  to  parpoaes,  if  the  afifidHrit  be  propafly 
die  rule  for  judgment  as  in  case  of  a      drawn. 

'  t    ■ 
■■     '     •  I    I    ,    ^1.  -•'    '   -* 


Wednesday,  Thc  DucHeSS  Of  CUMBERLAND,   ExeCUtrfx  Of  thc  Dlikc 

of  CuiiiBERLAND  against  Praed,  Administrafdr  of 
Blackwell.  .        . 


\n  ihe  Exchequer  Chamber  in  Ertor.  * 
See  4|  Term  Bep.  B.  B^i5S^,     ,  , 


■tilt  ■.!     . 


r.    .vin- 


To  an  action  ^IIHIS  was  an  action  of  debt  on  a  joint  and  sevetal  bofrd, 
b^Sven'  &^^^  ^y  ^^«  ^^^^  ^f  Cumberland  and  the  Hom)\irfe6le 

toaecurean    Temple  StmoH  Luttrell,  to  secure  an  annuity  of  800/.  a-year,  to 

Defendaat       BlackwelL 

pleaded  that        »  pi^g  ^fter  Oyer,  by  which  it  appeared  that  Samtiel  Bldckwell 

no  such  me-         *  .•'•^t  . 

rooria!  was  had' agreed  with  the  Duke  of  Cumberland  and  2!  5.  LuttreU  for 

S*requir^  the  purchase  of  an  annuity  of  800/.  a-year,  during  the  life  of 

byihesta-  the  Said  T.  S.  LuttreU,  for  the  price  of  4800?.  and  which  sSim 

leplieation  of  4800/.  had  been  accordingly  paid  by  the  said  Samuel  Black- 

rtatedUiata  ^^n  ^^  ^j^^  g^jj  j^^^^  ^^^  jf  g  Luttrell;    1.  Nofi  est  factum. 

memorial  '  ^     •^ 

wasenroUed,  2.  Plene  administravtt.  3.  "  That  no  such  memorial  of  the 
^e^rtloi-  *^'^  bond  or  writing  oWigatory,  as  is  required  to  be  ihrollcJd 
lars  which    "  fn  the  Hiffh  Court  of  Chancery,  by  a  certain  act  of  parlianient 

the  statute  _  Y  i.i  J^      J  i.it.,>' 

directs;  the  made  and  passed  in  the  seventeenth  year  or  the  reign  of  dur 
w«S*thaf "   sovereign  Lord  •  George  the  now  king,  intituled  "  An  act  for 

the  memo-  registering  the  grants  of  life-annuities,  and  for  the  better  pro- 
rial  in  the 

replication  mentioned,  did  not  truly  set  forth  the  consideration  on  which  the  annuity  was  granted.  Tliis 
was  clearly  a  departVTe  from  the  plea  (a).  ' 

C  *281  ]       ^^j  ly^g  Dvdtm  V.  Waichoor,  l6Ea8t,4ij  8  Saund.84&(iL)  5tii^e«fit]- 

lection 
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tectioD  of  infants  against  such  grants/'  bath  been  inrolled  in      1794w 
the  High  Court  of  Chancery,  before  the  commenceroent  of  the   j^^^.   ^  > 
suit  of  the  said  Humphry  Mackworth  Praed  against  her  the  said 
Anne^  on  the  said  bond  or  writing  obligatory,  as  in  and  by  tb« 


LAMB 


said  act  of  parliament  is  directed  and  required ;  and  this  she     P>abv 
the  said  Anne  is  ready  to  verify,**  &c.  ^^^' 

Replication  to  the  third  plea* 

That  before  the  commencement  of  the  suit  of  the  said  Humphry 
Mackworth  against  her  the  said  Anne  Duchess  Dowager  of 
Cmtberlandf  on  the  said  bond  or  writing  obligatory,  to  wit,  oa 
the  twenty*tbird  day  of  May  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-one,  a  memorial  of  the 
said  bond  or  writing  obligatory  was  inrolled  in  the  High  Court 
of  Chancery,  at  fj^s/mins^^r  aforesaid,  and  that  such  memorial  did 
contain  the  day  of  the  month  and  the  year,  when  the  said  bond 
or  writing  obligatory  bore  date^  and  the  names  of  all  the  said 
parties  and  witnesses,  and  did  s^t  forth  the  annual  sum  to  be 
paid,  and  the  name  of  the  person  for  whose  life  the  annuity 
was  granted,  and  the  consideration  of  granting  the  same,  ac« 
cording  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, as  bjr  the  inrolment  of  the  said  memorial  remaining  of 
record  in  the  said  High  Court  of  Chancery,  at  Westminster 
aforesaid,  more  fully  appears,  and  this  he  the  said  Humphry 
Mackworth  is  ready  to  verify  by  the  said  record^  when  and 
where^  and  in  what  manner  the  Court  here  shall  order  and  dn 
rect,  and  therefore,  fi^c. 

Rejoinder. 

^*  That  true  it  is,  that  the  said  memorial  of  the  said  bond  or 
writing  obligatory,  in  the  said  replication  of  the  said  Humphry 
Mackworth  mentioned,  was  inrolled  on  the  day  4.nd  year  in  th« 
said  replication  mentioned  in  the  High  Court  of  Chancery,  [  282  ] 
hut  the  said  Anne  Duchess  Dowager  of  Cumberland  further 
saith  that  the  said  memorial  does  not  truly  set  forth  the  considera* 
Hon  for  which  the  said  annuity  in  the  said  bond  or  writing 
obligatory  mentioned  was  granted,  but  on  the  contrary  thereof 
dolh  set  forth  a  false  and  untrue  consideration  for  granting  the 
same,  in  this,  that  the  said  memorial  sets  forth,  that  the  said 
annuity  was  granted  in  consideration  of  four  thousand  and 
eight  hundred  pounds  paid  to  the  said  Temple  Luttrel  and  the 
said  Henry  Duke  of  Cumberland,  when  in  truth  and  in  fact  the 
aiaid  Bobert  Blackwell  in  the  said  writing  obligatory  and  memo* 

i{OL.  II.  X  rial 
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1794.  rial  mentioned,  did  not,  at  the  time  of  the  supposed  execotion 
of  the  above-mentioned  supposed  writing  obligatory,  or  at  any 
time  before  or  afterwards,  pay  to  the  said  Duke  in  his  lifetime, 
the  said  four  thousand  eight  hundred  pounds  in  the  said  bond 
and  memorial  mentioned^  or  any  part  thereof,  nor  did  he  the 
said  Duke  at  the  time  of  the  said  supposed  execution  of  the 
said  bond,  ever  receive  or  take  the  said  sum  of  money  in  the 
above-mentioned  memorial  specified  to  be  the  consideration  for 
the  said  supposed  writing  obligatory,  or  any  part  thereof  or 
any  other  sum  or  sums  of  money,  or  any  other  consideration 
whatsoever,  and  this  the  said  Anne  Duchess  Dowager  of  Cum- 
berland  is  ready  to  verify,''  &c* 
:    Special  demurrer. 

For  that  the  said  Anne  Duchess  Dowager  of  Cumberlandhfi\\x 
in  and  by  her  plea  above  pleaded  in  bar  alleged,  that  no  me- 
morial of  the  said  writing  obligatory  in  the  said  declaration 
mentioned,  hath  been  inroUed,  and  yet  in  the  said  plea  above 
pleaded  by  way  of  rejoinder,  the  said  Anne  Duchess  Dowager 
of  Cumberland  hath  admitted  that  there  is  a  memorial  inroUed, 
and  hath  alleged  that  the  facts  contained  in  the  said  m^nortal 
are  untruly  set  forth,  which  is  a  departure  from  the  said  plea  in 
bar :  and  also  for  that  the  said  plea  so  pleaded  by  way  of  re- 
joinder, introduces  matter  to  be  tried  by  the  country^  after  the 
said  Humphry  Mackworth  had  pleaded  a  plea  by  way  of  reply, 
with  a  verification  to  be  tried  by  the  record;  and  also  for  that 
the  said  plea  so  pleaded  by  way  of  rejoinder,  alleges  matters 
wholly  immaterial  and  not  traversable  by  the  said  Humphry 
Mackworthf  and  denies  the  existence  of  a  fact  not  alleged  in 
the  said  plea  so  pleaded  by  way  of  replication ;  and  also  for 
that  the  said  plea  so  pleaded  by  way  of  rejoinder,  is  no  answer 
to  the  allegations  set  forth  in  the  plea  of  the  said  Humphry 
Mackworth  above  pleaded  by  way  of  reply ;  and  alao  for  that 
the  said  rejoinder  is  in  other  respects  contradictory,  incon- 
sistent, uncertain,  insufficient,  and  informal,  &c. 

[  283  ]  Judgment  having  been  given  by  the  Court  of  King^a  Bench, 
in  favour  of  the  PlaintijflP,  a  writ  of  error  was  brought,  and  the 
common  errors  assigned.  And  now  Gibbs^  on  the  part  of  the 
Plaintiff  in  error,  contended  first,  that  the  rejoinder  was  not  a 
departure  from  the  plea  ;  and  secondly,  that  the  rejoinder  did, 
in  substance,  negative  the  allegation  in  the  replication,  and 
was  therefore  inconsistent  with  it«     1.  The  plea  statea»  thai  no 

mch 
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iutk  metnoriRl  of  the  b(»id,  as  is  required  by  the  statute,  was      1794. 
iorolled  in  the  Court  of  Chancery,  which  is  saying  in  other    j^""^       - 
words,  that  there  was  no  memorial  in  rolled  containing  the  day     Coxbou 
of  the  month,    and  the  year  when  the  bond  bears  date,  the     ^^u 
names  of  the  parties,  8z;c.  and  the  consideration  of  granting  the      ^^^ 
annuity,  according  to  the  requisites  of  the  statute.     The  repli- 
cation is,  that  a  memorial  complying  with  those  requisites,  and 
stating  the  consideration  of  granting  the  annuity,  was  inrolled. 
Th^  rejoinder  alleges,  that  the  consideration  stated  in  the  me- 
morial was  not  the  true  one,    which  supports,  instead  of  de- 
parting from  the  allegation  in  the  plea,  namely  that  there  was 
no  memorial  inrolled  containing  the  consideration  of  granting 
the  annuity.     2.  The  replication  states,  that  the  memorial  con* 
tained  the  consideration  of   granting  the  annuity;    the  re- 
joinder alleges  that  the  memorial  sets  forth,  that  th^  annuity 
was  granted  in  consideration  of  a  sum  of  money  jointly  to 
Tenrple  Ijdirel  and  the  Duke  of  Cumberland,  but  that  in  truth 
no  part  of  the  money  was  paid  to  the  Duke  at  the  time  of  exe- 
cuting the  bond :  now  this  is  in  effect  a  denial  of  what  is  stated 
in  the  replication,  viz,  that  the  memorial  contained  the  consi- 
deration of  granting  the  annuity. 

Shepherd,  contrd,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Eyre.  The  objection  taken  goes  pro- 
perly to  the  deed,  and  not  to  the  memorial.  By  the  third  sec- 
tion of  the  statute  it  is  enacted,  **  that  in  every  deed,  instru- 
ment or  other  assurance,  whereby  any  annuity  shall  be  granted, 
the  consideration  really  and  6tm^^^,  (which  shall  be  in  money 
only,)  and  also  the  name  or  names  of  the  person  or  persons 
by  whom,  and  on  whose  behalf  the  said  consideration  or  any 
part  thereof  shall  be  adyanced,  shall  hejidly  and  tndy  set  forth 
jmd  described  in  words  at  length;"  and  by  the  first,  <*  that 
erery  memorial  shall  contain  the  day  of  the  month  and  the 
year  when,  the  deed,  bond,  instnnnent  or  other  assurance  bekrs 
date,  and  the  names  of  all  the  parties,  and  for  whom  any  of 
them  are  trustees,  and  of  all  the  witnesses ;  and  shall  set  forth 
the  annual  sum  or  sums  to  be  paid,  and  the  name  of  the  per-  [  284<  ] 
son  or  persons  for  whose  life  or  lives  the  annuity  is  granted, 
and  the  consideration  or  considerations  of  granting  the  same." 
Now  the  use  of  the  memorial  being  to  notify  to  the  world  that 
floch  a  deed  exists,  when  it  has  done  that,  generally  speaking, 
it  has  done  it&  office,  perhapis  with  the  single  exception  of  a 
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secret  trust,  utkler  the  words  "ybr  nohim  Uny  of  them  are  tru^ 
tees.**  The  true  construction  of  the  act  therefore  seemfs  tt)  b^ 
that  the  deed  shall  fully  and  truly  express  the  consideration, 
8cc.,  and  tliat  the  memorial  shall  truly  set  forth  what  is  cofir 
tained  in  the  deed  {a).  And  this  will  be  clear,  If  the  third 
action  be  transposed  and  read  in  the  place  of  the  first.  Theo 
the  question  is,  whether  the  matter  stated  in  the  rejoioder  be 
not  a  departure  from  the  plea?  That  it  is  a  departure  is  clear 
beyond  a  doubt,  upon  every  principle  of  pleading.  The  plea 
in  effect  states  that  there  was  no  memorial;  the  replication 
alleges  a  memorial  containing  the  requisites  which  the  law  re- 
quires; and  then  the  rejoinder  introduces  a  fact  which  goes  to 
vitiate  the  deed,  but  not  the  memorial.  As  the  first  point  there- 
fore is  so  plainly  in  favour  of  the  Defendant  in  error,  it  it  iln* 
necessary  to  discuss  the  second,  on  which  we  give  no  opinfon* 

Judgment  affirmed. 

(a)  But  see  The  Duke  of  Bolton  v.  WUKam,  4  Brown's  Cas.  Chan.  997. 
[Vide  ante,  p.  12.  n.  {I).] 


Wednetdt^ 
Feb.bth. 


The  Court 
of  Exche- 
quer Cham- 


Shepherd,  One^  &c.  against  Mackreth. 

In  the  Exchequer  Chamber,  in  Error. 

rpHIS  action  being  brought  to  recover  the  amount  of  the 
Plaintiff^s  bill  as  an  attorney,  for  business  done  on  behalf 
ber  is  bound  of  the  Defendant,  a  verdict  was  obtained  and  judgment  entered 
double  coits  in  the  Court  of  King's  Bench,  which,  on  a  writ  of  error  being 
f*  ^f*^  brought  (apparently  for  delay),  was  affirmed  without  argutnent 
error,  on  the  And  now  a  rule  was  granted  to  shew  cause  on  the  motion  of 
of  ajudg^  GilASi  why  interest  should  not  be  allowed  on  the  affirmance  of 
meat  of  the  the  judgment,  against  which,  fVilliams  shewed  cause;  and  after 
Bench:  but  Consideration,  the  opinion  of  the  Court  was  thus  delivered  by 
it  is  entirely       Lord  Chief  Justice  Eyre.  It  has  been  doubted,  whether  this 

a  matter  in  '  • 

their  discre-  Court  had  power  to  give  interest  in  the  shape  of  damages  on 

tion,  ivhe- 

ther  or  not  intereU  shall  be  aUowed  on  such  affirmance  (a). 


(a)  [It*  seems  that  in  the  exercise 
of  its  discretion,  the  Court  of  Ex- 
chequer Chamber  will  only  allow  in- 
terest in  cases  where  interest  is  re- 
coverable below,  imless  it  is  dis- 
dnctiv  proved  that  the  writ  of  error 
was  brought  for  delay,  Tidd's  Pr. 
1241.    As  to  die  particular  cases  in 


which  interest  has  been  allowed,  vide 
ibid. ;  it  appears  to  have  been  impro- 
perly allowed  in  ths  principal  ease, 
Walker  v.  Baylet/,  2  fios.  &  Pul.  319. 
It  is  allowed  on  fumprot.,  as  wdl  as 
on  afCrmance,  Syke^  v.  Heurkfm,  1 
Bos.  &  Pul.  saj 

the 
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the  affirmance  of  a  judgment,  or  whether  the  double  costs  1794« 
given  by  statute,  were  not  in  lieu  of  such  damages.  But  it  SHmZm 
was  declared  by  ^hord  Loughborough  {a\  when  his  Lordship  ^"^'^ 
presided  here,  that  it  was  entirely  in  the  discretion  of  the  in  Bifor. 
Court  to  give  damages  for  delay  of  execution,  besides  double  r  •^<g^  i 
costs;  and  there  seems  no  difficulty  in  the  question,  if  the  se- 
veral statutes  upon  the  subject  be  attended  to,  which  will  be 
found  all  perfectly  consistent  with  each  other,  and  to  have  ex- 
tended the  benefit  of  3  Hen.  7*  ^*  10.  as  to  damages  to  manif 
eaFes,  and  as  to  double  costs,  to  all:  so  that  it  will  appear  that 
the  double  costs  are  not  given  in  lieu  of  damages,  but  as  a  col- 
lateral and  farther  remedy  for  the  same  mischief.  The  statute 
3  Hen.  7-  c  10.  provides,  that  *^  if  any  Defendaat  or  tenant, 
or  any  other  that  shall  be  bound  by  the  judgment,  sue  before 
execution  had,  any  writ  of  error  to  reverse  any  such  judgment, 
in  delay  of  execution,  then  if  the  said  judgment  be  affirmed 
good  in  the  said  writ  of  error,  and  not  erroneous,  or  if  the  said 
writ  of  error  be  discontinued,  or  the  person  that  sues  it  be  non- 
suited in  the  same,  the  person  against  whom  the  writ  of  error 
is  sued  shall  recover  his  costs  and  damages  for  his  delay  and 
wrongful  vexation  in  the  same,  by  discretion  of  the  justice  be- 
fore whom  the  said  writ  of  error  is  sued.''  This  statute  not 
having  been  put  in  execution,  the  19  Hen.  7.  c.  20.  directs  that 
it  shall  be  in  future.  The  3  Jac.  I.e.  8.  enacts,  that  **  no  «x- 
ecution  shall  be  stayed  or  delayed  upon  any  writ  of  error,  W 
supersedeas  thereupon,  for  the  reversingof  any  judgment  given 
or  to  be  given  in  any  action  or  bill  of  debt  upon  any  single 
bond,  or  upon  any  obligation  with  condition  for  the  payment 
of  money  only,  or  upon  any  action  or  bill  of  debt  for  rent,  or 
upon  any  contract,  unless  such  person  or  persons,  in  whose 
name  or  names  such  writ  of  error  shall  be  brought  with  two 
sufficient  securities,  such  as  the  Court  wherein  such  judgment 
shall  be  given  shall  allow  of,  shall  first  before  such  stay  made 
or  supersedeas  to  be  awarded,  be  bound  unto  the  party  for 
whom  any  such  judgment  is  or  shall  be  given,  by  recognizance 
to  be  acknowledged  in  the  same  court,  in  double  the  sum  ad- 
judged to  be  recovered  by  the  former  judgment,  to  prosecute 
the  said  writ  of  error  with  effect,  and  also  to  satisfy  and  pay, 

(o^  Several  motions  had  been  made      stand  over,  that  inquiry  might  be 
at  different  times  for  the  allowance      made  as  to  the  practice  in  error, 
of  interest  which  were  otdeted  to 

if 
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17&^'  if  4)€^  Judgmc^nt  be  affirmedi,  all  and  singular  the  debUf  da^ 

Ssmuns  ^f^^S^h.^^  ^fiosis.ad^uiged  upon  the  former  judgment,  and.^U 
agamst     cast§.^fid, damages  tp  be  also  awarded^  for  the  delaying  qf  execu* 

\n^^!*]ii9r^\    This  Btsitute  prescribes  a  terra  upon  which  there  ma; 

[  286  1    ^  A  delay  of  execution»  which  is,  the  giving  bail  to  answer  the 
}  < v:  r    original  judgment,  and  costs  and  damages  to  be  awarded  fo?: 
dc^^y  of  execution,  ei^idenlly  referring  to  the  statute  3  Hen.  7« 
c. 40.   The  IS  Car.  d»  st.  2.  c.  2.  s.  8.  &  9.  reciting  the  3  Jac.,1. 
c.  Q«  and  that  other  cases  were  within  the  same  mischief,  provides 
'^tthatno  execution,  shall  be  staid  by  any  writ  or  writs  of  errpr» 
or  supersedeas  thereon,  after  any  verdict  and  judgment,  there* 
up^on  obtained  in  any  action  of  debt  on  the  st^te  of  Ed^^  &; 
for  4)ot  setting  forth  of  tithes,  nor  in  any  pction.upon  jthe  case 
upon  any  promise  for  payment  of  money,   actiozi^  of  trover, 
cpvenantf  detinue  and  trespass,  unless  such  recogni^^ance  as  is 
dii^cted  by  the  statute  3  Jac.  1.  be  first  acknowledged:"  .^4  . 
by^ac/.  10,  it  is  enacted,   **  that  if  the  judgment  bp.affi^meflsi, 
th^  |>erson  bringing  the  writ  of  error  shall  pay  to  the  defend*, 
ant  in  error  double  costs^  to  be  assessed  by  the  Courf  whe^^ 
such  writ  of  error  shall  be  depending,  for  the  d^ayic^  pf  ^7^ 
cciUion."    It  must  be  acknowledged  that  there  is  a  little  an>bi«^ 
guiity  in  this  section ;  but  without  debating  whether  this  slKMlhl  . 
not  be  read  **  where  such  yfrli  o{  error Jbr  the  delay  qf  ^tcih, 
Hon  shall  be  depending,"  this  is  manifestly  a  substantial  inder 
pendent  provision  of  double  costs,  absolute  and  not  at  discr^-  . 
tion,  not  only  in  the  specified  cases  in  3  Jac.  1.  and  in.ltie 
former  clause,  but  in  all  cases  whatsoever  after  verdict,  popular 
and  other  penal  actions  excepted,  which  are  $p  by  the  next 
seption*    The  general  provision  of  these  statutes  of  Jafi.  1»  and 
Car»  2.  is  e3( tended  by  16  &  17  Car.  2.  c.  8.  tp  all  personal, 
actions  whatsoever  after  verdict:  and  in  the  case  of  a  writ  of 
error  on  a  judgment  after  verdict  in  dower  or  y^ctiom^firm^^. 
the  Plaintiff  in  error  is  to  be  bound  with  condition^  if  jiidg*. 
meat  be  affirmed,  or  the  writ  discontinued,  or  the  party  npn-. 
suitf  to  pay  such  costs,  damages,  and  sum  or  sums  of  mon^.as 
shall  be  awarded.     Here  a  new  term  is  introduced,  /^  sum^  or, 
sums  of  money  **  which  is  explained  in  the  next  section  of  the 
statute,  which  directs,  "  that  the  Court  wherein  such  execution 
"  ought  to  be  granted,  upon  such  affirmance,  discontinaancp, 

^  *ror  nonsuit,  shall  issue  a  writ  to  ipquire  as  well  of  the  mesae 

**  profits,  as  of  the  damages  by  waste  corocnitted  after  the  first 

**  judgment 
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«*  Jodgment  iti  dowei*-  or  efedionejlrthdf }  and  upoiv  Iti^  tettith '    1  T&&  * 
«*  th^rebf  jttdgtoent  shall  be  givefn^  and  te^mioh  awarded  fbr    cZZZZjlL^ 
<<  such  me^e  profits  and  damages,  and  also  for  oosits  of'  ^ttit**     aganmc' 
Here  the  legislature  meaning  to  provide  a  sati&rfHetioh  for^a  ^n  ffiS^' 
particular  damage  by  waste,  the  words  sum  or  sums  qfmahey  artf • '       •  j ;• 
introduced;   and  a^  neither  this  special  dami^j 'Ubi*  th«  g^   [  287  ] 
neral  damage  as  applied  to  the  two  cases  of  dtmer  and  e;kdiiM&^-' 
Jirhtte  \ftrte  matters  of  computation,  which   the*  Cooi^t*  coUM 
make  at  its  discretion,  a  writ  of  inquiry  is  giteri.  In  this  statute 
there  are  the  same  excepted  cases,  with  the  addition  of  wHt«  bf  ' 
error  brought  by  executors  and  administrators.     These  {MtH' 
visions  are  further  extended  by  stat.  8  &  9  fF.  S.  e.  21.  s.  3;  tty' 
the  case  of  thb  Marsbal  of  the  King's  Bench  and  Warden  of  the '-' 
Fleet,  bringing  a  writ  of  error  to  reverse  judgments  in  actions '' 
for  an  escape,  who  are  to  put  in  special  bail,  in  default  whereof' 
no  execution  is  to  be  stayed,  nor  any  sequestration  of  the  profits 
of  their  offices  delayed.    These  statutes  are  perfectly  consistent 
with  each  other,  being  all  in  parr  materid^  and  are  nothing  but' 
a  gradual  extension  of  the  statute  S  Hen.  7*  c,  10.     Topreveiit 
writs  of  eirro]^^  being  brought  for  delay,  double  costs  are  absb*^' 
lutely  given  in  all  cases,  and  under  particular  circumstakti^^" 
dattiages  also  at  the  discretion  of  the  Court.    That  rule  letliii  ^ 
apph'cations  to  the  court,  in  all  cases,  which  it  is  entirely  itat  ^ 
their  discretion  to  refuse  or  comply  with,  and  if  complied  with, 
to  fix  the  quantity  of  the  recompence.  ^ 

Afterwards  the  following  rule  was  drawn  up. 

Upd^  reading  the'  rule  made  on  Wednesday:  ihie  15th  di&jf 
of  Nadekber  last  past,  iti  this  cause,  and  upon  hearing  co&nsret 
for  both  parties.  It  is  Ordered,  that  it  shall  be  referred  to 
the  Cleric  of  the  Errors,  to  calculate  and  ascertairi  (he  iamoutit 
of  the  interest  upon  the  final  judgment  obtained  in  this  (muse 
in  his  Majesty's  Court  of  King's  Bench,  after  the  rate  qfftmt 
pounds  per  cent,  per  annum  (a),'  from  the  time  of  such  final 
judgtnetit  being  entered  up,  until  the  affirmance  of  the  ih\& 
judgment  in  this  court,  and  that  such  interest  may  be  addM 
to  the  damages  for  which  such  final  judgment  was  entered  up. 

By  the  Court. 

(0)  [In  S^kes  v.  ffarrison,  1  Bos.  but  qutsrcy  whether  the  Court  woulcl 
&  Pul.  30.  It  was  said,  that  five  per  allow  five  per  cent,  at  present  ?  See 
ceni.  would  be  allowed  in  fotore;     Tidd's  Pr.  194S.  sUt^]  .    ,^ 

'  A  similas 
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1794.  A  similar  rule  was  also  made  on  the  affirmance  of  the  jndg- 

^~~  ment  in  the  case  of  The  Earl  of  Lonsdale  v.  Littledale,  antit 

agamtt  274.  (a).    See  the  cases  cited'  in  the  notes,  Ddi^L  760.  8to. 

"tateSJT*  «<^»*-  0°  **>"  »ubject. 


■  V   ■■ 


(a)  [Vide  3  Bos.  &  Pul.  N.  R.  360. 
(n),  where  k  is  said,  that  with  respect 
to  this  case  it  was  observed  by  a  gen- 
tlemaa  who  had  been  counsel  in  the 
causei  t(ttt  dieidaBiB|e8  there  had 


been  taken  by  consent,  subject  to  re* 
duction  by  arbitration;  and  there- 
fore the  Court  had  considered  the 
amount  ascertained  by  admission:  sea 
.  also  s  Campb.  N.  P.  C.  428.] 


END  OF  HILARY  TERM. 


thiring  the  Vacation  after  this  Teim,  died  Sir  Henrt  Gouibi 
Knight,  one  of  the  Justices  of  this  Court ;  and  SouIsDEIT 
Lawrence,  Esquire^  Serjeant  at  Law,  was  appointed  to 
succeed  him>  and  was  knighted. 


CASES 


CASES 


ARGUED  AND  DETERMINED  1794. 

mruE 


Courts  of  COMMON  PLEAS 


AND 


EXCHEQUER  CHAMBER, 


IN 


Easter  Term, 

In  the  Thirty-fourth  Year  of  the  Reign  of  George  III. 


IN  THE  HOUSE  OF  LORDS. 
Gibson  against  Hunter,  in  Error. 

A    VENIRE  de  turoo  having  been  awarded  in  this  cause,  {anU^  A.  dnwi  a 

"^^  187.)  it  came  on  to  be  tried  a  second  time  before  Lord  Siw^ 

Kenf^  at  Guildhall^  at  the  Sittings  after  TrinUy  term  1793,  B.^gvy^ 

when  the  PkintiiBfs  in  error  tendered  a  bill  of  exceptions  to  his  ous  payee  or 

Lordship's  directions  to  the  jury,  the  record  of  which  pro-  ^^1^ 

ceeded  thus.     <*  And  the  jurors  aforesaid,  impannelled  to  trj  the  name  of 

the  said  issue  being  also  come^  were  then  and  there  in  due  wUchjIT^ 

accept!.  In 
an  action  by  an  innocent  indorsee  for  a  valuable  consideration  against  B.  on  the  Inll,  in  order  to  draw 
an  inference,  either  that  B.  at  tbp  time  of  his  acceptance  Icnew  the  name  of  the  payee  to  be  fictitious^ 
or  that  B,  had  given  an  authority  to  A,  to  draw  the  bill  in  question  by  having  giving  a  general  authority 
to  A.  to  draw  bills  on  B.  payable  to  fictitious  persons,  evidence  is  admissible  of  irregular  and  suspid* 
oua  transactions  and  circumstances  relating  to  other  bills  drawn  by  A»  on  B.,  payaUe  to  fictitioua 
payees  and  accepted  by  B^  though  none  of  those  transactions  or  circumstances  have  any  apparent  re* 
lation  to  the  bill  in  question,  and  though  none  of  them  prove  that  B.  accepted  any  of  those  other  bUk 
with  a  knowledge  that  the  payees  menUpned  in  them  were  fictitious  (a). 

(a)  [80  on  an  indictment  for  utter-  missible.    Reje  v.  WyUe,  1  Boa.  ft 

log  a  foraed  note  knowing  the  same  to  Pul.  N.  R.  92.  Beg  v.  BaU^  1  Campbw 

be  forged,  evidence  that  the  prisoner  N.  P.  C.  324.  Rusa.  &  Ry.  C.  C.  132. 

Imd  pSsed  other  forged  notes  is  ad-  S. C.  IhugVs  eoie,  Rvss.& Ry.  iso.] 

manner 
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]794.     manner  chosen  and  sworn  to  try  the  same  issue,  and  upon  tbe^ 

Q^^^^     trial  of  the  said  issue  so  had,  the  said  Plaintiff  in  maintenance 

ogamst     of  the  said  issue  so  joined  as  aforesaid  on  his  part,  produted 

'm^^.    to  the  jury  aforesaid  a  certain  paper-writing,  purporting  to  be 

a  bill  of  exchange,  in  the  words  and  figures  following;  that  is 

to  say : 

•^  i^521  7s.  "  Falmouth,  Uth  March,  1788. 

**  Two  months  after  date,  pay  to  Mr.  William  Fletcher,  or 
order,  fiye  hundred  twenty*one  pounds  seven  shillings,  value 
received,  with  or  without  advice. 

<<  To  Messrs.  Gibson  and  Johnson,  **  Nathaniel  Hingstcn. 

**  Bankers, 
^^  London.  «  No.  2068:  G.  k.  J. 

ft 

r 

**  And  ijpon  which  paper-writing  were  the  following  indorse- 
ments, that  is  to  say,  *  William  Fletcher,*  -  *  By  procuration 
ofLivesey,  Hargreave  and  Company.  A»  Goodrich.^  And  the  ' 
said  Plaintiff  thereupon  proved,  and  gave  in  evidence  to  the 
said  jury,  that  the  said  name  of  the  said  Nathaniel  HingsPtmf 
purporting  to  be  subscribed  to  the  said  paper*writtng  so  (pro- 
duced to  the  said  jury  as  aforesaid,  was  of  the  proper  bsmd-' 
writing  of  the  said  Nathaniel  Hingston,  and  that  the  said  Na- 
thaniel Hingston  so  subscribed  the  same  paper-writing  as  the^ 
drawer  of  the  same,  and  as  the  agent  of  the  said  Livesetf,  HoT' 
greave  and  Co.  in  the  said  declaration  mentioned,  and  was  ao-^ 
customed  to  draw  bills  of  exchange  for  them,  in  his  own  name 
as  their  agent,  and  that  the  said  Nathaniel  Hingston  resided  ' 
at  Falmouth,  in  the  county  of  Cornwall,  and  that  no  such  per- 
son as  William  Fletcher  the  supposed  pajree,  in  the  said  paper* 
writing  mentioned,  ever  existed;  and  that  the  name  of  William 
Fischer  contained  in  the  same  paper-writing  was  merely  fic- 
titious, and  that  the  said  paper-writing  so  subscribed  by  the 
said  Nathaniel  Hingston,  and  before  the  same  was  indorsed 
with  the  name  of  ^  A.  Goodrich,  by  procuration  of  Uvesey, 
Hargreave  and  Co.',  and  also  before  the  letters  and  figures 
No.  2068,  and  the  letters  6.  and  J.  were  subscribed  thereto, 
was  sent  by  the  said  Livesey,  Hargreave  and  Co.  being  the 
same  persons  mentioned  and  described  in  the  said  indorsement, 
by  the  name  or  firm  of  Livesey,  Hargreave  and  Co.  to  the  sbid 
Defendants  for  their  acceptance,  who  accordingly  accepted 
the  same,  by  subscribing  thereto  the  said  ^  letters  5and^  figures 

No. 
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Np,  2068,  and  aUo  the  said  letters  G.  and  J.  as  the  initials  of     1794. 
their  respective  surpames.    That  the  indorsement  of  the  name 


of  William  Flelcher  upon  the  said  paper^writing  produced  in  a^qmti 
evidencei  was  made  by  a  clerk  of  the  said  Liveseg^  Hargreave  in  broi^ 
and  Co.  whose  name  was  not  WiUiam  Flicker*  And  that  the 
said  bill  was  afterwards  indorsed  with  the  words,  <  by  pro- 
curation of  Ldvesey^  Hargrecsve  and  Co.  A.  Goodrich\  by  the 
said  An  Goodrich^  a  clerk  of  the  said  Livesey^  Hargreave  and 
Ca,  for  and  by  procuration  of  the  said  Zit^sey,  Hargreaioe  and 
Co.,  and  paid  and  delivered  by  them  to  the  said  Plaintiff  for  a 
valuable  consideration  then  paid  to  them  by  the  said  Plaintifi^ 
and  that  the  said  Plaintiff  did  not  know  that  the  payee  named 
in  the  said  paper-writing  was  iBctitious.  And  the  said  Plaintiff 
in  further  maintenance  of  the  said  issue  so  joined  as  aforesaid, 
on  bis  part,  and  to  shew  that  the  said  Defendants  at)  the  time 
of  their  said  acceptance  of  the  said  paper-writing,  either  knew 
that  tile  said  name  of  Willian  Fletcher  contained  in  the  same 
paper*  writing  and  indorsed  thereon  as  aforesaid  was  a  fictitious 
name,  or  that  the  said  Defendants  had  given  authority  to  the 
said  Livesey,  Hargreave  and  Ca,  to  draw  the  said  paper>writ^ 
ing  so  produced  to  the  jury  upon  them,  the  said  Defendants^ 
by  and  in.  the  ^  name  of.  the  said  Nathaniel  HingstoUj  their  said 
agfE^nt,,  expressed  therein  to  be  made  payable  to  the  order  of  a 
person  who  did  not  in  fact  exist,  and  whbse  name  was  a  fictiti- 
ous, mgne,  by  having  given  a  general  authority  to  the  said 
Uvese^i  Hargreave  and  Co.  to  draw  bills  of  exchange  upon  them 
the  said  Defendants,  by  and  in  the  name  of  the  said  Nathaniel 
Hing^ton^  their  said  agent,  expressed  therein  to  be  made  pay- 
able to  the  order  of  persons  who  did  not  in  fact  exist,  and 
whose  names  were  fictitious  names,  did  further  prove  and  give 
in  evidence  to  the  said  jury,  that  the  said  Livesey,  Hargreave 
and  Co.  used  to  send  down  to  the  said  Nathaniel  Hirigston^  at 
Fahnonthi  printed  £prms  of  bills  of  exchange  upon  paper  duljr 
stamped  for  that  purpose,  with  blanks  therein  for  the  dates, 
the  times  of  payment,  the  names  of  the  payees,  and  the  sums  to 
be  made  payable  therein,  to  be  signed  by  him  the  said  Nathaniel 
HingsUm,  who  used  to  return  the  same  signed  by  him  the  said 
Naibaniel  Hisigstan  accordingly,  to  the  said  Livesey,  Hargreave 
and  Co.,  who  then  filled  up  the  bills  so  returned  according  to 
their  convenience,  with  tiie  dates,  the  times  they  were  madef  ' 
pag^abUv  the  payees'  names,  the  greater  part  of  which'  were  fic% 

titious, 
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1794.     titiontt  and  the  residue  real,  and  the  sums  for  which  they  were 
-  to  become  *  payable;  and  that  this  was  done  as  the  exigences  of 


the  house  of  JJveseyy  Hargreave  and  Co.  required.    That  when 

to  Baot.  ^^  ^^'^^  ^^^®  ^^^  filled  up,  they  were  taken  to  the  Defendants 
r  ^2Q\  1  for  acceptance,  some  of  the  said  bills  when  so  taken  for  accept- 
ance being  unindorsed,  and  others  of  such  bills  at  the  time 
they  were  so  taken  for  acceptance,  having  the  names  of  the 
supposed  payees  in  such  bills  indorsed  upon  the  same  in  various 
band-writings.  That  this  happened  in  a  great  variety  of  in- 
stances, and  to  the  amount  of  20,000/.  That  the  said  bill  or 
paper^writing  produced  in  evidence,  although  dated  at  Fal^ 
Mmthj  was  not  in  fact  filled  up  with  the  date,  the  time  of  pay- 
ment, the  name  of  the  payee,  or  the  sum  of  money  therein 
mentioned,  at  Falmouth^  but  in  London*  That  bills  so  drawn 
by  the  said  Nathaniel  Hingston^  and  dated  from  the  same  places 
were  fi*equently  carried  at  several  different  times  on  the  same 
day,  by  the  said  Uvesej/j  Hargreave  and  Co.  to  the  Defendants 
for  acceptance,  and  accepted  by  them  accordingly.  That  h 
requires  three  days  to  transmit  a  bill  from  Falmouth  to  London 
by  the  post.  That  a  letter  sent  from  Falmoidh  on  the  first  day 
of  any  month,  would  not  by  the  post  reach  London  until  the 
fourth.  That  in  several  instances,  such  bills  drawn  by  the 
said  Nathaniel  Hingsion^  as  from  Falmouth^  have  been  pre- 
sented by  the  said  Liveset/i  Hargreave  and  Co.  on  the  second 
day  after  the  date  of  them,  to  the  Defendants  for  acceptance^ 
and  that  they  have  accepted  them  without  objection.  That  in 
many  instances,  bills  so  drawn  by  the  said  Nathaniel  HingOon 
were  presented  by  the  said  Livesey^  Hargreave  and  Co.  to  the 
Defendants  for  acceptance  on  the  days  on  which,  by  the 
course  of  the  post,  the  same  bills  would  have  arrived,  if  sent  on 
the  respective  days  of  their  respective  dates,  but  before  the 
hours  of  the  post's  arrival  on  those  days,  and  that  they  were 
accepted  by  the  Defendants  without  objection.  That  in  some 
instances  such  bills  so  drawn  by  the  said  Nathaniel  HingsUm^ 
were  carried  by  the  said  Livesey^  Hargreave  and  Co.  to  the  said 
Defendants  for  acceptance,  after  the  arrival  of  the  post  from 
Falmouth^  and  other  bills  of  the  like  kind  were  carried  by  them 
to  the  said  Defendants  for  acceptance,  at  different  times  after* 
wards  on  the  same  day.  That  in  many  instances,  bills  so  drawn 
by  the  said  Nathaniel  Hingston  upon  tlie  said  Defendants  were 
carried  by  tl)e  said  Livfisey^  Hargreave  and  Go.  to  the  said  De* 

fendants 
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fendants  for  acceptance,  upon  the  day  on  which  they  were  1794. 
•  filled  up  by  the  said  Livesey^  Hargreave^  and  Co.  the  inatant  "Z 
they  were  filled  up,  and  whilst  the  ink  with  which  they  were  so  agatnnr 
filled  up  has  been  wet.  That  the  house  of  the  said  Utesey^  in  Brror. 
Hargreave  and  Co.,  where  the  said  bills  were  so  filled  up/ wall  r  #292  1 
not  three  minutes'  walk  from  the  Defendants'  bouse*  That  this 
was  the  general  course  of  dealing  between  the  said  house  of 
Livesey^  Hargtecrve  and  Co.  and  the  Defendants.  That  th« 
ink  has  been  apparently  so  wet  at  many  times  when  the  bills 
were  so  delivered  for  acceptance  at  the  house  of  the  said 
Defendants,  that  the  person  who  so  delivered  the  sarnie  bills 
was  careful  in  carrying  them,  that  they  might  not  smear  from 
the  ink's  i>eing  so  wet  as  aforesaid.  That  at  the  time  of  tbe 
carrying  such  bills  in  this  manner,  it  was  very  apparent  that  the 
signature  of  Nathaniel  Hingston  was  dry,  and  an  old  writings 
and  that  what  had  been  written  in  to  fill  up  the  bills  ^^as  fresh 
ttiid  Wet.  That  the  witnesses,  by  whose  testimony  the  said 
Plaintiff  gave  the  said  evidence  of  the  said  several  instances  of 
the  manner  of  pi*e6enting  and  accepting  the  said  bill%  had  no 
pftrticolar  memory  to  distinguish  the  bill  or  paper*writing  pror 
duced  in  evidence,  as  aforesaid,  from  the  rest  of  the  bills  pre? 
sented  to,  and  accepted  by  the  said  Defendants,  as  aforesaid ; 
that  the  date  of  the  said  bill  or  paper  produced  in  evidence,  the 
name  of  the  payee,  and  the  sum  therein  expressed  to  be  made 
payable,  were  filled  up  by  a  clerk  in  the  said  house  of  the  said 
Livesfy^  Hargreave  and  Company  in  London^  and  that  was  the 
general  course  before  described  with  respect  to  the  other  bills 
that  were  carried  by  the  said  Livesey^  Hargreave  and  Co.  to  the 
•aid  Defendants  wet  for  acceptance.  That  the  Defendants  paid 
bills  under  these  circumstances  to  a  large  amount,  and  for  a 
considerable  length  of  time.  And  thereupon  the  counsel  of 
the  said  Defendants  did  then  and  there  object  to  the  evidence 
io  further  given  by  the  said  Plaintiff  in  further  maintenance  of 
the  said  issue  so  joined,  as  aforesaid,  on  bis  part,  and  to  prove 
that  the  said  Defendants,  at  the  time  of  their  said  acceptance  of 
the  said  paper-writing,  either  knew  that  the  said  name  of  fVil* 
Ham  Fletcher^  contained  in  the  said  paper-writing,  and  indorsed 
thereon,  as  aforesaid,  was  a  fictitious  name,  or  that  the  said 
Defendants  had  given  authority  to  the  said  persons  using  trada 
and  oommerce  in  the  name  or  firm  of  Livesey^  Hargreave  and 
Company  to  draw  the  said  bill  or  paper-writiog»  so  produced 
-'    .  to 
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179^»     to  the  jury,  upon  them  the  said  Defendants,  by  and  in  the  name 
"^^^     of  the  said  Nathaniel  Hingston  their   said  agent,  expressed 
4«amcr      therein  to  be  made  payable  to  the  order  of  a  person  who  did 
hi  Btror.    °^t  in  fact  exist,  and  whose  *  name  was  a  fictitious  name,  by 
[  •SQS  ]  having  given  a  general  authority  to  the  said  hivesey^  Hargreave 
and  Company  to  draw  bills  upon  them,  the  said  Defendants, 
by  and  in  the  name  of  the  said  Nathaniel  Hingston^  their  said 
agent  expressed  therein,  to  be  made  payable  to  the  order  of 
persons  who  did  not  in  fact  exist,  and  whose  names  were  ficti- 
tious  names ;  and   did   then  and  there  insist,   that  the  same 
(evidence  ought  not  to  be  received,  or  left  to  the  consideration 
of  the  said  jury  in  that  behalf;    and  prayed  the  said   Chief 
Justice^  that  he  would  declare  to  the  jury  aforesaid,  that  the 
same  evidence  was  not  proper  evidence  to  be  received,  of  to  be 
tftken  into  their  consideration  as  evidence  in  maintenance  of 
the  said  issue  on  the  part  of  the  said  Plaintifi^,  or  upon  wbidi 
they  could  find  that  the  said  Defendants  at  the  time  of  their 
said  acceptance  of  the  said  paper-writing,  either  knew  that  the 
told  name  of  William  Fletcher  contained  in  the  said   paper- 
writing,   and  indorsed  thereon  as  aforesaid,  was  a  fictitious 
name,  or  that  the  said  Defendants  had  given  authori^  to  the 
said  lAvesei/i  Hargreaoe  and  Company  to  draw  the  said  bill  or 
paper-writing,  so  produced  to  the  said  jury,  upon  them,  the 
said  Defendants,  by  and  in  the  name  of  the  said  Naihaniei 
Hingston  their  said  agent,  expressed  therein  to  be  made  pay- 
aUe  to  the  order  of  a  person,  who  in  fact  did  not  exists  and 
whose  name  was  a  fictitious  name,  by  having  given  a  geneml 
authority  to  the  said  Livesey^  Hargreave  and  Company  to  draw 
bills  of  exchange  upon  them,  the  said  Defendants,  by  and  in 
the  name  of  the  said  Nathaniel  Hingston  their  said  agent,  ex- 
pressed therein  to  be  made  payable  to  the  order  of  persons  wtio 
did  not  in  fact  exist,  and  whose  names  were  fictitious  names: 
yet  the  said  Chief  Justice  did   then   and   there  dedaife  and 
deliver  his  opinion  to  the  jury  aforesaid,  that  the  said  evidence, 
so  objected  to  by  the  counsel  of  the  said  Defendants  as  afore* 
said,  was  proper  evidence  to  be  received  in  maintenance  of  the 
said  issue,  on  the  part  of  the  said  Plaintifi^,  as  to  the  third 
count  of  the  said  declaration,  and  to  be  left  to  their  consider- 
ation as  evidence  in  maintenance  of  the  said   issue   on   that 
count,  to  prove  that  the  said  Defendants,  at  the  time  of  the 
said  acceptance  of  the  said  paper-writing,  either  knew  that  the 

said 
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8aid  name  of  William  Fletcher^  contained  in  the  said  paper-  1794. 
vrritiugy  and  indorsed  thereo.n  as  aforesaid,  was  a  fictitious  ^ 
name,  or  that  tlie  said  Defendants  had  given  authority  to  the  agairut 
%aid  Lix^eseyi  Hargreave  and  Co.  to  draw  the  said  bill  or  paper-  in  Error! 
writing^. so  produced  to  the  said  jury,  upon  them,  the  said  De- 
fendants, by  and  in  the  name  of  the  said  Nathaniel  Hingstof^  [  294  ] 
their  said  agent,  expressed  therein  to  be  made  payable  to  the 
order  of  a  person  who  in  fact  did  not  exist,  and  whose  name 
was  a  fictitious  name,  by  having  given  a  general  authority  to 
the  said  Uvesey^  Hargreave  and  Co.  to  draw  bills  of  exchange 
upon  them  the  said  Defendants,  by  and  in  the  name  of  the  said 
Nathaniel  Hingston,  their  said  agent,  expressed  therein  to  be 
made  payable  to  the  order  of  persons  who  did  not  in  fact  exist, 
and  whose  names  were  fictitious  names ;  and  that  if  tlie  said 
jury  should  believe  upon  that  evidence,  that  the  said  Defend'*- 
sots  had  auch  knowledge,  or  had  given  such  authority  to  the 
said  Livesej/j  Hargreave  and  Company,  they  might  upon  the 
whole  evidence  find  their  verdict  for  the  said  Plaintiff  upon  the 
said  issue  so  joined  as  aforesaid,  as  to  the  said  third  count  of 
the  sai^  declaration,  but  not  upon  any  of  the  other  counts  con- 
tained in  the  said  declaration  (a) :  and  thereupon,  with  that 
direction,  left  the  same  to  the  said  jury;  and  the  jury  aforesaid 
then  and  there  gave  their  verdict  for  the  said  Plaintiff,  as  to 
the  said  third  count  of  the  said  declaration,  with  521/.  7& 
damages  and  405.  costs ;  and  for  the  said  Defendants  as  to  all 
the  other  counts  in  the  said  declaration  mentioned.  Where- 
upon the  said  counsel  for  the  said  Defendants  did  then  and 
these  except  to  the  aforesaid  opinion  of  the  said  Chief  Justice^ 
and  insisted  that  the  evidence  so  given  as  aforesaid,  for  the  pur- 
pose aforesaid,  and  which  had  been  so  objected  to  as  aforesaid, 
was  inadmissible  to  maintain  the  said  issue  on  the  part  of  the 
said  Plaintiff,  and  to  prove  that  the  said  Defendants,,  at  the 
tieae  of  their  said  acceptance  of  the  said  paper-writing,  knew 
that  the  said  name  of  William  Fletcher  contained  in  the  said 
paper-writing,  and  indorsed  thereon  as  aforesaid,  was  a  fictitious 
name,  or  that  they  had  given  authority  to  the  said  Livesey^ 
Hargreave  and  Company  to  draw  the  said  bill  or  paper-writing, 
so  produced  to  the  said  jury,  upon  them,  the  said  Defendants, 
by  and  in  the  name  of  the  said  Nathaniel  Hingston^  their  said 
agent,  expressed  therein  to  be  made  payable  to  the  order  of  a 

(a)  [Stating  the  Bill  as  payable  to  bearer.]  « 

».  f;  person 
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1794.     person  who  in  fact  did  not  exist,  and  whose  name  was  a  ficti* 
^^  tious  name,  by  having  given  a  general  authority  to  the  said 


lAvese^f  Hargreave  and  Company  to  draw  bills  upon  them,  the 
iBEcm!  ^^^  Defendants,  by  and  in  the  name  of  the  said  Nathamd 
Hingston  their  said  agent,  expressed  therein  to  be  made  pay^ 
able  to  the  order  of  persons  who  did  not  in  fact  exist,  aod 
whose  names  were  fictitious  names ;  and  inasmuch  as  the  said 
[  996  ]  several  matters  so  produced  and  given  in  evidence  on  the  part 
of  the  said  Plaintiff,  and  by  the  counsel  of  the  said  Defendants 
objected  to  and  insisted  on  as  not  admissible  in  evidence  oo  the 
trial  of  the  issue  aforesaid,  do  not  appear  by  the  record  of  the 
▼erdict  aforesaid,  the  said  counsel  for  the  aforesaid  Defendant! 
did  then  and  there  propose  their  aforesaid  exception  to  the 
opinion  of  the  said  Chief  Justice,  and  requested  the  said  Chief 
Justice  to  put  his  seal  to  this  bill  of  exceptions,  containing  the 
said  several  matters  so  produced  and  given  in  evidence  00  the 
part  of  the  said  Plaintiff  as  aforesaid,  according  to  the  form  oC 
the  statute  in  such  case  made  and  provided ;  and  thereupon  tks 
said  Chief  Justice,  at  the  request  of  the  counsel  for  the  abate 
named  Defendants,  did  put  his  seal  to  this  bill  of  exception^ 
pursuant  to  the  aforesaid  statute,  in  such  case  made  and  pro- 
vided, on  the  91st  day  otjune  aforesaid,  in  the  33rd  year  of  the 
reign  of  his  said  present  Majesty. 

In  Michaelmas  Term,  1793,  the  Court  of  Kin^t  Bench  gave 
judgment  for  the  Defendant  in  error,  upon  which  judgment  the 
Plaintiffs  brought  a  writ  of  error  in  parliament,  and  having  as- 
signed  the  common  errors,  hoped  that  the  judgment  of  the 
Court  of  Kin^s  Bench  would  be  reversed,  for  the  following 
(among  other)  Reasons: — 

!•  Because  the  evidence  excepted  to  has  no  relation  to  the 
particular  bill  now  in  question,  and  does  not  purport  or  affect 
to  apply  itself  to  such  bill,  and  it  is  impossible  that  the  fiicts  of 
any  one  particular  transaction  can  legally  be  inferred  from  cir* 
cumstances  applying  wholly  to  others. 

II.  Because  it  follows  as  a  consequence  from  the  first  reason, 
that  even  if  it  had  been  proved  that  the  Plaintiffs  in  error  had 
accepted  other  bills,  knowing  that  the  supposed  payees  in  tbem 
were  fictitious,  it  could  not  legally  be  inferred  from  thenoe^ 
that  they  had  actual  knowledge  of  the  supposed  payee  being 
fictitious  in  the  bill  in  question. 
[  296  ]        II L  Because,  if  the  evidence  excepted  to  was  not  legally  ad- 

miaaiUc^ 
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missible,  and  to  be  left  to  the  jury  as  evidetice,'froih  which  they      f  7£Hf« 
might  properly  infer  actual  knowledge  in  the  Plaintiffs  in  error     Oitm 
of  the  bill  in  question  being  made  payable  to  a  fictitious  pay^e,     ^'"Mi 
it  cannot  be  admissible  to  prove  general  atUhority  to  have  been    hi  finon 
given  by  the  Plaintiffs  in  error  to  Lixxsey^  Har^eaoe  and  Co. 
tx>  drew  bills  upon  them  payable  to  fictitious  payees,  inasmuch 
as  a  general  authority  to  do  certain  acts,  where  an  actual  ai/- 
thority  is  not  proved,  can  only  be  inferred  by  shewing  an  ac-       ^  '^  -'  \ 
quiesceilce  of  the  person  supposed  to  have  given  such  authority, 
ih  other  acts  of  a  similar  nature,  done  with  his  privity  or  con- 
sent; and  if  the  evidence  excepted  to  did  not  prove  anjr  one 
act  of  k  sfmilar  description  with  that  in  question  to  have  been 
done  with  the  privity  and  by  die  consent  of  the  Plaintiffs  in 
error,  no  given  number  of  instances  of  the  same  kind  can  b^ 
ffttipeir  evidence  upon  which  to  presume  a  general  authority  to 
baVe  beefi  given  by  them  to  do  such  acts.     Any  number  of  in- 
st^nbes,  each  of  which,  taken  singly,  proves  nothing,  can  never 
pfbve  any  thing  when  taken  collectively ;  and  if  the  evidencii 
ei^cc^ted  to  would  not  be  admissible  to  prove  that  the  Plaintifib 
xfL'^tt^  had  aocepted  any  single  bill  with  knowledge  that  the 
payee  therein  was  fictitious,  the  permitting  it  to  be  offered  to 
tire  jury*  as  evidence,  from  which  they  ihight  infer  the  fact  of 
the  Plaintiffs  in  error  having  given  general  auSiority  to  Id'oesey^ 
lfarg;reave  ftnd  Co*  to  draw  bills  upon  them,  payable  to  fictitious 
payees,  would  be  attended  with  this  absurdity,  that  the  fact  of 
such  general  authority  would  be  inferred  from  the  assumption 
of  B  nfomb^r  of  antecedent  facts,  when  the  evidence  was  not  ad- 
ntssiGde  to  prove  the  existence  of  any  single  antecedent  fact, 
firom  a  number  of  which  the  fact  of  general  authority  was  to 
be  inllsrred 

Rbasoks  for  the  Defendant  in  Error. 

It  is  presumed  that  the  Plaintiff  in  error  mean  to  argue,  that 
the  evidence  given  at  the  trial,  to  prove  their  knowledge  that 
the  payee  named  ih  the  bill  in  question  was  a  non-exisiing 
person,  or  that  the  house  of  Liveset/j  Hargreave  and  Company,  [  297  ] 
with  their  privity,  or  under  their  authority,  drew  bills  upon 
them  payable  to  fictitious  payees,  ought  not  to  have  been  re- , 
ceived,  as  neither  directly  proving  the  facts  to  which  such  evi- 
dence was  applied,  nor  raising  any  probability  or  presumption 
of  the  existence  of  such  facts,  or  at  most  a  probability  or  pre- 

Vbt.  II.  Y  sumption 
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1794.     sumption  so  light  and  uncertain,  as  not  to  be  entitled  to  any 

": attention  in  a  court  of  law. 

agamu  The  Defendant  in  error  humbly  submits,  that  it  is  compe- 

in  Rto*'  ^^^^  ^^  ^  J"^  ^^  ^"^  matters  of  fact,  without  direct  or  positive 
testimony  of  those  facts,  and  upon  circumstantial  evidence  only, 
although  the  inference  or  conclusion  to  be  drawn  from  the  cir- 
cumstances proved,  be  not  absolutely  certain  or  necessary. 

That  is  sufficient  if  the  circumstantial  evidence  be  such  as 
may  afford  a  fair  and  reasonable  presumption  of  the  facts  to  be 
tried,  and  if  the  evidence  has  that  tendency  it  ought  to  be  re- 
ceived, and  left  to  the  consideration  of  the  jury,  to  whom  alone 
it  belongs  to  determine  upon  the  precise  force  and  effect  of  the 
circumstances  proved,  and  whether  they  are  sufficiently  satisfao- 
tory  and  convincing  to  warrant  them  in  finding  the  fact  in  issue. 

The  Defendant  in  error  humbly  contends,  that  the  privity 
or  authority  attempted  to  be  proved,  has,  if  necessary  to  sup- 
port the  verdict,  been  found  upon  circumstances  affording  a 
degree  of  probability  of  the  fact,  sufficiently  strong  to  entitle 
the  Defendant  in  error  to  prove  those  circumstances,  and  sub- 
mit them  to  the  consideration  of  the  jury,  as  a  ground  of  pre- 
sumption. 

The  whole  of  the  bill-transaction  in  evidence,  appears  as  be- 
tween Livesey^  Hargreave  and  Company,  and  the  Plaintiffs  in 
error,  to  have  been  a  joint  concern  of  those  two  houses,  merely 
for  the  purpose  of  raising  money.  Though  the  extent  of  the  ne- 
gotiation was  so  large,  there  is  no  evidence  to  shew  that  it  arose 
out  of  any  real  mercantile  transaction  between  them,  but  the 
contrary  is  to  be  inferred  from  the  whole  of  the  evidence  given. 
t  298  ]  The  irregularities  and  improprieties  in  the  manner  of  making 
the  bills,  are  such  as  would,  for  preserving  the  credit  of  the 
drawers,  have  been  carefully  concealed  by  them  from  the  per- 
sons required  to  accept  such  bills,  unless  those  persons  had  been 
privy  to  the  whole  plan  of  the  negotiation,  and  the  mode  of 
conducting  it ;  but  the  evidence  which  is  objected  to  proves  the 
most  open  and  undisguised  exposure  of  all  those  circumstances 
to  the  view  and  knowledge  of  the  Plaintiffs  in  error. 

These  are  all  circumstances  hardly  reconcileable  with  any 
other  supposition  than  that  of  an  entire  privity  betwixt  Ldvesqff 
Hargreave  and  Company,  and  the  Plaintifl^  in  error ;  and  it 
would  be  greatly  injurious  to  the  fair  purchasers  of  bills  of 
exchange,  and  a  great  encouragement  to  frauds  if  such  circiim- 

stances 
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stances  could  not  be  proved  against  the  acceptor,  and  that  the  1794. 

acceptor  might  always  resist  the  performance  of  his  engage-  gimoit 

ments  when  there  should  be  a  defect  of  positive  or  demonstra-  agama 

tive  evidence  of  a  fact,  of  which  none  but  the  drawer  and  ac-  in  £rror. 
ceptor,  the  parties  interested,  might  have  a  full  knowledge. 

After  argument,  the  following  question  was  proposed  to  the 
Judges,  viz, 

^  Whether  the  circumstances  mentioned  in  the  bill  of  ex- 
ceptions be  sufficiently  relative  to  the  propositions  therein  also 
mentioned,  viz.  that  the  Defendants  in  the  action  knew  the 
name  Fletcher  was  fictitious,  or  that  the  Defendants  had  given 
authority  to  Livesey  and  Co.  to  draw  bills  upon  them  the  said 
Defendants  payable  to  fictitious  payees,  so  that  they  ought  to 
have  been  received,  and  left  to  the  jury  as  evidence  thereof?'' 

On  this  question  there  was  a  division  among  the  judges,  who 
delivered  their  respective  opinions  sma/tm/  but  the  majority  of 
them,  together  with  the  Lord  Chancellor  and  Lord  Kenyon^  hav- 
ing declared  that  they  thought  the  evidence  ought  to  have  been 
received  and  left  to  the  jury,  the 

Judgment  was  affirmed  (a). 

{a\  The  various  questions  respect-  be  seen  by  referring  to  3  Term  Rep. 

ing  (nils  of  exchange,  which  arose  B.  R.  174.    Tatloek  v.  Harrit,  ibii, 

hoxa  the  bankruptcy  o^  Livetey  and  182.    Vere  v.  Lewis,  484.    Minet  v. 

Co,  and  Gibson  and  Co.  seem  at  length  Gibson,  ante,  vol.  i.  569.   Gibson  v. 

to  be  finally  settled.    The  several  Minet,  and  vol.  n.  187.    Gibson  v. 

stages  through  which  they  passed  may  Hunter,  [6  Br.  Pa.  Ca.  25S.  155.] 
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The  Earl  of  Lonsdale  against  Littledale  in  Error, 

See  this  case  afite^  267.  [5  Br.  P.  C.5\9.  S.  C] 

THE  Plaintiff  in  error  having:  assigned  the  same  error  as  in  A  Peer  of 
Parliament 

the  Court  of  Exchequer  Chamber,  hoped  the  judgment  having 
would  be  reversed  for  the  following  among  other  Reasons:—    ^iw*^  'bin 
1st.  Because  the  jurisdiction  assumed  by  the  Court  of  £ing^5  filed  against 
Bench,  of  proceeding  against  a  Peer  by  original  billy  is  not  war-  (>urt  rf* 
ranted  either  by  the  common  or  statute  law  of  this  realm.  Kinga 

Bench  can- 
not after- 
wards umn  for  error,  that  be  ought  to  have  been  sued  by  original  writ  and  not  by  bill.    Qutgre,  Wh«k 
ther  the  Court  of  King's  Bench  has  Jurisdiction  to  pi'oceed  against  a  Peer  of  Parliament  by  bQl  ? 

y2  By 


SOO  CASES  IN  EASTER  TERM 

1794.  By  the  common  law  that  court  has  power  to  hold  plea  by 

g^    -      bill  against  two  descriptions  of  persons  only,  viz,  against  the 
Lonsdale    attornics,  officert;,  ministers,  or  clerks  of  the  Court,  who  are 

L^i«r  supposed  to  be  present  in  court  (and  the  course  always  has 
DAi.R.  heen  to  exhibit  original  bills  against  them,  as  being  present  in 
court  in  their  proper  persons),  and  against  persons  in  custody 
of  the  marshal  of  the  Marshalsea  of  the  Court,  and  in  such  bills 
it  is  necessary  to  allege  that  the  Defendant  is  in  the  custody 
of  the  marshal  of  the  Marshalsea  of  that  court :  this  last  men- 
tioned branch  of  its  jurisdiction  in  process  of  time,  has  been  ex* 
tended  to  all  persons  against  whom  the  process  of  capias  could 
issue,  by  the  following  fiction,  viz,  the  Court  having  an  orir 
ginal  jurisdiction  in  trespasses  vi  et  armis^  issues  a  writ  called 
a  bill  of  Middlesex  or  latitat,  commanding  the  sheriff  to  take 
the  bodi^  of  a  defendantj  as  for  a  supposed  trespass  vi  et  armisp 
which  the  Defendant  never  has  in  reality  committed,  and  the  De- 
fendant being  taken  and  brought  into  the  custodj^  qfthe  marshal  of 
the  Court  upon  this  writ,  the  Plaintiff  may  exhibit  a  bill  against 
him,  as  in  the  custodj^  qfthe  marshal  for  any  cause  of  action  what- 
soever, upon  which  fiction  rests  this  branch  of  its  jurisdiction  at 

[  SOO  ]  this  day ;  and  the  Defendant  being  taken,  and  brought  into  the 
custody  of  the  marshal  of  the  Court  upon  this  writ,  the  Plain- 
tiff may  exhibit  a  bill  against  him  as  in  custody  of  the  marshal, 
for  any  cause  of  action  whatsoever,  upon  which  iBction  rests  this 
branch  of  its  jurisdiction  at  this  day.  This  writ,  except  in 
cases  where  an  ac  etiam  for  bail  is  inserted,  is  not  executed 
upon  the  Defendant's  person,  but  he  is  served  with  a  copy 
of  it  and  appears,  and  files  common  bail,  which  is  a  proceed- 
ing by  which  a  Defendant,  instead  of  being  committed  to  the 
custody  of  the  marshal,  is  supposed  to  be  delivered  on  bail 
upon  a  cepi  corpus  to  John  Doe  and  Richard  Roe^  which  is  the 
same  as  a  commitment  to  the  custody  of  the  marshal.  It  is 
evident  this  mode  of  proceeding  never  coidd  apply  to  a  peer^  be- 
cause his  person  could  never  be  arrested  and  brought  into  the  cus- 
tody of  the  marshal  by  a  capias  in  trespass^  as  no  such  capias 
lies  against  a  peer :  and  therefore,  Lilly  in  his  entries,  page  2 1, 
observes  in  a  note,  that  a  peer  cannot  be  sued  in  the  King's 
Bench  by  bill,  by  reason  he  is  therein  alleged  to  be  in  the  cus- 
tody of  the  marshal.  The  next,  and  only  other  jurisdiction 
which  the  King's  Bench  has  in  civil  actions,  is  by  an  authority 
delegated  to  the  Court  by  an  original  writ  issued  from  the 

Court 
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Court  of  Chancery f  returnable  in  the  King's  Bench,  and  this  1794. 
applies  to  peers  as  well  as  other  persons,  with  this  difference  as  ^^^j  . 
to  the  process  by  which  the  Defendant  is  brought  into  Court  to  Lonsdalk 
answer  as  against  all  persons  (except  peers,  or  privileged  per-  Lttplb- 
sons,  during  the  time  of  privilege)  the  process  is  Summons^  At*  '^"• 
iachmentf  and  Capias^  against  peers,  summons  and  distringas  in^ 
infinitum  only  as  no  Capias  liesj  the  common  law  having  given 
no  jurisdiction  to  the  King's  Bench  of  proceeding  against 
peers,  except  by  original  writ  only.  The  next  question  is,  whe«- 
tber  the  statute  of  the  12M  and  13M  W.  3.  has  given  that  Court 
a  jurisdiction  of  proceeding  against  them  by  original  bill :  tliat 
statute  enacts,  ^^  that  from  and  afler  the  four  and  twentieth 
day  of  June^  one  thousand  seven  hundred  and  one,  any  per* 
son  or  persons  shall  and  may  commence  and  prosecute  any 
action  or  snitj  in  any  of  his  Majesty's  Courts  of  record  at  [  301  ] 
**  Westminster^  or  High  Court  of  Chancery,  or  Court  of  Ex* 
•*  chequer^  or  the  Duchy  Court  of  Lancaster^  or  in  the  Court 
*^  of  Admiralty^  and  in  all  causes  matrimonial  and  testamentary 
"  in  the  Court  of  the  ArcheSy  the  prerogative  Courts  of  Canter- 
'*  bury  and  York^  and  the  delegates,  and  all  courts  of  appeal 
^  i^ainst  any  peer  of  this  realm,  or  lord  of  parliament,  or 
'*  against  any  of  the  knights,  citizens,  and  burgesses  of  the 
^  House  of  Commons  for  the  time  being,  or  against  their  or 
'*  any  of  their  menial  or  other  servants,  or  any  other  person 
^^  entitled  to  the  privilege  of  parliament  at  any  time  from  and 
••  immediately  after  the  dissolution  or  prorogation  of  any  par- 
*^  liament  until  a  new  parliament  shall  meet,  or  the  same  be  re- 
^  assembled,  and  from  and  immediately  after  any  adjournment 
♦♦  of  both  Houses  of  Parliament  for  above  the  space  of  four* 
••  teen  days,  until  both  Houses  shall  meet  or  re-asscmble;  and 
^  that  the  said  respective  Courts  shall  and  may  after  such  dis* 
•*  solution,  prorogation,  or  adjournment  as  aforesaid,  proceed 
**  to  give  judgment  and  to  make  final  orders,  decrees  and  sen- 
•*  tences,  and  award  execution  thereupon,  any  privilege  of  par- 
**  liament  to  the  contrary  notwithstanding;  provided  neverthe- 
"  less,  that  this  act  shall  not  extend  to  subject  the  person  of 
'*  any  of  the  knights,  citizens,  and  burgesses  of  the  House  of 
"  Commons,  or  any  other  person  intitled  to  llic  privilege  of 
••  parliament  to  be  arrested  during  the  time  of  privilege;  ne- 
♦•  vertholess,  if  any  person  or  persons  having  cause  of  action  or 
«  complaint  against  any  Peer  of  this  realm^  or  Lord  of  parliament^ 

"  such 
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1794.     '*  such  person  or  persons  after  any  dissolution,  prorogation,  or 

^^j^j.     **  adjournment  as  aforesaid,  or  before  any  sessions  of  parlia- 

LoNsnALB    <<  ment,  or  meeting  of  both  Houses  as  aforesaid,  shall  and  may 

j^^     **  have  stick  process  out  of  his  Majesty's  Courts  of  Kin^s  Benck, 

DALE.       «  Common  Pleas^  and  Exchequer^  against  such  Peer  or  Lord  of 

**  Parliament,  as  he  or  they  might  have  had  against  him  end  of 

**  the  time  of  privilege ;  and  if  any  person  or  persons  having 

**  cause  of  action  against  any  of  the  said  knights^  citizens j  or  bur- 

**  gesseSf  or  any  other  person  intitled  to  privilege  of  parliament^ 

**  after  any  dissolution,  prorogation,  or  such  adjournment  as 

[  302  ]    **  aforesaid,  or  before  any  sessions  of  parliament,  or  meeting  of 

*<  both  houses  as  aforesaid,  such   person  or  persons  shall  and 

**  may  prosecute  such  knight,  citizen,  or  burgess,  or  other  per- 

**  son  intitled  to  the  privilege  of  parliament  in  his  Majesty's 

*^  Court  of  Kin^s  Bench^  Common  Pleas^  or  Exchequer,  by 

<<  summons  and  distress  iniBnite,  or  by  original  billj  and  sam- 

^<  mons,  attachment,  and  distress  infinite  thereupon,  to  be  issued 

**  out  of  any  of  the  said  Courts  of  record." 

It  is  sufficient  only  to  read  the  act  above  mentioned,  to  see 
that  the  form  of  proceeding  against  a  Peer  is  not  thereby  varied, 
and  that  the  original  bill  is  not  given  against  peers,  but  onlg 
against  knights,  citizens,  or  burgesses,  or  other  persons  entitled  to 
privilege  of  parliament,  which  words,  other  persons,  can  by* no 
rule  of  construction  be  contended  to  apply  to  Peers,  but  only 
to  inferior  degrees  of  persons,  as  officers,  ministers,  and  clerks 
of  the  Houses  of  Parliament,  &c.  And  what  is  the  most  con- 
vincing proof  that  the  Peers  did  not  mean  to  give  a  jurisdiction 
by  original  bill  against  them  is,  that  the  bill  originally  sent  up 
to  the  Lords  by  the  Commons  at  the  parts  above  marked, 
had  the  words  ^<  Peer  of  this  realm,  or  Lord  of  parliament,^ 
and  the  Lords  struck  out  those  words :  vide  journals  of  the 
House  of  Commons,  Vol.  13,  567*  Notwithstanding  theabove^ 
the  Court  of  King's  Bench  in  a  case  of  Gosling  v.  Lord  fVey- 
motUh,  determined  that  the  original  bill  was  the  common  law 
mode  of  proceeding  against  Peers  of  parliament,  before  the 
statute  of  12  ^.  3.  on  the  authority  of  a  case  of  &y  v.  Lord 
Byron.  Lord  Mansfield  gwes  the  judgment  thus:  "  the  note 
"  I  have  of  the  case  of  Say  v.  Lord  Byron,  is  as  follows,  Mich. 
"  26  Geo.  2.  B.  R.  Mr.  L.  Robinson  moved,  (upon  an  affidavit 
^*  that  the  Plaintiff  had  sued  out  two  writs  of  distringas,  where* 
«  upon  the  sheriff  had  levied  405.  and  4d. ;  and  that  no  bill  was 

«<  filed) 
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**  filed)  for  a  rule  to  shew  cause  why  the  said  two  writs  should      1794, 
not  be  quashed,  and  the  money  levied  thereon  be  restored, 
he  objected  that  a  Peer  ought  not  to  be  sued  by  bill,  but  by 
<<  original  writ ;  and  that  the  statute  12  and  13  Wnu  S.  c.  3* 
^  does  not  make  any  variation  in  the  proceedings  against  Peers, 
"  but  respects,  in  this  particular,  commoners  only :  Mr.  Staooe    [  308  ] 
'*  shewed  cause,  and  the  rule  was  enlarged.     Upon  shewing 
<<  cause  at  a  further  day  the  Court  declared,  that  there  were 
*'  many  precedents  of  actions  against  Peers  of  parliament,  for 
**  many  years  before  the  statute  of  Wm.  3.  as  certified  by  the 
*<  Master  and  Mr.  Day  the  clerk  of  the  rules,  and  said,  why 
^'  could  not  the  Court  support  its  ancient  jurisdiction  as  well  as 
**  the  Court  of  Exchequer  hold  plea  as  debitor  Domini  Regis  f 
^^  and  the  Court  in  that  case  discharged  the  rule."   This  is  an 
authority  in  point.      The  original  bill  was  the  common  law 
process. 
**  Per  Curiam^  Judgment  quod  Defendens  respondeat  ouster^ 
It  is  a  singular  thing,  that  if  the  proceeding  by  original  bill 
as  against  Peers,  was  the  common  law  proceeding  before  the 
statute  of  Wm.  3.  that  it  should  not  have  been  also  the  mode  of 
proceeding  against  members  of  the  House  of  Commons,  and  yet 
that  has  not  been  pretended ;  if  it  were  so,  it  is  also  singular  it 
should  not  have  been  known  to  some  writer  upon  the  law,  or 
that  it  should  not  be  found  in  some  case,  or  book  of  reports  or 
practice;  and  yet  it  may  with  confidence  be  asserted,  that  no 
such  thing  is  ever  noticed  in  any  book  of  law  or  practice,  nei- 
ther is  it  consistent  with  any  principle  of  law ;  therefore,  the 
FlaintiflT  in  error  trusts,  that  neither  a  supposed  certificate  of 
a  master  and  clerk  of  the  rules  in  the  Kin^s  Bcnch^  in  a  matter 
in  which  they  were  materially  interested  in  point  of  emolument 
to  establish  the  proceeding  they  certified,  nor  any  erroneous 
practice  which  may  have  followed  from  the  precedent  of  Gos^^ 
Ung  V.  Lord  Weymouth^  will  be  sufficient  to  establish  this  juris- 
diction. 

fid.  In  the  next  place,  it  is  contended,  that  the  Plaintifi^  in 
error  by  not  having  pleaded  his  Peerage  in  abatement,  has  pre- 
cluded himself  from  taking  any  objection  in  a  Court  of  error 
to  the  mode  of  proceeding  by  bill.  In  answer  to  which,  the 
Plaintiff  in  error  submits  that  the  want  of  jurisdiction  is  matter 
of  error ;  and  that  if  a  Court  has   no  jurisdiction,  even  the 

Defendant's 
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}79i.     Defendant's  consent  *  could  not  give  it  jurisdiction:  tkcU  the 

J,  .  ^     want  of  jwisdiction  in  this  case  appears  on  the  record,   and 

Lonsdale    therefore  as  the  Court  sees  it,  there  is  no  occasion  for  a  plea 

^^^     to  disclose  it»  as  there  is  of  a  matter  dehors  the  record.     The 

»Au*      proceeding  by  original  bill  inverts  the  whole  course  of  pro* 

[  *804  ]  ceeding   against  Peers,    from    the    beginning   to   the  end   of 

the  suit.     The  returns  of  writs  in  every  stage  of  the  suit  are 

totally  different,  where  the  proceeding  is  by  original  writ,  and 

where  by  bill ;  and  not  only  so,  but  a  new  jurisdiction  in  error 

is  created  by  proceeding  by  bill  instead  of  original,  for  where 

the  proceeding  is  by  original  bill  in  the  Kin^s  Bench,  a  writ 

of  error  is  given  to  the  Court  of  Exchequer  Chamber,  which  is 

not  the  case  where  the  proceeding  is  by  original  writ  in  the 

King^s  Bench,  as  there  the  writ  of  error  is  returnable  in  Parlia* 

ment  only* 

Reasons  for  the  Defendant  in  Error. 

J  St.  The  Court  of  King's  Bench  has  jurisdiction  to  proceed 
against  a  Peer  of  the  realm  by  bill.  This  appears  by  the  staL 
12th  and  ISth  WilL  3.  c.  3,  which  authorizes  against  a  Peer 
such  process,  during  the  times  there  limited  (which  limitations 
are  since  removed,  and  extended  to  all  times  by  stat.  lOtb 
Geo*  3.  c.  50.)  as  might  have  been  had  against  him  out  of  the 
time  of  privilege.  Before  that  statute,  Peers  were  by  the  prao« 
tice  of  the  Court  (and  the  practice  of  the  Court  constitutes  the 
law  of  the  Court)  sued  there  out  of  the  time  of  privilege  by 
this  form  of  proceeding,  namely,  by  bill  and  by  summons  and 
distress  thereupon ;  and  may  now  therefore  by  virtue  of  the 
above  statutes,  be  so  sued  at  any  time.  That  tliis  was  the 
practice  of  the  Court  before  the  statute  of  King  William^  not 
CMily  is  to  be  inferred  from  the  same  continued  fiubsequepl 
practice,  the  legality  of  which  has  till  the  present  case  been 
unobjected  to  (eKcept  in  the  two  instances  after  mentioned,  by 
which  its  legality  is  established),  but  also  appears  from  prece^ 
dents  certified  to  that  Court  when  this  very  point  was  there 
[  305  ]  agitated,  in  the  case  of  Say  against  Lord  Byron,  so  long  since 
as  Michaelmas  Term,  26lh  Geo.  2.  {Saycr's  Reports,  63;  and 
Cawpei's  Reports,  845.)  The  Court  in  that  case,  on  reference 
being  made  to  the  statute  of  King  Williavi,  confirmed  the 
precedents  and  practice;  and  that  decision  was  afterwards  con* 

firmed 
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firmed  by  the  tame  Court  in  the  case  of  OosUng  against  Lord  1794w 

fVeymatUAf  in  Trinity  Term,  in  the  18tb  year  of  his  present  ' 

Majesty.     {Cowper^s  Reports,  84i.)  Lovbdals 


2d.  These  two  cases  are  not  only  determinations  in  point, 
but  are  even  stronger  than  the  present  case ;  as  in  both  those 
cases  this  objection  to  the  mode  of  proceeding  was  taken  as  it 
ought  to  be  (if  a  valid  objection)  in  the  first  instance :  in  the 
one  case  by  motion  before  defence  to  the  action,  and  in  the 
other  by  plea  in  abatement.  There  appears  not  any  appeal 
from  either  of  those  decisions,  and  they  have  ever  since  been 
acquiesced  in,  and  acted  upon  by  the  same  continued  practice 
as  the  law  of  the  land. 

Sd.  But  even  if  these  cases  could  be  over-ruled,  and  allow-» 
ing  that  the  Plaintiff  in  error,  being  a  Peer,  might  in  the  pre- 
sent action  have  objected  to  this  mode  of  proceeding  again^ 
bim  by  bill ;  yet  the  objection  cannot  now  be  taken  as  matter 
of  error :  it  is  merely  an  objection  of  form.  The  objection  is, 
that  although  the  Court  has  jurisdiction  over  the  subject- 
matter  of  the  suit,  and  over  the  party,  though  a  Peer,  and  has 
power  to  proceed  by  bill,  yet  this  is  not  the  proper  form  of 
proceeding  in  the  present  case  against  a  Peer.  The  objectioo 
cannot  be  extended  to  every  case  of  proceeding  by  bill  against 
a  Peer;  for  if  a  Peer  were  in  the  custody  of  the  marshal  of  the 
King's  Marshalsea  (as  he  may  by  law  be  upon  a  criminal  charge), 
whilst  he  remains  in  such  custody  a  bill  may  be  exhibited 
against  him  in  the  Court  of  King^s  Bench,  as  against  any 
other  person.  In  that  case  the  objection  could  not  hold.  In 
other  cases  if  it  could  avail,  it  should  be  taken  by  plea  in 
abatement,  as  a  reason  for  not  answering  to  the  bill.  If  not 
so  taken,  but  the  party  makes  defence^  and  answers  to  the  bill, 
the  jurisdiction  of  the  Court  is  admitted,  and  the  objection  [  S06  ] 
waived ;  and  it  cannot  afterwards  be  received.  The  party  bj 
making  a  full  defence,  by  praying  an  imparlance^  and  pleading 
to  the  merits,  submits  to  answer,  and  by  praying  that  those 
merits  may  be  inquired  of  by  a  jury,  admits  that  the  Court  has 
on  those  very  proceedings  power  to  direct  and  take  the  in- 
quiry. Even  in  ancient  times,  when  the  jurisdiction  of  the 
Court  of  King's  Bench  to  proceed  by  bills  seems  to  have  been 
confined  to  the  case  of  persons  actually  prisoners  of  the  Court, 
so  that  others  (except  perhaps  the  ofScers  of  the  Court)  were 
not  compellable  to  answer  to  a  bill,  yet  it  was  in  the  election 

of 
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1794r«     of  others  so  to  answer  if  they  would;  and  if  they  did  answer^ 
^^^j.     the  proceeding  against  them  by  bill  was  good.     This  appears 
LoMSDALB    by  BrooVz  Abridgement^  tit.  BiU^  PL  6.  and  Responder,  PL  30. 
iS^^     As  this  objection  might  be  thus  waived  by  a  common  person^ 
^^"*      so  a  Peer  in  this  case  may  waive  his  privilege ;  and  he  does 
waive  it^  if  he  does  not  insist  upon  it  at  the  proper  time.     The 
objection  cannot  now  be  allowed  in  this  action,  without  deter- 
mining not  only  that  every  judgment  that  has  been  had  against 
a  Peer,  where  the  proceeding  has  been  by  bill,  is  illegal;  but 
that  all  such  judgments  given  within  the  last  twenty  years, 
though  upon  the  authority  of  adjudged  cases,  and  the  constant 
practice  of  the  Court  of  King's  Bench,  are  liable  to  be  reversed 
by  writ  of  error. 

After  argument  at  the  bar  of  the  House,  the  following  ques- 
tions were  proposed  to  the  Judges. 

I.  Whether  the  Court  of  King^s  Bench  has  any  jurisdiction 
to  hold  plea  in  a  personal  action  against  a  Peer  of  the  realm, 
and  Lord  of  Parliament,  who  is  neither  in  the  custody  of  the 
marshal,  nor  is  an  oiBcer  or  minister  of  that  Court,  without  the 
King's  original  writ  issuing  out  of  his  Chancery,  to  warrant 
such  action  ? 

II.  If  the  Court  has  no  such  jurisdiction,  can  it  derive  such 
jurisdiction  from  the  acquiescence  of  the  Defendant  by  plead* 
ing  to  issue,  and  proceeding  to  trial  in  an  action  commenced 
without  the  King's  original  writ? 

In  answer.  Lord  Chief  Justice  Eyre  stated  the  unanimous 
opinion  of  the  Judges,  that  the  first  question  would  have  ad- 
[  307  ]  mitted  considerable  doubt,  if  the  objection  had  been  made  in 
an  earlier  stage  of  the  cause,  and  that  the  cases  of  Say  v.  Lord 
Byrofif  and  Gosling  v.  Lord  Weymouthj  were  not  to  be  consi* 
dered  as  decisive  authorities  on  the  subject.  But  that  after 
pleading  in  chief,  it  was  too  late  for  the  Defendant  to  object  to 
the  jurisdiction  of  the  Court. 

Judgment  affirmed. 


DixoK 
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Dixon  against  Birch  and  Ttte.  Mowia^ 

May  86tlu 

TN  this  case  a  rule  was  granted  to  shew  cause  why  an  indcn-  a,  gnnu 
ture,  bond  and  warrant  of  attorney  entered  into  to  secure  J^  ""^ 
au  annuity  should  not  be  given  up  to  be  cancelled,  and  the  whole  of 
money  levied  under  an  execution  staid  in  the  hands  of  the  iLil^stocT 
sheriff.     The  facts  were  simply  these :  Birch  cn-anted  the  an-  '^"*  ^"W 

•  -rx*  ••  •  •  *  memorial 

nuity  to  Dixon^  Tyte  joining  as  a  security,  Dixon  assigned  the  inroiied  of 
whole  of  it  to  Cousins,  and  the  execution  issued  in  the  name  of  *^,*ll!l?'i^ 

'  nil  fecun- 

Dixon  :  there  was  a  memorial  of  the  original  indenture,  bond  ties,  it  it  not 
and  warrant,  but  none  of  the  assignment  from  Dixon  to  Cousins^  thaT^ere 
on  the  omission  of  which  the  application  to  the  Court  was  "houWhe 

^  also  one  oi 

founded.     But  after  argument,  the  Court  held  that  as  there  the  assign* 
was  a  memorial  of  the  original  securities  inroiied,  the  object  of  "*«"*(")• 
the  statute  17  Geo.  3.  c,  26,  which  was  the  protection  of  the 
grantor  was  fully  complied  with,  and  it  was  not  necessary  to  iii- 
roU  the  assignment. 

Rule  discharged  (i). 

(a)  [^ule  Hammond  v.  ForsUr,  5  case  of  The  Duke  of  BoUon  v.  Wil" 

Term  Rep.  635^  liams,  4  Brown's  Chan.Cas.  297,  that 

(6)  A  similar  decision  has  lately  each  assignment  should  be  registered, 

taken. place  in  the  Court  of  Kin^$  So  also  where  a  sross  sum  arising 

Bench^  Bromley  v.   Greathead,  HU»  from  a  certain  fvina  is  ^ven  to  trus- 

34  Geo.  3,  Hunt  on  Annuities,  188.  tees  for  the  payment  of  sereral  an- 

in  which  case,  as  well  as  in  the  pre-  nuities,  the  memorial  is  bad,  if  it  state 

lent,  the  whole  annuity  was  assigned  the  grant  to  be  of  only  one  annuity 

to  one  person.    But  if  it  had  been  of  such  gross  sum.    Hood  v,  Burlion, 

Mtigiied  in  parts  to  different  per-  4  Brown's  Chan.  Cas.  121.  Hunt  on 

sons,  it  seems  necessary  from  the  Annuities,  79. 
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Brandon  and  Others,  Assignees  of  Brandon,  a  Bank-    Monday, 

Tfe  Mw  26th. 

nipt,  against  Fate. 

HIS  was  an  action  of  debt,  brought  to  recover  money  lost  The  assign- 
by  the  bankrupt  at  hazard  ;  and  the  first  count  of  the  de-  ^^nipt 
claration  stated  "  that  whereas  before  the  bankruptcy  of  the  ?»y  ^"^ 
said  Abraham  Brandon^  and  within  three  months  next  before  winner, 
the  commencement  of  this  action,  to  wit,  on  &c.  at  &c.  the  EJ^^eisSc- 
said  Robert  (the  Defendant)  received  to  the  use  of  the  said  nipt  before 

^  his  bank- 

ruptcy at  play,  in  an  action  of  debt  on  the  Stat.  9  Annt,  c  14  (a). 

(a)  [Vide  Holmei  v.  Walth,  7  T.  R.      falsely  swearing  to  a  debt.    See  also 
458.  where  assignees  recovered  the      Clark  v.  Calvert^  8  Taunt.  750.] 
penalty  against  a  person  convicted  of 

Abraham 
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1794w  Abraham  Brandon  the  sum  of  one  hundred  and  seventy-eight 
^[][^J^  pounds  and  ten  shillings  of  lawful  money  of  Great  Briiairij  be- 
twnd  ing  so  much  money  lost  by  the  said  Abraham  Brandon  to  the 
^^  said  Robert  at  one  sitting,  by  then  and  there  playing  with  him 
together  with  certain  other  persons,  to  the  said  Sarah  Thomas 
and  Daniel  Isaac  (the  Plaintiffs)  unknown,  at  a  certain  game 
called  Hazard^  and  which  money  so  lost  was,  on  the  day  and 
year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  paid  by  the  6aid  Abraham  Brandon  (o  the  said  Ro^ 
bert  the  winner  thereof;  whereby  and  according  to  the  form  of 
a  certain  act  made  in  the  ninth  year  of  the  reign  of  Queeii 
Anne^  intitled  "  an  act  for  the  better  preventing  of  excessive 
and  deceitful  gaming,^  an  action  accrued  to  the  said  Abraham 
Brandon  before  he  became  a  bankrupt,  to  demand  and  have  of 
and  from  the  said  Robert j  the  said  sum  of  one  hundred  and 
seventy-eight  pounds  and  ten  shillings,  parcel  of  the  said  sum 
of  seven  hundred  and  fourteen  pounds  above  demanded.'^  The 
second  count  stated  that  before  the  bankruptcy  of  the  said  Abro" 
ham  Brandon^  and  within  three  months  next  before  the  com- 
mencement of  this  action,  to  wit,  on  &c.  at  &c.  the  said  Abra- 
ham lost  to  the  said  Robert  at  one  sitting,  by  then  and  ti>ere 
playing  with  the  said  Robert  at  the  said  game  called  Hatard^ 
another  large  sum  of  money,  to  wit,  the  sum  of  one  hundred 
and  seventy-height  pounds  and  ten  shillings,  of  like  lawful  money^ 
and  on  the  day  and  year  aforesaid,  at,  &c.  |^aid  the  said  sum  of 
money  so  lost  as  last  aforesaid  to  the  said  Robert  the  winner 
thereof;  and  which  said  last  mentioned  sum  of  money  was  not 
repaid  to  the  said  Abraham  Brandon  at  any  time  before  his 
said  bankruptcy,  &c.  The  third  count  stated  that  the  De- 
fendant after  the  bankruptcy  was  indebted  to  the  Plaintiflfe  as 
assignees,  &c.  similar  to  the  second  count.  The  fourth  count 
[  S09  1  was  for  money  had  and  received  by  the  Defendant  to  the  bank- 
rupt's use  before  his  bankruptcy. 

There  was  a  general  demurrer  to  the  three  first  counts,  and 
nil  debet  pleaded  to  the  last. 

This  demurrer  was  twice  argued ;  the  first  time  in  Hilary 
Term  by  Run?iington^  Serjt.,  for  the  Defendant,  and  Ijav:rence^ 
Serjt,  for  the  Plaintiffs ;  and  a  second  time  in  the  present  term, 
by  Bond^  Serjt.,  for  the  Defendant,  and  Adair^  Serjt.,  for  the 
Plaintiffs.  In  support  of  the  demurrer,  the  substance  of  the 
arguments  was  as  follows. 

The 


IN  THE  Thirty-fourth  Ybar  of  GEORGE  IIL  810 

The  assigne$^  of  the  bankrupt  cannot  maintain  this  action»      1794. 

since  there  was  not  such  a  debt  due  to  him  as  could  be  vested     ' 

in  them  by  the  assignment*     At  common  law  gaming  was  not      offmut 
illegal,  and  when  a  statute  makes  that  unlawful  which  before       ^^*^ 
was  lawful,  and  points  out  a  particular  mode  of  proceeding, 
that  mode  must  be  pursued.     Cro.  Jac.  644,  Castles  case, 
2  Burr.  803,  Rex  v.  Robinson*     Now  the  statute  9  Anne^  c.  14^ 
which  gives  the  action  to  the  loser  of  10/.  to  recover  the  money 
back  from  the  winner,  enacts  that  if  within  three  months  the 
loser  does  not  himself  sue,  the  action  may  be  brought  by  a 
common  informer,  who  shall  recover  the  same  and  treble  the 
value  together  with  costs.    The  right  of  action  therefore  is  pei^ 
sonal  in  the  loser,  of  which,  if  he  does  not  avail  himself,  it 
passes  to  another  person :  there  cannot  be  then  a  debt  vested 
in  him  which  will  go  to  his  representatives  under  a  commission 
of  bankrupt.    It  depends  on  the  choice  of  the  loser,  whether 
he  or  a  common  informer  shall  recover  the  money,  and  no 
debt  or  duty  could  vest  in  him  till  he  made  his  election  by 
commencing  the  actioo,  by  parity  of  reason  to  other  cases  of 
election,  where  nothing  passes  before  election  made.     Co.  LUt. 
145  a.  2.  Co.  35  a.    Heymard^^  case.     There  is  also  another 
reason  why  this  action  cannot  be  supported ;  the  stat.  12  Geo.  2. 
c.  8.  makes  the  playing  at  hazard  equally  penal  both  to  the 
winner  and  the  loser,  and  when  both  parties  are  equally  cri- 
minal, the  maxim  may  be  applied,  *^  in  pari  delicto  potior  eU 
conditio  defendentis^^  acording  to  the  doctrine  of  the  cases  of 
Smith  V.  Brondeyf  DougL  696  in  notis^  Clarke  v.  Shee^  Cawp. 
197,  Browning  v.  Morris^  id.  790,  Jaques  v.  Golightlj/f  2  Black. 
1073. 

On  behalf  of  the  Plaintifls,  it  was  contended  that  the  loser 
of  the  money  had  a  debt  vested  in  him  from  the  winner,  and 
being  vested,  that  it  passed  to  his  assignees.  The  statute  [  310  ] 
enacts,  that  the  loser  may  recover  the  money  by  action  of  debt, 
and.  when  it  prescribes  the  form  of  the  declaration,  it  says  *^  in 
**  which  action  it  shall  be  sufficient  for  the  Plaintiff  to  allege, 
*<  that  the  Defendant  or  Defendants  are  indebted  to  the  Plain- 
<<  tiff,  or  received  to  the  Plaintiff^s  use  the  monies  so  lost  and 
<^  paid,  or  converted  the  goods  won  of  the  Plaintiff  to  the  De- 
*<  fendant's  use."  Now  the  two  first  of  these  phrases  clearly 
imply  that  a  debt  is  due  to  the  Plaintifif^  and  the  last,  that  the 
property  of  the  goods,  where  goods  have  been  lost,  it  i^  in . 

him. 


311  CASES  IN  EASTER  TERM 

1794.     him.     In   Turner  v.  Warrerif  2  Stra.  1079,  th#«  sum  lost  wa§ 
£^  considered  so  much  as  a  debt,  that  the  winner  was  holden  to 

agcdnsi  bail  I  and  in  Bones  v.  Booths  2  Black.  1226,  it  is  said  by  one 
^'*'  of  the  judges,  that  the  statute  makes  the  winning  lOt  at 
sitting  a  nullity,  and  therefore  gives  the  loser  an  action  to 
recover  back  what  still  properly  cotitinues  to  be  his  own  money : 
and  in  both  those  cases  the  statute  is  considered  as  a  remedial 
law  with  respect  to  the  loser ;  and  being  remedial,  it  is  to  be 
liberally  construed  for  the  purpose  of  the  remedy.  With  re- 
gard to  the  supposed  analogy  from  cases  of  election,  it  is  to  be 
observed  that  the  party  here  has  not  an  election  to  do  one  of 
two  things,  but  only  to  do  one  thing,  or  leave  it  undone. 

Lord  Chief  Justice  Eyre.  After  two  arguments,  I  still  feel 
8  difficulty  in  saying  this  action  can  be  maintained.  It  seems 
to  me  that  unless  a  duty  attached  in  the  bankrupt,  the  action 
cannot  be  supported.  Now  if  there  was  any  duty  in  him,  it 
must  have  been  given  by  the  statute,  and  not  in  consequence 
of  any  supposed  contract.  But  though  the  statute  has  vested 
a  right  of  action  in  the  loser,  liable  to  be  divested  at  the  ex- 
piration of  three  months,  yet  I  think  no  duty  vests  in  him  till 
the  action  is  brought  (a).  If  there  be  a  duty  in  him  on  princi- 
ple, it  is  difficult  to  deny  that  it  would  go  to  his  executors,  or 
that  they  might  maintain  an  action  against  the  executors  of  the 
winner,  but  the  statute  enacts,  that  if  the  party  himself  does 
not  sue  within  three  months,  any  other  person  may  bring  the 
action.  On  principle  too,  it  should  seem,  that  if  there  be  a 
duty,  assumpsit  would  lie  for  it ;  but  that  cannot  be,  as  the 
statute  specifies  an  action  of  debt.  It  appears  therefore  to  me 
to  be  the  plainest  and  best  construction,  to  say,  that  no  duty  is 
fixed  in  the  loser  till  the  action  is  brought. 
[  311  ]  Heath,  J.  An  executor  clearly  could  not  bring  the  action, 
which  by  the  statute  is  limited  to  the  loser  himself,  within  the 
three  months.  But  the  assignees  of  a  bankrupt  are  different 
from  other  representatives ;  for  if  the  party  himself  were  to 
recover  the  money,  he  must  pay  it  over  to  the  assignees.  It 
is  to  be  considered  as  part  of  the  bankrupt's  estate,  which  has 
wrongfully  passed  to  the  winner;  and  if  so,  the  assignees  have 
a  right  to  it,  and  ought  in  reason  to  sue  for  it;     It  cannot  pos- 


(a)  [No  right  or  duty  vests  before     but  owere  where  the  party 
action  broucnt,  where  the  suit  is  by  a      sues  r] 
common  informer  (s  Bl.  Com.  437)» 

stbly 


IN  THE  Thirty-fourth  Year  of  GEORGE  IIL  311 

sibly  be  of  any  benefit,  to  hold  that  the  debt  does  not  vest  in      1794. 
the  assignees,  and  this  being  a  remedial  statute,  we  are  so    £[j^^^ 
to  construe  it  as  best  to  answer  the  purpose  for  which  it  was      agamM 

1  Paxi* 

made. 

RooKE,  J.  I  am  of  opinion  that  this  action  may  be  main* 
tained.  The  meaning  of  the  act  is,  that  the  money  lost  and 
paid  to  the  winner  is  part  of  the  property  of  the  loser.  Upon 
this  principle  it  was  holden  in  the  case  in  Strange^  that  the 
loser  might  make  an  affidavit  of  debt,  and  hold  the  winner  to 
bail.  This  is  also  a  remedial  act,  and  there  is  a  clear  distinc- 
tion between  remedial  and  penal  acts,  that  in  the  former, 
a  debt  is  due  to  the  party  grieved  before  the  commencement  of 
the  action,  but  not  in  the  latter.  As  the  money  then  was  part 
of  the  estate  of  the  bankrupt,  the  assignees  had  a  right  to  sue 
for  the  recovery  of  it. 

Lawrence,  J.,  having  argued  the  case  while  at  the  bar^ 
gave  no  opinion. 

Lord  Ch«  J.  As  I  find  that  my  Brothers  are  of  a  different 
opinion  from  me,  I  submit  to  their  authority.  Therefore  let 
there  be 

Judgment  for  the  Plaintiffs. 


END   OF   EASTER  TERM. 
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PuLLiN,  One,  &c.  against  Stokes,  On«,  &c.  ^85a! 

In  the  Exchequer  Chamber  in  Error. 

TN  this  case,  the  first  count  of  the  declaration  stated  that  the  ^.* "  not  a». 

Defendant  in  error  had  recovered  judgment  in  the  Court  of  error,  that 
King's  Bench  against  one  Mathias  Taylor  for  a  debt  of  400/.  2*^J}jj^^ 
and  635.  costs,  and  had  sued  out  2lJi.  fa.  directed  to  the  sheriiF  to  be  in  mi- 
oi  Somersetshire^  &c.  "and  thereupon  afterwards,  and  before  instead  of 
"  the  said  sum  of  400/.  together  with  sixty-three  shillings  so  as  ti»e  Defend- 
^'  aforesaid  recovered  were  made  of  the  said  goods  and  chattels  having' re- 
^*  of  the  said  Mathias  Taylor^  and  whilst  the  same  writ  was  in  Jy^^n^ 
**  force,  to  wit,  on  the  23d  day  of  April  in  the  year  of  our  Lord  against  jff. 
^*  one  thousand  *  seven  hundred  and  ninety-three,  at  the  city  of  bdng  deU-** 
"  Bristol  aforesaid,  he  the  said  James  (the  Plaintiff  in  error),  in  Tf^*°**** 
"  consideration  that  the  said  Thomas  (the  Defendant  in  error),  considcr- 
**  at  the  special  instance  and  request  of  the  said  James^  would  Jl^^hVspwiai 

instance  and 
request  of  C  had  reqitested  the  sheriff  not  to  execute  the  uril,  C,  promised  to  pay  A,  the  debt  and  costi, 
together  with  the  sheriff's  poundage,  bailiff's  fees,  and  other  charges. 

On  a  Judgment  by  default  and  error  brought,  the  promise  was  holden  to  be  binding  on  C,  though  it 
was  not  averred  that  the  sheriff  did  in  fact  desist  from  the  execution,  nor  what  the  amount  of  the  pound- 
age, &c.  was,  nur  tiiat  the  Defendant  had  notice  of  such  amount. 

{a)  [Accord.  MydMeton  v.  Wynn.  Willes,  597.  Humble  v.  Bland,  6  T.  R.  C  *  313  ] 
855.] 

VOL.  II.  z  *'  then 


Stokes, 
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1794.     ^'  then  and  there  withdraw  the  said  execution,  and  would  for- 

"T "  bear  and  desist  from  further  executing  the  said  writj  under- 

against  ^^  took  to  indemnify  the  said  Thomas  against  any  loss  or  damage 
^^  that  might  happen  in  consequence  of  his  withdrawing  the 
^^  execution  then  levied,  and  did  promise  to  pay  and  to  satisfy 
"  to  him  the  sum  of  225/.  10^.  being  for  principal,  interest  and 
"  costs  due  to  him  from  the  said  Mathias  Taylor^  together  also 
*<  with  sheriff's  poundage,  bailiff's  fees,  and  other  incidental 
*^  charges,  on  the  14th  day  of  May  then  next,  to  wit,  at  Bristol 
*'  aforesaid ;  and  the  said  Thomas  in  fact  says,  that  he  confiding 
^^  in  the  promise  and  undertaking  of  the  said  James  in  form 
'<  aforesaid  made,  afterwards,  to  wit,  on  the  same  day  and  year 
^^  last  aforesaid,  did  withdraw  the  said  execution,  and  did  for- 
*^  bear  and  desist  from  executing  the  said  writ,  and  the  said 
"  Thomas  in  fact  says^  that  he  hath  not  yet  been  paid  and  sa« 
*^  tisfied  the  said  sum  of  400/.  and  sixty-three  shillings,  or  any 
<*  part  thereof  so  as  aforesaid  recovered  by  him  against  the 
*<  said  Mathias  Taylor,  but  the  same  and  every  part  thereof 
**  still  remains  due  and  unsatisfied,  whereof  the  said  James  af- 
^<  terwards,  to  wit,  on  the  said  14th  day  of  May  in  the  year 
«  aforesaid,  and  often  afterwards,  to  wit,  at  Bristol  aforesaid, 
<<  had  notice,  yet  the  said  James  not  regarding  his  promise,  ftc'* 
The  second  count,  after  stating  similar  matter  of  inducement, 
went  on,  <^  and  thereupon  afterwards,  and  before  the  said  last- 
"  mentioned  sum  of  four  hundred  pounds,  together  with  six^- 
"  three  shillings,  were  made  of  the  goods  and  chattels  of  the 
"  said  Mathias  Taylor,  and  whilst  the  last-mentioned  writ  was 
"  in  force,  to  wit,  on  the  said  23d  day  of  April  in  the  said 
"  year  of  our  Lord  one  thousand  seven  hundred  and  ninety- 
<^  three,  at  Bristol  aforesaid,  he  the  said  JaTues  in  consideration 
*^  that  the  said  TJiomas,  at  the  like  special  instance  and  request 
"  of  the  said  James,  had  then  and  there  requested  the  said  sheriff 
"  to  forbear  and  desist  from  executing  the  said  'writ,  undertook 
"  and  to  the  said  Thomas  then  and  there  faithfully  promised  to 
"  pay  him  the  sum  of  two  hundred  and  twenty-five  poundS)  and 
*'  ten  shillings,  being  for  principal,  interest  and  costs  due  to 
**  him  from  the  said  Mathias  Taylor,  together  with  sheriff's 
<<  poundage,  bailiff^'s  fees,  and  other  incidental  charges,  on  the 
"  14th  day  of  May  then  next  at  the  city  of  Bristol  aforesaid,  in 
«  the  county  of  the  same  city,  &c."  There  were  also  the  com- 
mon counts. 

The 
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Tfae  Plaintiff  in  error  let  judgment  go  by  default  in  the  court     1794. 
below,  and  having  brought  a  writ  of  error,  assigned  the  com«     p^^^^ 
iBon  errors,  and  ^*  that  the  said  James  Pullin  (the  Plaintiff  in     agauut 
«  error),  is  not  in,  or  by  the  judgment  aforesaid,  amerced  or 
^*  declared  or  adjudged  to  be  in  misericordid  or  mercy,  but  on 
^*  the  contrary  the  said  Thomas  Stokes  (the  Defendant  in  error) 
*•  is  adjudged  to  be  in  mercy." 

This  was  argued  by  Lawes  for  the  Plaintiff  in  error,  who  con« 
tended  that  the  judgment  was  erroneous  on  two  grounds :— « 
1.  Because  the  Defendant  in  the  action  was  in  misericordid  in- 
stead of  the  Plaintiff.  2.  Because  the  second  count  was  bad  for 
want  of  a  consideration,  and  also  for  want  of  averments ;  and 
the  damages  being  general,  if  either  count  were  defective,  it 
was  a  good  reason  for  reversing  the  judgment.  1.  This  is  not 
a  case  within  the  statute  16  and  17  Car.  2.  c.  8.,  which  indeed 
enactsy  <*  that  no  judgment  shall  be  reversed  for  want  of  mise^ 
^*  rieordid  or  capiatur^  or  by  reason  that  a  capiatur  is  entered 
^<  for  a  misericordid  or  a  misericordid  is  entered  where  a  capia^ 
^^  tur  ought  to  have  been  entered";  but  here  the  misericordid 
is  annexed  to  the  wrong  person,  to  the  Defendant  instead  of 
the  Plaintiff,  a  fault  for  which  the  statute  does  not  provide  a 
remedy.  2.  A  consideration  necessary  to  support  an  assumpsit 
must  be  such  as  is  either  beneficial  to  one  party  or  detrimental 
to  the  other.  Now  in  the  second  count  it  is  merely  stated,  that 
tfae  Defendant,  in  consideration  that  the  Plaintiff,  at  his  special 
instance  and  request,  had  requested  the  sheriff  to  forbear  from 
executing  the  writ,  promised  to  pay  the  debt  and  costs,  toge- 
ther with  sheriff's  poundage,  bailiff's  fees,  and  other  incidental 
charges,  &c.;  but  it  is  not  averred  that  the  sheriff  did  actually 
fiyrbear ;  if  he  did  not,  there  was  no  detriment  to  the  Plaintif}^ 
and  clearly  the  Defendant  in  either  case  received  no  benefit. 
The  Plaintiff  ought  also  to  have  shewn  that  the  sheriff  was 
bound  to  attend  to  his  request,  if  it  had  been  made,  otherwise 
the  consideration  fails.  But  a  sheriff  is  not  bound  to  attend 
to  such  a  request,  after  the  writ  is  delivered  to  him ;  as  on  the 
one  hand  he  cannot  refuse  to  execute  the  process  of  the  Court, 
so  OD  the  other,  he  has  a  right  to  go  on  with  the  execution  to 
secure  his  poundage,  which  arises  on  the  fact  of  seizure.  In  1 
BcIL  Abr.  23.  c.  27.  it  is  said,  that  "  if  A.  lease  land  to  B.  at 
^*  will,  and  A,  promise  £.,  that  in  consideration  that  he  will  sur- 
**  render  the  estate  at  will  to  him,  that  A.  will  provide  a  par^ 

z  2  *^  sonage 


Stokes. 
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1.794.      ^^  sonagc  for  L  5.,  this  is  not  a  good  consideration  to  have  an 
;;;  "  action,  because  he  may  determine  the  lease  at  will  at  his 

PULI.IN  . 

agavist  "  pleasure";  so  in  the  present  case,  the  Plaintiff  might  have  re- 
voked his  request  to  the  sheriff  immediately  after  he  had  made 
it.  Another  defect  in  the  count  is,  that  though  it  is  stated  that 
the  Defendant  undertook  to  pay  the  poundage,  bailiff's  fees, 
and  charges,  there  is  no  averment  what  the  amount  of  the 
poundage,  &c.  was,  or  that  he  had  notice  of  it;  for  as  he  could 
not  of  himself  know  that  amount,  there  could  be  no  default  on 
his  part  till  notice  was  given  him  of  the  sum  he  was  to  pay. 
Hardr,  42. 

Praed,  contra.  With  regard  to  the  first  objection  taken  on 
the  other  side,  it  seems  only  necessary  to  observe,  that  the  sta- 
tute 16  and  17  Car.  2.  after  specifying  the  objections  which  shall 
not  prevail  to  reverse  a  judgment,  goes  on  to  say,  **  all  such 
<*  omissions,  variances,  defects,  and  all  other  matters  of  like 
<^  nature^  not  being  against  the  right  of  the  matter  of  the  suit, 
^<  nor  whereby  the  issue  or  trial  are  altered,  shall  be  amended 
"  by  the  justices  or  other  judges  of  the  courts  where  such  judg- 
^<  ments  are  or  stall  be  given,  or  whereunto  the  record  is  or  shall 
**  be  removed  by  writ  of  errorT  The  stat.  also  27  £/*«•  c.  8. 
which  first  instituted  the  Court  of  Exchequer  Chamber  as  a 
Court  of  Appeal  from  the  King's  Bench,  expressly  "  excepts 
errors  to  be  assigned,  for  any  want  of  form  in  any  writ,  return, 
plaint,  bill,  declaration,  or  other  pleading,  process,  verdict  or 
proceeding  whatever";  and  the  4  Anne^  c.  16.  s.  2.  extends  the 
statutes  oi  Jeofail  to  judgments  by  default. 

As  to  the  second  point,  supposing  for  the  sake  of  argument, 
that  the  second  count  were  defective,  yet  the  first  is  good,  and 
a  court  of  error  may  award  a  venire  de  novo  to  assess  damages 
on  that  count  Grant  v.  Astle^  Dougl.  722.  But  in  truth  there 
is  a  good  consideration  disclosed  on  the  second  count.  The 
slightest  detriment  to  the  Plaintiff  is  sufficient,  3  BufT.  1673, 
and  here  it  is  to  be  presumed  that  the  sheriff  did  not  proceed, 
for  if  he  had  so  done  after  the  Plaintiff's  request  he  would  have 
been  liable  to  have  the  proceedings  set  aside  with  costs.  With 
respect  to  the  notice,  the  amount  of  the  poundage,  &c.,  was  a 
fact  as  much  within  the  knowledge  of  one  party  as  the  other. 

The  Court  held  that  all  the  objections  failed :  that  clearly 
there  could  be  no  error  assigned  with  respect  to  the  misef^cordid; 
that  as  to  the  consideration  of  the  promise  in  the  second  count, it 

was 
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was  sufficient  to  state  the  request  to  forbear,  if  the  contrary 
did  not  appear,  that  is,  that  the  sheriff  did  not  desist  from  pro- 
ceech'ng  in  the  execution;  and  that  though  the  want  of  state- 
ment of  notice  might  have  been  a  ground  of  special  demurrer, 
yet  as  the  amount  of  the  poundage  was  capable  of  being  ascer- 
tained on  a  writ  of  inquiry,  it  was  not  a  substantial  objection 
in  error. 

Judgment  affirmed. 


1794, 

Stojc  cs. 


GooDALL  asfainst  SxiiLTON.  f'^^''^: 

o  June  28th. 

^PHIS  was  an  action  for  goods  sold  and  delivered,  in  which  ^.  agrees  tr 
a  verdict  was  found  for  the  Plaintiff,  with  liberty  for  the  i/.  whopaj 
Defendant  to  move  for  a  new  trial  or  a  nonsuit,  in  case  the  ^  ^^"^^'^ 

'  sum  or 

Court  should  be  of  opinion,  on  the  report  of  the  evidence,  that  money  as 

the  action  could  not  be  maintained.  go"dran' 

The  material  facts  which  appeared  from  Mr.  J.  Ashhursfs  re-  i«f"^t?ii>n 

,  .  cloths  fur- 

port,  were,    that  the  plamtin  had  agreed  to  sell  a  quantity  of  nishedby 

wool  to  the  Defendant,  that  a  shilling  earnest  was  paid  on  the  '^jjj"fi  f^'j^ 

part  of  the  Defendant  to  bind  the  bargain,  that  the  wool  was  buiUUng  bc- 

packed  in  cloths  furnished  by  the  Defendant  for  that  purpose,  J/"^n"^/° 

and  left  at  a  hovel  beloni'inff  to  the  Plaintiff,  and  that  the  De-  ^»>all  send 

lendant  was  to  send  his  waggon  m  a  tow  days  to  take  it  away.  but^^.  de- 

But  while  the  Defendant's  servant  was  vvci^iiiiuij  and  packing:  ^^^resatth. 

o        o  I  C3    same  tune 

that  they 
shall  not  be  carried  away  till  he  is  paid.     This  i.s  not  a  delivery  to  li.  {a). 


[a)  [The  question  as  to  the  deli- 
very of  goods  arises  in  many  dif- 
ferent ways : — 

1.  What  delivery  is  sufficient  to 
complete  the  contract,  so  as  to  pass 
the  property  to  the  purchaser.  Han- 
son  y,  Mcj/erf  6  East,  614.  liugg  v. 
Mined,  \\  East,  210.  Wallace  v. 
Breeds,  13  East,  522,  Busk  v.  Davis, 
2  M.  &  S.  397.  Zagurj/  v.  Furnctl, 
2  Campb.  N.  P.  C.  240.  Atiflen  v. 
Craven,  4  Taunt.  644.  JVhite  v.  Jl'iics, 

5  Taunt.  176. 

2.  What  delivery  is  sufficient  to 
defeat  the  right  of  stoppage  in  tran- 
situ.   Hammond  v.  yinderson,  1  Bos. 

6  Pul.  N.  R.  69.  Scott  V.  Pettit,  3 
Bos.  &  Pul.  469.  Whitchoiisc  v.  Frost, 
12  East,  614.  Stovcld  v.  Hughes,  14 
East,  308.  Hurry  v.  Mangles,  1 
Campb.  N.  P.  C.  452.    Harmon  v. 


Anderson,  2  Canipb.  N.  P.  C  242. 
Withers  v.  Lj/ssy  4  CaUij/b.  N.  P.  C. 
237.  Spear  v.  Travers,  -J  C'anii)b.  N. 
P.  C.  251.  Lifcas  V.  JJorreiu,  I  B. 
Moore,  29.  Green  v.  Hayihorne,  1 
St  ark .  N.  P,  C .  4  J  7 .  Ha  ires  \,  U  'at- 
son,  2  13.  &  C.  5 10.  1  R.  &  M.  N. 
P.  C.  6.  and  sec  tiie  note  thtrc. 

3.  V'hat  delivery  is  buHicicnt  to 
constitute  nil  acceptance  of  goods 
under  the  Statute  of  l^'rauds.  Chap' 
iiu  V.  Rogers,  I  East,  19-.  Elmore  v. 
Stone,  1  Taunt.  458.  Ihirc  v.  Pal- 
mer, 5  13.  &  A.  321 .  Tempest  v.  Fitz- 
gerald, id.  680.  Hanson  v.  Armitage, 
5  B.  &  A.  557.  Carter  v.  7'oussaint, 
5  B.  &  A.  H55.    Baliley  v.  Parker,  2 

B.  &  C.  57.    Bentall  v.  Burn,  3  B.  & 

C.  423.  Phillips  V.  Bistolli,  2  B.  &  C. 
511.] 


it, 
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1794.     ity  and  proposing  to  the  Plainti£P  to  fix  the  time  when  the 
GooDALL    ^*^ggo^  should  come,  the  Plaintiff  declared  that  "  it  should 
against      not  go  off  his  premises  till  he  had  the  money  for  it." 

^^'  Le  Blanc,  SerjU,  shewed  cause  against  the  rule,  by  contend- 
ing that  as  the  wool  was  packed  in  the  Defendant's  cloths,  and 
deposited  in  a  particular  place  till  his  waggon  should  come  and 
take  it  away^iere  was  a  delivery  to  him.  But  the  Court  (ab- 
sent the  LordChief  Justice)  were  so  clearly  of  a  different  opinion, 
that  they  stopped  the  counsel  on  the  other  side. 

BuLLER,  J.  In  general,  in  questions  of  this  sort,  the  usage 
of  trade  is  resorted  to  in  order  to  shew  whether  there  has  been 
a  delivery  or  not :  as  in  the  case  of  wharfs  and  the  like.  But 
here  the  evidence  is  that  the  Plaintiff  peremptorily  insisted  on 
not  parting  with  the  goods  till  he  was  paid ;  clearly  therefore 
there  was  no  delivery. 
[  317  ]  Heath,  J.  The  Plaintiff  seems  to  me  to  have  counter- 
manded the  delivery  of  the  wool. 

RooKE,  J.,  of  the  same  opinion.     The  Plaintiff  had  a  right 
over  the  goods  at  the  time,  and  if  so,  they  were  not  delivered; 
^  for  if  they  had  been  delivered,  that  right  would  have  been  in 
the  Defendant. 

Rule  absolute  for  a  nonsuit. 


Tvaday,  Lynn  and  Another  against  Bruce. 

July  UL  ^ 

A.  declared,  fTHHIS  was  an  action  of  assumpsit.  The  first  count  of  the 
iideiution°*  declaration  was  on  a  forbearance  to  sue  on  a  bond  given 

that  he  at      jjv  the  Defendant  to  the  Plaintiffs  for  9,001.     The  second  was 

the  request        ^ 

of  ^.  had  as  follows :  ^^  and  whereas  also  afterwards,  &c.  in  consideration 

^^"^^  that  the  said  Roberl  and  Thomas  (the  Plaintiffs)  at  the  special 

to  acceiit  instance  and  request  of  the  said  Charles  (the  Defendant)  had 

from  B,  a  then  and  there  consented  and  agreed  to  accept  and  receive,  of 

compoMUon  ^^^  f^Q^^  (j^q  saij  CharlcSj  a  certain  composition  of  fourteen 

of  to  much  J  1  • 

in  the  pound  shillings  in  the  pound,  and  so  in  proportion  for  a  lesser  sum 
tun"sum '^"  than  a  pound,  upon  a  certain  other  sum  of  one  hundred  and 
of  money  £ye  pounds  five  shillings  and  two  pence,  then  due  and  owing 
2?.  to  A,  in   from  the  said  Charles  to  the  said  Robert  and  ThomaSy  upon  and 

fullio/u^ic- 

tion  and  disduxrge  of  the  debt,  JB.  promised  to  pay  the  composition ;  this  was  not  a  good  con^dention 

to  support  an  asmnqtsU  against  B,,  a  mere  accord  not  being  a  ground  of  action  (a). 

(a)  [Vide  James  v.  David,  5  T.  R.  141.] 

by 
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by  virtue  of  a  certain  other  writing  obligatory,  bearing  date,      1794- 
&C.  made  and  executed  by  the  said  Charles  to  the  said  Robert       ^^^ 
and   Thojuas^  whereby  he  became  held  and  firmly  bound  to      agmmt 
them,  in  the  sum  of  two  hundred  pounds,  in  full  satisfacticm        ^^^ 
and  discharge  of  the  said  last  mentioned  writing  obligatory, 
and  all  monies  due  thereon,  he  the  said  Charles  undertook  and 
then  and  there  faithfully  promised  the  said  Robert  and  Thomas 
to  pay  them  the  said  composition  of  fourteen  shillings  in  the 
pound,  and  so  in  proportion  for  a  lesser  sum  than  a  pound, 
upon  the  said  last  mentioned  sum  of  one  hundred  and  five 
pounds  five  shillings  and  two  pence,  upon  request;  and  the  said 
Robert  and  Thomas  in  fact  say,  that  the  said  composition  of 
fourteen  shillings  in  the  pound,   and  so  in  proportion  for  a 
lesser  sum  than  a  pound,  upon  the  said  last  mentioned  sum  of 
one  hundred  and  five  pounds  five  shillings  and  two  pence, 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  seventy     , 
three  pounds  thirteen  shillings  and  sixpence,  to  wit,  at  West" 
minster  aforesaid,  whereof  the  said  Charles  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  at  JVestmifister  afore-    [318] 
said,  had  notice ;  and  although  the  said  Charles  hath  paid  to 
the  said  Robert  and  Thomas  a  certain  sum  of  money,  to  wit,  the 
sura  of  seventy  pounds  and  six  shillings,  part  of  the  said  last 
mentioned  sum  of  seventy-three  pounds  thirteen  shillings  and 
six  pence,  the  amount  of  the  said  last  mentioned  composition, 
yet  the  said  Charles  not  regarding,  &c.  hath  not  yet  paid  the 
sum  of  three  pounds  seven  shillings  and  six  pence,  being  the 
residue  of  the  said  sum  of  seventy-three  pounds  thirteen  shil- 
lings and  sixpence,  the  composition  last  aforesaid,  or  any  part 
thereof,  &c." 

A  verdift  having  been  found  for  the  Plaintiffs  on  the  whole 
declaration,  a  motion  was  made  in  arrest  of  judgment  on  the 
ground  of  the  insufficiency  of  the  second  count,  and  after  argu- 
ment the  opinion  of  the  Court  was  thus  delivered  by 

Lord  Chief  Justice  Eyre.  This  is  a  motion  made  in  arrest 
of  judgment,  on  an  objection  to  the  second  count  of  the  de- 
claration. The  substance  of  that  count  is,  that  in  consideration 
that  the  Plaintiff  at  the  Defendant's  request,  had  consented  and 
agreed  to  accept  and  receive  from  the  Defendant  a  composition 
of  fourteen  shillings  in  the  pound,  and  so  in  proportion  for  a 
lessCT  sum  than  a  pound,  upon  105L  5s.  9,d.  due  from  the  De-  i 
fendant  to  the  Plaintiff'  on  a  bond  dated  the  SOtli  March  1792 

for 
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1 794.  for  200/.,  in  full  satisfaction  and  discharge  of  the  bond  and  all 
L^j^  money  due  thereon,  the  Defendant  promised  to  pay  the  said 
against  Composition.  It  is  then  averred,  that  the  composition  amounted 
to  73/.  I3s.  6d.t  and  that  the  Defendant  had  paid  the  Plaintiff 
70/.  6s.y  part  thereof.  The  breach  is,  that  he  did  not  pay  3/. 
7s,  6d.  the  residue.  This  will  be  found  to  be  a  very  clear  case, 
when  the  nature  of  the  objection  is  understood.  The  consi- 
deration of  the  promise  is,  as  stated  in  this  count,  on  an  agree- 
ment to  accept  a  composition  in  satisfaction  of  a  debt.  If  this 
is  an  agreement  which  is  binding,  and  can  be  enforced,  it  is  a 
good  consideration.  If  it  is  not  binding,  and  cannot  be  en- 
forced, it  is  not  a  good  consideration.  It  was  settled  in  the 
case  ot  Allen  v.  Harris^  1  Lord  Raym,  122.  upon  consideration 
of  all  the  cases,  that  upon  an  accord,  which  this  is,  no  remedy 
lies ;  it  was  said,  that  the  books  are  so  numerous  that  an  accord 
ought  to  be  executed,  that  it  was  impossible  to  overturn  all  the 
authorities :  the  expression  is,  "  overthrow  all  the  books."  It 
was  added,  that  if  it  had  been  a  new  point,  it  might  have  been 
worthy  of  consideration.  But  we  think  it  was  rightly  settled 
[319]  upon  sound  principles.  Interest  reipublioB  ut  sit  Jinis  litium: 
accord  executed  is  satisfaction :  accord  executory  is  only  sub- 
stituting one  cause  of  action  in  the  room  of  another,  which 
might  go  on  to  ai)y  extent.  The  cases  in  which  the  question 
has  been  raised,  whether  an  accord  executory  could  be  en- 
forced, and  in  which  it  has  been  so  often  determined  that  it 
could  not,  have  been  cases  in  which  it  has  been  pleaded  in  bar 
of  the  original  action.  But  the  reason  given  in  three  of  the 
cases  in  1  Roll.  Abr.  title  Accord^  pL  11,  12,  13.  is,  because  the 
Plaintiff  hath  not  any  remedy  for  the  whole,  or  where  part  has 
been  performed  for  that  which  is  not  performed;  which  goes 
directly  to  the  gist  of  this  action,  as  it  is  stated  in  the  count 
objected  to.  This  is  an  action  brought  to  recover  damages, 
for  that  part  of  the  accord  which  has  not  been  performed.  But 
an  accord  must  be  so  completely  executed  in  all  its  parts,  be- 
fore it  can  produce  legal  obligation  or  legal  effect,  that  in 
Peyton's  cnsc,  5  Co.  79.  b,  it  was  holden,  that  where  part  of  the 
accord  had  been  executed,  tender  of  the  residue  would  not  be 
sufficient  to  make  it  a  bar  to  the  action,  but  that  there  must  be 
an  acceptance  in  satisfaction.  There  are  two  cases  in  Cro. 
Eliz.  304*,  305,  to  the  same  effect.  It  was  argued  according  to 
the  oases  in  Roll.  Abr.  that  an  accord  executory  in  any  part,  is 

no 
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no  bar,  because  no  remedy  lies  for  it  for  the  Plaintiff.  Per-  1794« 
haps  it  would  be  a  better  way  of  putting  the  argument  to  say  "ltioT 
that  no  remedy  lies  for  it  for  the  Plaintiff,  because  it  is  no  bar.  ;f^. 
But  put  either  way,  it  concludes  in  support  of  the  objection  to 
the  second  count  in  this  declaration,  and  consequently  the 
judgment  must  be  arrested. 

Rule  absolute  to  arrest  the  judgment. 


BeucsI 


Naish  against  Tatlock   and   Others,  Assignees   of  »w«««%, 

Lediard  a  Bankrupt. 

TN  this  action  for  use  and  occupation,  the  first  count  of  the  ^**°*°* 
declaration  stated  that  the  Defendants  *^  were  indebted  to  year  of  a 
the  Plaintiff  in  the  sum  of  seventy  pounds  of  lawful  money  of  '^^JJJl'^f 
*  Great  Britain^  for  the  use  and  occupation  of  two  counting  becomes  a 

1  !••  J  II  1     o  J.  '      bankrupt  in 

houses,  one  diumg  room,  and  one  chamber,  parcel  oi  a  certain  ^he  middle 
messuage  or  tenement  with  the  appurtenances,  of  the  Plaintiii^  of  the  year, 

ttUUl    Alio    l&V^ 

situate  &c.  before   that  time   used,  occupied,  possessed  and  signees enter 
enjoyed,  as  well  hy  one  Thomas  Lediard,  whose  ta-m  and  estate  "1^^, 


>88es8ion 

therein  the  Defendants  afterwards  hady  as  hy  the  Defendants^  at  for  the  re- 
their  special  instance  and  request^  for  a  long  space  of  time  then  the  year. 
elapsed,  from  and  under,  and  as  tenants  thereof  respectively j  to  "^^  ^^f 
the  Plaintiff,  and   by  her  permission;  and  being  so  indebted,  tain  an  ao- 
the  Defendants  undertook,  and  to  the  Plaintiff  faithfully  pro-  ^l^^^ 
mised  to  pay,  &c."    The  second  count  was  on  a  quantum  meruit  tion  against 
for  the  same  use  and  occupation  by  Lediard^  ^^  whose  estate,  ees,  fo^e 
term  and  interest  the  Defendants  had,"  and  by  the  Defendants.  *»^™P^'» 

rnt  X  occupation 

There  were  also  the  common  counts.  The  general  issue  was  as  well  as 
pleaded,  and  12/.  paid  into  Court.  After  argument  and  time  wiAour°* 
taken  to  consider,  the  judgment  of  the  Court  was  thus  given  pro?ingMtftr 

"y  itance  and 

Lord  Chief  Justice  Eyre.    The  verdict  passed  for  the  Plain-  [Jf^^^ 

tiff  in  this  cause,  subject  to  the  opinion  of  the   Court  on  the  mpt  to  oo- 

matter  of  law,  arising  upon  the  facts  appearing  in  evidence  and  i3^he"time 

found  by  the  jury,  considered  with  reference  to  the  declaration,  that  elapsed 

It  is  stated  in  the  first  count  of  this  declaration,  that  the  De-  bank- 

fendaiits  were  indebted  to  the  Plaintiff  in  seventy  pounds,  for  ™P*<^y  («)• 

r  *  320  1 

(a)  [So  a  husband  is  not  liable  for      son  v.  Courthorpe,   I  Dow.  &  Ryl. 

the  use  and  occupation  of  a  house      205.  which  appears  to  be  at  variance 
by  his  wife  dum  sola.   Richardson  v.      with  the  principal  case.] 
Hall,  1  Brod.  &  Bing.  50.     See  Gib- 

the 
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1794.     the  use  and  occupation  of  certain  apartments  in  his  house  be* 
T^  fore  that  time  used,  occupied,  possessed,  and  enjoyed,  as  well 

tiffmut     by  one  Thomas  Lediardf  whose  term  and  estate  therein  the 
4SIOCK.    j)^^|,  jmi^  afterwards  had,  as  by  the  Defendants  at  their  spe- 
cial instance  and  request,  for  one  year  then  elapsed,  from  and 
under,  and  as  tenants  thereof  respectively  to  the  Plaintiff,  and 
by  her  permission,  and  that  being  so  indebted,  they  promised 
to  pay.     The  second  count  is  upon  a  quantum  meruit^  in  con- 
sideration that  the   Plaintiff  at  the  like  special  instance  and 
request  of  the  Defendants,  had  permitted  the  said  Thomas  Le^ 
diardy  whose  estate,  term,  and  interest,  the  Defendants  had  as 
well  as  the  Defendants  themselves  respectively,  to  have,  use, 
and  occupy  the  same  apartments,  and  that  Lediard  and  the 
Defendants  respectively,  had  accordingly  had,  used,  and  occu- 
pied the  same  for  a  year,  by  such  permission  of  the  Plaintiff 
The  material  facts  of  the  case  were,  that  after  Lediard  had 
occupied  these  apartments  for  a  certain  part  of  the  year  under 
an  agreement  to  pay  seventy  pounds  a  year  for  them,  he  became 
a  bankrupt,  and  the  Defendants,  who  were  his  assignees,  then 
[  321  ]    entered  into  possession  and  continued  in  the  occupation  of  them 
for  the  rest  of  the  year;  and  that  after  the  expiration  of  the  year, 
Mr.  Tatlockj  one  of  the  Defendants,  wrote  the  following  note  to 
Mr.  Ward^  the  solicitor  for  the  commission  of  bankrupt  against 
Lediard ;  '^  Mr.  TatlocKs  respectful  compliments  to  Mr.  Wari^ 
<*  the  bearer  is  a  Mrs.  Naish^  a  widow  lady,  whomMr.  Lediard 
<*  rented  his  house  in  Austin  Friars  of;  there  is  due  to  her  for 
*'  rent,  fifty  pounds,  we  having  paid  her  twenty  pounds  since 
'*  the  commission,  there  is  also  five  pounds  fifteen  shillings  and 
*'  six-pence  for  coals  likewise  for  our  use  since  the  oommissioo; 
'*  now  I  wish  you  to  give  an  order  upon  Mr.  TaUock  for  the 
^*  above,  as  we  certainly  are  bound  to  pay  her.   London^  20th 
"  July^   1792."     This  paper  was  delivered  to  Mrs.  Naish  the 
Plaintiff,  by  Tatlock,  to  be  delivered  to  Wardj  and  it  was  de- 
livered, but  some  dispute  arising,  the  fifty  pounds  were  not 
paid,  in  consequence  of  which  tbis  action  was  brought,  and 
then  a  proportion  of  the  annual  rent  of  seventy  pounds  for  that 
part  of  the  year  during  which  the  Defendants  were  in  the  oc- 
cupation of  the  premises,  was  paid   into   Court.     Upon  this 
state  of  facts,  it  was  insisted,  on  the  part  of  the  Defendants, 
that  the  Plaintiff  had  not  proved  her  case  stated  in  the  decla- 
ration.   The  qu^ion  was  saved  for  the  opinion  of  the  Court, 

after 


IN  THE  TuiBn-FOUETH  Yi^AB  OF  GEORGE  III.  SS£ 

after  it  had  been  left  to  the  jury  to  say  distinctly,  whether  the  1704. 
agreement  was  or  was  not  to  pay  the  rent  annually,  which  they  ^^^ 
found  in  the  affirmative,  and  whether  the  seventy  pounds  men-  agahui 
tioned  in  the  note  of  the  20th  July^  i  792,  was  the  year's  rent, 
or  was  a  sum  which  the  Defendants  had  agreed  to  pay  for  their 
own  occupation;  as  to  which  the  jury  found,  that  it  was  the 
rent  for  the  whole  year,  including  the  time  of  Lediard^s  occur 
pation.  At  the  tHal,  I  was  strongly  inclined  to  agree  in  opi- 
ziion  with  Mr.  Tatlockf  that  the  real  merits  of  the  case  were  on 
the  side  of  the  Plaintiff.  It  was  at  the  same  time  apparent, 
that  they  were  very  much  entangled  and  brought  into  great 
hazard  in  this  form  of  action.  This  induced  me  strongly  to 
recommend  a  compromise  between  the  parties,  which  has  not 
been  acceded  to;  we  are  therefore  called  upon  to  decide  the 
-strict  question  of  law,  and  after  having  heard  a  very  full  dis- 
cussion of  this  case  from  the  Bar,  and  taken  time  to  consider  of 
it,  we  find  ourselves  obliged  to  pronounce  that  the  evidence  on 
the  part  of  the  Plaintiff  is  not  sufficient  to  maintain  this  action. 
It  is  stated  in  both  the  counts,  of  which  I  have  given  an  abridg- 
ment, that  the  Plaintiff's  demand  is  founded  upon  a  use  and  [  322  ] 
occupation  by  Lediard  for  a  part  of  the  year,  and  by  the  De- 
fendants for  the  residue  of  the  year,  both  occupations  being 
had  by  the  permission  of  the  Plaintiff,  at  the  special  instance 
and  request  of  the  Defendants.  These  latter  words,  often  mere 
words  of  form,  are  here  words  of  substance  and  operative,  con- 
necting the  occupation  of  the  Defendants,  for  which  they  were 
bound  to  make  a  satisfaction,  with  the  occupation  of  Lediard^  a 
stranger,  for  whose  occupation,  primdfade  at  least,  the  Defend- 
ants were  not  bound  to  make  a  satisfaction.  In  point  of  fact, 
it  was  not  at  the  request  of  the  Defendants,  that  Lediard  was 
permitted  to  occupy ;  the  Defendants  had  no  relation  to  Le- 
diardy  but  as  his  assignees,  and  that  relation  did  not  commence 
till  the  close  of  his  occupation ;  that  relation  therefore,  alone, 
could  not  have  the  effect  of  making  them  personally  liable  to 
answer  for  his  occupation  before  his  bankruptcy.  The  aver- 
ment that  he  had  been  permitted  to  occupy  at  the  request  of 
the  Defendants,  is  therefore  substance,  and  not  mere  form,  and 
a  failure  in  the  proof  of  it  is  fatal.  The  framer  of  this  decla- 
ration seems  to  have  been  aware  of  this  difficulty,  and  to  have 
endeavoured  to  obviate  it  by  throwing  into  the  declaration, 
the  words  *^  whose  term  and  estate  therein*^  in  the  first  count, 

and 
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1794.     and  th^  words  **  *whose  estate  term  and  interest^*  in  the  second, 

•~ the  Defendants  had.     This  very  loose  and  general  averment 

agpintt      seems  to  have  been  calculated  to  facilitate  the  passage  of  the 
Tazlocx.    Q^iigj.  averment  "  of  the  Defendrmfs  request**  through  the  cause 
at  nisi  prius  ;    and  if  it  had  passed  smoothly  there,  would  pro- 
bably have  been  the  averment  which  would  have  been  relied 
upon  after  a  verdict,  and  this  last  would  have  been  discarded. 
Loose,  informal,  and  indistinct  as  it  is,  it  might  serve  to  intro- 
duce at  the  trial,  that  Lediard  was  a  tenant  for  a  year  at  a  rent 
of  seventy  pounds  payable  at  the  end  of  the  year,  and  that  the 
assignees  having  entered  into  possession  as  assignees,  entered 
under  that  demise  and  became  assignees  of  the  lease,  and  bound 
to  pay  the  rent  which  became  due  after  the  assignment.    It 
might  then  be  with  great  colour  urged,  that  rent  due  is  re- 
coverable in  an  action  for  use  and  occupation,  and  if  the  rent 
is  really  due,  the  manner  of  stating  the  use  and  occupation 
seems  to  have  more  form  than  substance  in  it     I  was  for  a 
time  inclined  so  to  consider  the  case,  but  upon  further  con- 
sideration of  the  nature  of  the  action  for  use  and  occupation, 
and  of  the  scope  and  purview  of  the  statute  1 1  Geo.  2.  we  are 
of  opinion,  that  the  circumstances  under  which  the  Defend- 
Ji  323  ]    ants  succeeded  to  the  occupation  of  the  premises  will  not  prove 
or  dispense  with  the  proof,  that  Lediard^ s  occupation  was  at 
the  request  of  the  Defendants.     The  action  for  use  and  occu- 
pation is  in  its  own  nature  collateral  to  the  action  on  a  con- 
tract for  rent  upon  a  demise,  and  it  was  so  holdcn  in  the  case 
of  Johnson  v.  May,  3  Lev,  150.:  if  the  Defendant  did  in  fact 
use  and  occupy  by  the  permission  of  the   Plaintiff,  and  had 
expressly  promised  to  pay,  though  the  Plaintiff  had  no  title  or 
perhaps  an  equitable  title  only,  the  action  lay  {a). 

Under  the  statute,  a  landlord  who  has  rent  owing  to  him  is 
allowed  to  recover,  not  the  rent,  but  an  equivalent  for  the  rent, 
a  reasonable  satisfaction  for  the  use  and  occupation  of  the  pre- 
mises which  have  been  holden  and  enjoyed  under  the  demise, 
by  the  action  for  the  use  and  occupation ;  and  it  is  provided 
on  his  behalf,  that  if  the  demise  be  produced  against  him  it 
shall  not  defeat  his  action,  as  it  would  have  done  before  the 
statute,  but  the  fixed  rent  shall  only  be  used  as  a  medium^  by 
which  the  uncertain  damages  to  be  recovered  in  this  form  of 
action  shall  be  liquidated.     What  is  given  by  this  statute?    A 

(a)  [Vide  Hali  v.  Vaughan,  6  Price,  1S7.] 

reasonable 
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reasonable  satisfaction  for  the  use  and  occupation^  is  the  thing  1794. 
intended  to  be  given,  the  form  of  action  marked  out  (being  en-* 
larged  by  a  necessary  construction,  so  as  to  be  allowed  to  be 
maintained  without  an  express  promise)  is  the  proper  form  in 
which  such  reasonable  satisfaction  is  to  be  recovered ;  but  the 
reasonable  satisfaction  which  in  its  own  nature  must  apply  to 
something  specific,  by  which  it  can  be  estimated,  being  here 
given  for  use  and  occupation,  and  for  nothing  else,  it  is  a  re- 
medy which  in  its  own  nature  is  not  co-extensive  with  a  con* 
tract  ibr  rent,  nor  does  it  seem  to  have  been  within  the  scope 
and  purview  of  the  act,  to  make  this  remedy  co-extensive  with 
all  the  remedies  for  the  recovery  of  rents  claimed  to  be  due,  by 
the  mere  force  of  the  contract  for  rent.  The  statute  meant  to 
provide  an  easy  remedy  in  the  simple  case  of  actual  occupation, 
leaving  other  more  complicated  cases  to  their  ordinary  remedy. 
In  the  case  now  under  consideration,  the  Plaintiff  must  be  left 
to  such  other  remedy  as  she  may  be  advised  to  pursue :  she 
cannot  recover  in  an  action  for  use  and  occupation  without 
proof  of  the  use  and  occupation  alleged,  and  if  she  can  re- 
cover at  all  in  this  form  of  action,  against  one  man  for  use  and 
occupation  by  another,  (as  to  which  we  give  no  opinion,)  it  must 
be  upon  the  ground  of  that  occupation  having  been  permitted 
at  his  reque^  and  that  request  roust  be  proved  (a).  The  con-  [  S24»  3 
sequence  is,  that  a  nonsuit  must  be  entered,  and  the  postea  de- 
livered to  the  Defendants. 

Postea  to  the  Defendants. 

(a)  [Vide  Bull  v.  Sibbs,  8  T.  R.  327.] 


Calland  against  Troward. 

£6  T.  R.  439.  Affirmed  on  Error  in  K.  B.  and  afterwards  in 
Dom.  Proc.  tb.  778.  8  Br.  P.  Ca.  71,  &  C] 


Vednetday, 
JvfydHu 


npHIS  was  an  action  of  covenant,  and  the  declaration  stated  [If  after  a 

"  that  by  a  certain  indenture  made  at  London  aforesaid,  5^^  ^^ 
to  wit  in  the  parish  of  Saint  Maty-le-Bow  in  the  ward  of  Cheap  <Ation  to  a 
on  the  26th  day  oi  July  in  the  year  of  our  Lord  1791>  between  in^^'bent 
the  said  Richard  (the  Defendant)  of  the  one  part,  and  the  said  pf."^* 

^  *  buhop^by 

which  the  living  becomes  vacant,  and  the  King  is  entitled  to  present ;  the  grantee  may  preient  on  the 
next  vacancy  occasioned  by  the  death  or  resignatfen  of  the  Kuig's  presenteei] 

John 


9U  CASES  IN  TRINITY  TERM 

1794.     John  CaUand  of  the  other  part,  one  part  of  which  said  inden* 
Callam    ^^®  sealed  with  the  seal  of  the  said  Richard^  the  said  John  now 

agmnat  brings  here  into  Courti  the  date  whereof  is  the  same  day  and 
'^*^  year  aforesaid,  reciting  that  the  said  Richard  was  seised  in  fee 
simple  of  and  in  the  adrowson  of  the  rectory,  parsonage^  or 
parish  church  of  Blechingley  in  the  county  of  Surryj  of  which 
living  the  reverend  Matthew  Kenrick  doctor  in  divinity  was  then 
the  incumbent,  and  further  reciting,  that  the  said  John  had 
contracted  and  agreed  with  the  said  Richard  for  the  absolute 
purchase  Of  the  said  advowson,  at  or  for  the  price  or  sum  of 
7000/,  it  is  witnessed  that  for  and  in  consideration  of  the  sum 
of  7000/'.  of  lawful  money  of  Great  Britain^  to  the  said  Richard 
in  hand  well  and  truly  paid  by  the  said  John^  at  or  before  the 
sealing  and  delivery  of  the  said  indenture,  the  payment  and 
receipt  of  which  said  sum  of  money  the  said  Richard  did 
thereby  acknowledge,  and  of  and  from  the  same  and  every  part 
thereof  did  acquit,  release  and  discharge  the  said  JohUf  hia 
heirs,  ejiecutors,  administrators  and  assigns,  and  every  of  them 
for  ever,  by  the  said  indenture,  he  the  said  Richard  had  graniedf 
bargained  and  sold^  and  by  that  indenture  did  grant,  bargain 
and  sell  unto  the  said  John,  and  to  his  heirs  and  assigns^  all 
that  the  advamson^  donation,  Jree  disposition,  and  right  qfpatnm^ 
age  a?id  presetUation  in  and  to  the  rectory,  parsonage,  or  parish 
church  of  Blechingley,  otherwise  Bletchinglcy,  otherwise  .Bfe- 
chingleigh,  in  the  said  county  of  Suny,  with  its  i^purtenances, 
and  the  reversion  and  reversions,  remainder  and  remainders, 
and  profits  thereof,  and  all  the  estate,  right,  title,  interest,  trust, 
property,  claim  and  demand  whatsoever,  both  at  law  and  in 
equity  of  him  the  said  Richard,  of,  in,  to  or  out  of  the  said  ad- 
[  325  ]  vowson  or  right  of  patronage  and  presentation  to  the  rectory 
or  parsonage  of  the  said  parish  church,  and  other  the  premises 
thereby  bargained  and  sold,  or  expressed  and  intended  so  to 
be,  with  the  appurtenances,  to  have  and  to  hold  the  said  ad* 
vowson,  donation,  free  disposition,  right  of  patronage  and  pre^ 
sentation  of,  in  and  to  the  said  rectory,  parsonage,  or  parish 
church  of  the  said  parish  of  Blechingley,  otherwise  Bletchinghf^ 
otherwise  Bleckingleigh,  and  other  the  hereditaments  and  pre- 
mises thereby  bargained  and  sold,  or  expressed  or  intended  so 
to  be,  with  their  and  every  of  their  rights,  members  and  appur- 
tenances, unto  the  said  John,  his  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  him  the  said  John,  bis  heirs  and  as- 

Mgos 
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signs  for  ever.  And  the  said  Richsrd  for  biniBelf,  his  heirsf  1794* 
executors  and  administrators  did  covenemif  promise  and  agree^  to  ^^^^^^^ 
and  xmth  tke  said  John,  his  heirs  and  assigns^  by  the  said  inden^  agmmt 
ture  in  manner  JbUowingj  that  is  to  say^  that  he  the  said  Richard 
(tt  the  time  of  the  sealing  and  delivery  of  the  said  indenture^  was 
and  stood  lat^ully^  right/idly  and  absolutely  seised  of  and  in,  or 
otherwise  Well  and  sufficiently  intitled  unto  the  said  advowson,  or 
^gf^^  of  patronage  and  presentation^  hereditaments  andpremisetf 
thereby  bargained  and  sold,  or  expressed  or  intended  so  to  be,  and 
every  part  thereof  of  and  in  a  good,  sure,  perfect,  lawful,  absolute 
and  indefeasible  estate  of  inheritance  in  fee  simple,  without  any 
manner  of  condition,  contingent  proviso,  power  of  revocation,  limi^ 
tation,  use  or  trust,  or  other  matter,  restraint,  cause,  or  thing 
whatsoever,  to  alter,  change,  charge,  revoke,  defeat,  determine,  or 
^  mate  void  the  same ;  and  also  that  he  the  said  Richard  then  bad 
in  himself  alone,  good  right,  full  power  and  lawful  authority^ 
te  bargain  and  sell  the  said  adrowson,  right  of  patronage  and 
presentation,  hereditaments  and  premises  therein  before  bar* 
gained  and  sold,  or  expressed  or  intended  so  to  be,  and  every 
of  them,  and  every  part  and  parcel  thereof,  with  the  appurte- 
nances, unto  the  said  John,  his  heirs  and  assigns  for  ever,  in 
manner  aforesaid,  and  according  to  the  true  intent  and  meaning 
of  the  said  indenture.  And  likewise  that  the  said  advowson^ 
right  of  patronage  and  presentation,  hereditaments  and  pre-* 
raises,  thereby  bargained  and  sold,  or  expressed  or  intended  so 
to  be,  and  every  part  and  parcel  thereof,  were  then  free  and 
clear  of  and  from  all  charges,  and  incumbrances  whatsoever,  as 
by  the  said  last  mentioned  indenture,  amongst  other  things^ 
more  folly  appears.  And  the  said  John  in  fact  says,  that  be^ 
fore  the  said  Richard  had  any  thing  in  the  said  advowson,  and 
before  the  making  of  the  said  indenture,  to  wit,  on  the  80th  day 
of  May  in  the  year  of  our  Lord  1745,  Sir  Kenrick  Clayton 
Baronet  was  seised  of  the  advowson  of  the  chufch  aforesaid  as  [  326  ] 
of  one  in  gross  by  itself,  as  of  fee  and  right,  and  being  so  seised 
thereof,  he  the  said  Sir  Kenrick  Clayton,  afterwards,  and  before 
the  making  of  the  said  indenture,  to  wit  on  the  day  and  year 
last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  the  said  church  then  being  foil  of  one  John  Thomas 
clerk,  the  then  incumbent  thereof,  by  a  certain  deed-poll 
bearing  date  the  siame  day  and  year  last  aforesaid,  sealed  with 
the  seal  of  him  the  said  Sir  Kenrick,  for  and  in  consideration 

of 
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1794.  of  the  counsel  and  advice  of  one  Mathew  Kenrick^  Esq.  given  td 
Q^^^^[^  the  said  Sir  Kenrick  Clayton^  in  his  law  and  other  affairs,  and 
ogotfuf  for  and  in  consideration  of  the  sum  of  five  shillincrs  of  lawful 
money  of  Great  Britain^  to  the  said  Sir  Kenrick  Clayton  in 
band  well  and  truly  paid,  by  the  said  Mathem  Kenrick^  Elsq. ; 
granted  unto  the  said  Mathew  Kenrick,  Esq.  his  executors,  ad- 
ministrators and  assigns,  the  next  presentation,  donation,  and 
free  disposition,  of  and  to  the  rectory  of  the  said  parish  church 
of  Blechinglei/f  otherwise  Bletchingltfy  otherwise  Bletchitigleigh 
aforesaid,  to  have  and  to  hold  the  said  next  presentation,  dona- 
tion, and  free  disposition  aforesaid,  to  the  said  Mathem  Kenrick^ 
Esq.  his  executors,  administrators  and  assigns,  to  present  one 
fit  and  able  person  to  the  said  rectory  and  parsonage  of  £fe- 
chingleyf  otherwise  Bletchingly,  otherwise  Bletchingleigh  afore- 
said, and  all  other  things  which  should  be  necessary  to  be  done 
in  and  about  the  premises,  to  do  and  accomplish,  asJUUy^eely 
and  entirely^  as  the  said  Sir  Kenrick  Clayton  or  his  heirSf  snighi 
or  could  do  or  have  done,  if  the  said  deed-poll  had  not  been 
made,  as  by  the  said  deed-poll,  reference  being  thereunto  hady 
will  appear;  by  virtue  whereof  the  said  Mathew  Kenrick^  Esq. 
became  and  was  possessed  of  and  intitled  to  the  next  present- 
ation, donation  and  free  disposition,  so  granted  to  him  as 
aforesaid  ;  and  the  said  John  Calland  farther  saith,  that  the  said 
church  being  so  full  of  the  said  John  Thomas  as  aforesaid,  and 
the  said  Mathew  Kenrick,  Esq.  being  so  intitled  as  aforesaid,  he 
the  said  John  Thomas  was  afterwards,  and  before  the  making  of 
the  said  indenture  to  wit  on  the  1st  day  of  June  in  the  year  of  our 
Lord  1774?  right/idly  and  canonically  created  and  consecrated 
Bishop  of  the  Bishoprick  of  Rochester,  'and  the  said  church 
thereupon  then  became  vacant  by  the  promotion  of  the  said  John 
Thomas  to  the  said  Bishoprick  o/*  Rochester,  whereby  our  present 
sovereign  Lord  the  King  by  reason  of  his  royal  prerogative,  6f- 
came  entitled  to  present  a  Jit  person  to  the  church  cjoresaid  to 
vacafit,  and  thereupon  his  said  Majesty  by  his  royal  prerogative^ 
before  the  making  of  the  said  indenture,  that  is  to  say  on  the  same 
[  327  ]  day  and  year  last  aforesaid  by  his  letters  patent  sealed  with  the 
seal  of  Great  Britain,  presented  the  said  Mathew  Kenrick  in  the 
said  indenture  mentioned,  his  clerk,  to  the  said  church,  so  being 
vacant  as  aforesaid,  that  is  to  say  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  who  upon  the  said  presentation  of 
our  said  Lord  the  King,  was  afterwards  and  before  the  maluDg 

of 
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of  the  said  indenture,  to  wit,  on  the  day  and  year  last  aforesaid,      1794. 
admitted,  instituted  and  inducted  into  the  same  in  the  time  of    ^allawd 
peace,  in  the  reign  of  our  LfOrd  the  present  king,  and  thereby      against 
became  and  was,  and  continually  from  thence  until  the  time  of     "**^"^ 
making  the  said  indenture,  and  from  thence  hitherto  hath  been 
and  still  is,  the  parson  and  incumbent  of  the  said  church,  on 
the  said  presentation  of  our  said  Lord  the  King  ;  and  the  said 
church  being  so  full  of  the  said  last  mentioned  Matthew  Kenrick, 
the  incumbent  thereof  as  aforesaid,  and  the  said  Matthew  Ken* 
ricif  Esquire,  being  so  possessed  of  and  entitled  to  the  next  pre« 
sentation,  donation,  and  free  disposition  granted  to  him  as  afore- 
said)  he  the  said  Matthew  Kenricki  Esquire,  afterwards,  and  be- 
fore the  making  of  the  said  indenture  now  brought  here  into 
Court)  to  wit,  on  the  11  th  day  of  August  in  the.  year  of  our  Lord 
1777  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  by  a 
certain  indenture  sealed  with  his  seal,  and  made  between  the  said 
Matthew  Kenrick^  Esquire,  of  the  one  part,  and  the  said  Matthew 
Kenrick  the  said  clerk  of  the  said  church  of  the  other  part,  for  the 
considerations  therein  mentioned,  granted  and  assigned  unto  the 
said  Matthew  Kenrick  the  said  clerk  of  the  said  church,  his  exe- 
cutors, administrators  and  assigns,  the  said  next  presentation, 
donation  and  free  disposition  so  granted  to  him  the  said  Matthew 
Kenrick^  Esquire,  as  aforesaid,  to  have  an^  to  hold  the  same  to  the 
said  Matthew  Kenrick  the  said  clerk,  his  executors,  adminbtrators 
and  assigns,  as  by  the  said  last  mentioned  indenture,  reference 
being  thereunto  had,  may  more  fully  appear,  by  virtue  where- 
of, the  said  Matthew  Kenrick  the  said  clerk,  became  and  was 
possessed  of  and  entitled  to,  and  from  thence  until,  and  at  the 
time  of  making  the  said  indentui*e  now  brought  here  into  court, 
continued  to  be,  and  still  is  possessed  of,  and  entitled  to  the 
next  presentation,  donation  and  free  disposition,  of  and  to  the 
said  church,  to  present  a  fit  person  thereto,  contrary  to  the  form 
and  effect  of  the  said  indenture,  now  brought  here  into  court, 
and  of  the  said  covenant  of  the  said  Richard  in  that  behalf 
made  as  aforesaid ;  and  so  the  said  John  Calland  saith,  that  the 
said  Richard  has  not,  although  often  requested,  kept  with  the    [  328  ] 
said  John  Calland  his  said  covenant,  so  made  with  him  as  afore- 
said, but  has  broken  the  same,  and  to  keep  the  same  with  him  has 
hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the 
John  Calland  of  10,000/.  and  therefore  he  brings  suit,  &c. 
To  this  declaration  there  was  a  general  demurrer,  which  in 
▼OL«  II.  A  A  the 
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1794«     the  preseDt  term  came  on  to  be  argued.     On  behalf  of  the  De- 
Callavd    ^"^^"^^  Bondf  Scrjt.)  contended  that  no  breach  of  covenaQt 
against      was  Stated  in  the  declaration,  so  as  to  enable  the  plaintiff  to 
^*^   maintain  the  action.     The  ground  on  which  the  argument  on 
the  other  side  must  rest,  is  that  Sir  Kenrick  Clayton  having 
granted  the  next  presentation  of  the  living  to  Matthew  Kenrick 
prior  to  the  transaction  between  the  Plaintiff  and  the  Defend^ 
ant|  the  Defendant  could  not  truly  covenant  that  the  advow- 
son  was  free  from  <<  all  manner  of  conditioui  contingent  pro* 
viso,  &c.''     But  the  effect  of  that  grant,  it  is  submitted,  w»8 
done  away  by  the  intervention  of  the  prerogative  of  the  crown, 
on  the  promotion  of  Thomas  the  incumbent  to  the  bislioprick 
of  Eochester.     The  grantee  could  not  have  a  greater  interest 
than  the  grantor  himself.    Now  the  words  of  the  deed  aBe, 
^  as  fully,  freely  and  entirely,  as  the  said  Sir  Kenrick  CUtjfian 
<*  or  his  heirs  might  or  could  have  done^  if  the  said  deed  poll  bad 
^*  not  been  made,''  but  the  right  of  Sir  Kenrick  dayiom  the 
grantor  was  subject  to.  the  possible  exertion  of  the  royal  prercH 
gative,  on  the  preferment  of  the  incumbent.     The  term  nex^ 
presentation  roust  be  taken  to  mean,  on  the  face  of  the  grant, 
the  presentation  on  the  first  vacancy  that  should  happen,  or 
none  at  all :  but  the  presentation  on  the  first  vacancy  was  sa- 
tisfied by  the  King's  prerogative,  which  prevented  the  grant 
from  taking  efiect     That  this  is  the  true  construction  of  the 
grant  appears  from  1  Btdstr.  26.  Starkey  v.  Poole^  7  Co.  28  a. 
Baskeroili^s  case,  Bro.  Abr.  tit.  Present,  al  Eglise^  pi.  5S.  Co. 
Lilt.  b.  DycTj  35  a.  and  the  case  cited  in  the  margin^  Mich.  9  Jar. 
in  C.  B.  Cro.  Jac.  69 1,   JVoodiey  v.   The  Bishop  of  Exeter^ 
Wi^h.  Rep.  94.  S.  C.     If  the  case  of  The  Grocer^  Compary  v. 
The  Archbishop  of  Camterbury  (a)  be  cited  on  the  other  side,  it 
is  to  be  observed  that  in  that  case  the  authority  of  WoodUy  v. 
The  Bishop  of  Exeter  and  the  former  cases  is  not  expressly  d»- 
[  329  ]    nied,  but  the  Court  proceeded  on  the  ground  that  the  act  oS  law 
did  not  work  an  injury;  there  was  no  question  there  as  to  the 
construction  of  a  deed,  containing  a  grant  of  the  next  presenta- 
tion as  fully,  freely,  &c.  as  the  grantor  himself  had  it     There  is 
therefore  a  material  difference  between  that  case  and  the  present 
Le  BlanCf  Seijt.,  contra.     In  the  cases  cited  on  the  part  of 
the  Defendant,  except  that  of  fVoodley  v.  The  Bishop  ofExe- 
tevy  there  was  no  question  as  to  the  prerogative  of  the  dowD, 

(o)  2  Black.  770.    3  Wili.  «14. 

but 


IN  THB   TfilRTT-'FOyWFQ   YSAR    OF  GEOJIGE   III.  3S0 

but  the  grantee  of  the  next  preseotation,  having  neglected  tp     )794. 

take  advantage  of  the  first  avoidance^  was  holden  to  have  lost    ^T 

his  turn  by  bis  own  laches.  Those  cases  are  therefore  inap-  agflhut 
plicable  to  die  present.  With  respect  to  Woodley  v.  The  J5;-  T*ow4W). 
shop  qfExeter^  it  appears  from  comparing  the  two  reports  of  it 
in  Cro.  Jac.  and  Winch^  that  the  Court  were  inclined  to  be  of 
opinion  that  the  King  had  no  right  to  present  to  a  living  qh 
the  promotion  of  the  incumbent  to  a  bishoprick,  unless  he  were 
the  patron  of  the  living.  But  the  law  is  now  clearly  otherwise ; 
this  therefore  takes  oif  from  the  authority  of  the  other  point 
there  said  to  be  decided^  tvz.  that  the  grantee  of  the  next 
avoidance  inust  have  the  next  or  none  at  all|  and  must  lose 
bis  right  by  the  intervention  of  the  prerogative)  on  the  pror 
motion  of  the  incumbent  tp  a  bisboprick.  And  that  authority 
is  expressly  contradicted  by  the  anonymous  note  in  the  margin 
jof  Djfer^  229  b.  (which  is  apparently  the  same  case)  where  it 
is  stated  that  the  Court  resolved,  *'  that  the  grantee  shoul4 
have  the  next  avoidance  after  the  prerogative  presentation^  b^- 
icause  that  was  the  act  of  law,  and  the  prerogative  of  the  King, 
which  excluded  him  from  the  first  presentlttion,  injures  n^o 
one/'  If  that  note  aUudes  to  Woodley  v.  The  Bishop  qf  Exeter  % 
it  throws  fi  doubt  on  the  authenticity  of  the  reports  of  that  cfise 
in  JCroke  and  Winch ;  if  it  does  not,  it  shews  that  the  Court 
within  a  very  short  time  decided  the  same  point  in  a  different 
jmanner:  and  being  inserted  among  the  notes  of  Chief  Justice 
Treby^  it  seems  to  prove  that  it  was  agreeable  to  his  opinion/* 

It  is  true  that  in  Co.  JL,itL  478  and  9,  cited  on  the  other  side,  it 

ja  said,  that  **  Jf  a  man  seised  of  an  advowson  in  fee  by  his  deed 

*^  granteth  the  next  presentation  to  ^.,  and  before  the  church 

'<  \)eoometh  void,    by  another  deed  grant  the  next  present^- 

^^ition  of  ^  s^une  church  to  B^  the  second  grant  is  void,  for  4* 

4^jl^d  the  same  granted  to  him  before ;  and  the  grantee  shall 

^  :90t  have  the  second  avoidance,  by  construction  to  have  t^e 

^  next  awidance  which  the  jgrantpr  might  lawfully  grant,  for 

» the  grant  of  the  next  avoidance  doth  not  import  the  second 

jM  presen^on.^'  Now  in  the  case  there  put,  the  gr^fitor  jiavip^    [  330  ] 

4^  bis-pw^  act  parted  with  the  next  presentation,  has.it  not  4n 

fk\S[i  to  gr^i^.     But  ,Lord  C(^e  goes  on,  **  But  if  a  man  seised 

IS^  «f  an  advowson  in  fee  take  wifie,  now  by  act  in  l^v  is  tj^e 

<l«wife  intitled  to  the  third  presentation,   if  the  husbpA^  die 

M  |)$fpi;e.    The  hushapd  £rant  the  third  presentation  .to  ^fj- 

A  A  2  **  Other, 
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1794.     «  other,  the  husband  die,  the  heir  shall  present  Iwico,  the  wife 
Q^^^j^    "  shall  have  the  third  presentation,  and  the  grantee  the  fourth; 

againu      «  for  in  this  case  it  shall  be  taken  the  third  presentation  which 

aowARD.  .^j  ^^  might  lawfully  grant :  and  so  note  a  diversity  between  a 
"  title  by  act  in  law,  and  by  act  of  the  party ;  for  the  act  in 
**  law  shall  work  no  prejudice  to  the  grantee/'  Now  this  dis- 
tinction is  applicable  to  the  present  case,  the  prerogative  pre- 
sentation of  the  crown  being  an  act  in  law.  And  this  principle 
was  fully  recognized  in  T%^  Grocers*  Company  v.  The  Arch- 
bishop  of  Canterbury.  The  case  too  of  the  Bishop  of  Lofidon 
V.  The  Mercers*  Company^  2  Stra.  925.  proceeded  on  the  ground 
of  its  being  a  clear  rule  of  law,  that  the  prerogative  presenta- 
tion of  the  crown,  on  the  incumbent  being  created  a  bishop, 
did  not  break  in  upon  any  right  to  present  by  turns. 

Cur.  advis.  vuU. 
Lord  Chief  Justice  Eyrk.  The  merits  of  this  demurrer  de- 
pend upon  the  question,  whether  the  grant  of- the  next  pre- 
sentation, donation  and  free  disposition  of  and  to  the  rectory  of 
Bletchingley^  is  either  satisfied  or  disappointed  by  the  next  pre- 
sentation ^happening  to  be  a  prerogative  presentation,  or  an 
avoidance  in  consequence  of  the  incumbent  being  made  a  bi- 
shop. The  case  has  been  argued  on  the  part  of  the  Defendant, 
upon  a  nice  and  literal  construction  of  the  grant  against  good 
sense  and  the  plain  intent  of  the  parties  to  it.  It  is  said  that 
the  grant  being  of  the  next  presentation,  the  grantee  can  take 
nothing  but  the  next  presentation,  and  consequently  if  he  can- 
not take  thatj  he  can  take  nothing.  It  is  said  likewise,  that 
the  fwxt  is  the  Jirst^  and  that  a  grant  of  the  next  is  not  a  grant 
of  the  second,  or  that  which  is  not  the  next;  and  literally  it 
certainly  is  not.  But  the  language  of  a  deed  is  to  be  expound- 
ed between  the  parties  to  it,  and  with  reference  to  the  subject 
matter  of  it.  As  between  the  grantor  and  grantee,  where  every 
thing  is  to  be  taken  against  the  grantor,  that  his  grant  may  take 
effect,  is  not  this  a  grant  of  the  first  presentation,  which  it  be- 
longed to  the  owner  of  the  inheritance  of  this  advowson  to  make^ 
and  which  he  could  lawfully,  or  at  least  could  by  possibility 

[  331  ]  make?  The  whole  title  being  by  law  subject  to  a  prero- 
gative presentation  paramount,  or  rather  collateral  to  it,  whidi 
suspends  the  effect  of  it,  and  prevents  it  from  being  productive 
for  a  time,  and  which  is  founded  on  the  general  law  of  the  land, 
of  which  all  take  notice,  and  by  which  all  are  bound,  could 

thb 
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this   prerogative   presentation    have  been    in  the  contempla-      1794. 

tion  of  the  parties  to  this  contract,  unless  for  the  purpose  of  be-      

ing  tacitly  excepted  out  of  it?     And  shall  the  general  law  of     a^ailtrt^ 
the  land,  contrary  to  one  of  its  most  established  maxims,  work    'l'*o^^»n' 
to  the  prejudice  of  the  grantee,  by  a  strict  and  literal  exposition 
of  the  words  of  the  grant  ? 

Grant  imports  covenant;  and  shall  the  grantor  be  con- 
strued to  have  contracted  and  bound  himself  to  do  that  which 
by  no  possibility  he  could  do,  to  grant  that  which  by  no  pos- 
sibility be  could  have  to  grant,  and  which  both  parties  knew^ 
at  the  time  of  the  grant,  that  by  no  possibility  he  could  have  ? 
A  man  may  certainly  take  upon  himself  to  grant  that  interest 
which  is  not  in  him,  which  he  has  not  to  grant;  but  ordina- 
rily it  will  be  an  interest  of  such  a  nature,  that  by  a  possibility 
he  might  have  it. 

It  was  argued  that  the  grantor  of  the  next  presentation 
might,  by  using  other  words,  have  effectually  granted  the  next 
presentation  which  it  should  belong  to  the  owner  of  the  inhe- 
ritance to  make.  Suppose  he  had  said  his  next  presentation^ 
instead  of  the  next  presentation ;  no  circumlocution  could  ex^ 
press  with  more  certainty  what  it  was  that  he  meant  to  grant* 
We  are  then  to  examine  the  difference  between  the  effect  of 
the  word  his  and  that  of  the  word  the.  I  admit  that  the  differ- 
ence would  be  of  great  importance  in  some  cases.  If  for  in- 
stance, in  an  action  of  trespass  for  taking  goods,  the  Plaintiff 
were  to  state  in  his  declaration,  that  the  Defendant  had  taken 
the  goods,  instead  of  his  goods,  it  would  be  a  fatal  objection  on 
the  record,  because  it  is  necessary  in  such  an  action  for  thq 
Plaintiff  to  shew  that  his  goods  have  been  taken.  But  if  a  man 
bargains  and  sells  the  goods  described  in  the  bill  of  sale^  it  will 
amount  to  the  same  thing  as  if  he  had  said  his  goods.  It  is 
certainly  true,  that  deeds  are  to  be  expounded  with  more  strict- 
ness than  wills,  or  other  writings  framed  with  less  solemnity; 
but  this  strictness  chiefly  regards  the  technical  sense  of  law 
terms :  it  never  was  the  rule  of  construction  of  deeds,  that  the 
words  were  to  be  taken  in  their  literal  or  grammatical  sense,  if  the 
plain  intent  and  meaning  of  the  deed  demanded  that  they  should  [  332  3 
be  understood  in  any  other  sense  which  the  words  would  bear. 

It  must  be  admitted,  that  the  exposition  of  this  grant  of  the 
next  presentation  of  the  rectory  of  Bletchingly  attempted  by  the 
Defendant,  receives  great  countenance  from  the  case  of  Wood- 
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1794-     &y  V.  The  Bishop  of  Exeter,  reported  in  Cro.  Jac.  (a),  aud  in 

' '^inch  (6) ;  there,  the  Plaintiff  intitled  himself  by  a  grant  of 

agadnH  the  tiext  avoidance  of  the  church*  The  incumbent  was  created 
TiowABs.  ^  i)ighop,  and  had  a  commendam  for  six  years,  and  according 
to  the  report  of  the  case  in  Winch,  after  the  six  years  the  Kmg 
presented,  and  then  the  incumbent  died,  whereby  the  church 
became  void,  and  the  Plaintiff  presented.  The  Court,  con- 
sisting of  Hution,  Winch,  and  Hobart,  held,  that  when  the  in* 
cumbent  is  created  a  bishop,  if  the  grantee  of  the  next  aToid- 
ance  do  not  then  present,  he  hath  lost  his  presentation,  for  he 
ought  to  have  the  next  avoidance,  and  can  have  no  other,  and 
that  if  the  next  avoidance  should  be  taken  from  him  by  a  former 
title,  (except  in  dower  only)  statute,  or  by  any  other  title  what* 
ever,  he  hath  lost  it  for  ever,  for  he  cannot  claim  any  by  the 
grant,  but  the  next ;  and  they  denied  the  case  put  by  Lord 
Coke,  Co.  Litt.  379  a.  that  if  one  deviseth  the  third  avoidance 
and  dies,  and  the  feme  recover  the  third,  the  devisee  should 
have  the  fourth.  According  to  the  report  in  Crokey  Hobari 
said,  that  the  presentee  of  the  king  being  in  the  next  turn  after 
the  grantor,  the  grantee  hath  no  remedy,  but  must  suffer  the 
prejudice  by  reason  of  the  prerogative.  In  WincVs  report  of 
this  case,  Bro*  Abr.  tit.  Present.  pL  5fi.  is  cited,  <<  If  a  man 
*<  grant  the  next  presentation  to  A.  and  afterwards  and  before 
**  avoidance  he  grants  the  next  presentation  to  D.,  the  second 
<*  grant  is  void,  for  it  was  granted  over  by  the  grantor  before; 
*^  and  the  second  grantee  shall  not  have  the  second  presenta- 
*<  tion,  for  the  grant  does  not  import  that."  I  agree  that  this 
case  is  law.  Every  grant  may  be  defeated  by  an  elder  titlei 
Perhaps  dower  is  an  elder  title,  and  therefore  we  are  not  bound 
to  maintain  the  case  in  Co.  Litt.  which  is  denied  in  fVoodley  v. 
The  Bishop  qf  Exeter  to  be  law.  If  a  man  has  not  in  hhn,  in 
point  of  title,  the  thing  which  he  grants,  it  is  apparent  that  his 
grant  cannot  take  effect.  The  fallacy  of  the  argument  is  in 
the  application  of  this  doctrine  to  the  case  of  a  prerogative 
presentation  intervening,  which  ought  not  to  be  considered  as  a 
[  SS$  ]  presentation  by  an  elder  title,  but  as  arising  out  of  a  preroga- 
tive right  collateral  to  the  title,  operating  not  to  defeat  but  to 
suspend  the  title,  leaving  every  thing  derived  out  of  the  title,  or 
in  any  manner  connected  with  it,  to  remain  in  statu  quo.    The 

(«)  Cro.  Jac*  691.       (6)  Winch.  R^  S4. 

king 
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king  presents,  not  by  reason  of  title  to  the  advowson,  but  ra^     1794* 
tione  prierogativ€B  sua.  cIH^ 

These  observations  furnish  an  answer  to  the  case  of  Woodley     ogaHna 
v.  The  Bishop  of  Exeter ;  but  Winch^  who  argued  that  casei 
puts  a  ease  which  he  admits  to  be  law,  and  which  is  of  itself 
mfficient  to  overturn  that  case.     <<  I  grant,^  says  be»  ^*  that  if 
^  two  coparceners  had  an  advowson  and  the  eldest  presented^ 
*<  and  then  she  granted  the  next  avoidancei  that  in  this  case  the 
'*  grantee  shall  have  the  next  which  may  be  granted,  and  the 
^*  reason  is,  because  she  may  not  dispose  of  the  estate'of  another." 
In  order  to  reach  the  conclusion  that  the  grantee  shall  have  the 
next  which  the  eldest  could  grant,  it  will  be  necessary  to  con- 
strue the  grant  of  the  next  avoidance  to  be  not  literally  a  grant 
of  the  next  avoidance^  but  of  the  next  to  which  the  grantor 
could  lawfully  present.     This  construction  m^t  be  grounded 
upon  the  intent  of  the  parties,  and  upon  those  i^les  stated  by 
Lord  Coke^  Co.  Lilt.  183.  **  Qjkslibet  concessio  foriissimi  contra 
donatorem  interpretanda  estf  et  legis  construcHo  non  facU  inju^ 
riam!^    If  we  inquire  further  into  the  effect  of  a  prerogative 
presentation  upon  the  title  of  the  advowson^  independent  of 
the  question  of  construction  of  the  grant  of  the  next  presenta- 
tion with  which  it  is  entangled  in  this  case,  we  shall  find,  as  I 
collect  from  some  inquiries  that  I  have  made^  that  a  preroga- 
tive presentation  to  a  church  of  which  the  advowson  is  in  com- 
mon, has  not  in  practice  passed  for  the  turn  of  the  otherwise 
rightful  patron.    Instances  have  occurred  in  London^  where 
the  union  of  churches  has  occasioned  a  distribution  of  turns  to 
presmt,  and  we  all  remember  that  in  the  case  of  the  Grocer^ 
Compamf  v.  The  Archbishop  of  Canterbury ^  2  Black.  770.  the 
pcHnt  was  solemnly  adjudged.     In  that  case,  all  the  principles 
which  govern  this  case,  except  as  to  the  construction  of  the 
grant,  are  recognized.     It  is  there  stated,  that  the  prerogative 
right  <^  presentation  is  not  a  right  of  patronage,  not  a  right  of 
eviction,  nor  an  usurpation,  but  a  contingent  casual  right  aris^ 
iog  upon  a  particular  event ;  that  it  does  not  supply  but  only 
suspends  or  postpones  the  turn  of  the  patron,  and  of  all  the 
patrons  if  more  than  one,  and  does  not  take  away  the  right  of 
one  and  leave  the  rest  entire,  which,  say  the  Court,  would  be    [  334  J 
rank  injustice,  and  this  being  the  act  of  law,  neminifactt  iryu- 
riaim.     To  this  nothing  can  be  added,  there  must  be  therefore 

Judgment  for  the  Plaintiff. 

PiNKBRTON 
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1794. 

Wednciday, 
July  9th. 


A,  having 
recovered 
a  verdict 
for  a  certain 
sum  of 
money 
against  B., 
JB,  commits 
an  act  of 
bankruptcy. 
Afterwards, 

A,  having 
had  no  no- 
tice of  the 
bankruptcy, 
gives  time 
to  B,,  and 
instead  of 
entering  up 
judgment 
and  suing 
out  execu- 
tion, takes  a 
bill  drawn  by 

B,  on  C.  at 
a  distant 
period,  for 
the  amount 
of  the  sum 
recovered. 
This  is  not 
a  payment 
protected  by 
the  Stat.  19 
Ceo,  2.  c. 
82.     A, 
therefore,  is 
liable  to  re- 
fund the 
money  re- 
ccivcd  for 
the  bill  to 
the  assign- 
ees of 

B.  (a). 


PiNKERTON  and  Others,  Assignees  of  Gale, 
a  Bankrupt,  agaifist  Marshall. 

^HIS  was  an  action  for  money  had  and  received  to  the  use 
of  the  Plaintiffs  as  assignees  of  Gale,  the  circumstances  of 
which  were  the  following :  at  the  Sittings  after  Hilary  Term, 
1793,  Marshall^  who  was  a  ship  owner,  recovered  a  verdict 
against  Gale,  who  was  a  merchant,  in  an  action  on  a  charter* 
party  for  428/.  lis.  lid.  Early  in  the  next  April  Gale  com- 
mitted an  act  of  bankruptcy ;  afterwards,  Marshall  having  had 
no  notice  of  the  bankruptcy,  was  requested  by  Gale  to  give  him 
time  for  the  payment  of  the  sum  recovered  by  the  verdict,  instead 
of  immediately  entering  up  judgment  and  taking  out  execution. 
To  this  Marshall  consented,  on  receiving  a  bill  of  exchange 
drawn  by  Gale  in  his  favour  on  one  Younghusbandj  who  was 
a  debtor  of  Gal^s  for  that  sum  at  four  months  after  date,  and 
on  payment  of  the  costs  to  the  attorney.  When  the  bill  be- 
came due,  it  was  paid  by  Yotinghtisbafid  by  another  bill  drawn 
on  Sir  James  Esdaile  and  Co.  the  amount  of  which,  togetlier 
with  the  costs,  this  action  was  brought  to  recover,  and  a  verdict 
found  for  the  Plaintiffs  subject  to  the  opinion  of  the  Court, 
whether  the  debt  for  which  the  bill  was  given  being  for  money 
recovered  by  a  verdict  for  freight,  was  of  such  a  nature  that  the 
payment  of  it  was  protected  by  stat.  1 9  Geo.  2.  c.  32. 

On  the  part  of  the  Defendants,  Adair  and  CockeU^  Serjts., 
contended,  that  the  case  came  within  the  provision  of  the 
statute.  The  words  of  it  are,  "  That  no  person  who  is  or 
**  shall  be  really  and  bona  Jide  a  creditor  of  any  bankrupt,  for 
^^  or  in  respect  of  goods  really  and  bond  Jide  sold  to  such  bank- 
^^  rupt,  or  for  or  in  respect  of  any  bill  or  bills  of  exchange 
<^  really  and  bond  Jide  drawn,  negociated,  or  accepted  by  such 
<^  bankrupt  in  the  usual  or  ordinary  course  of  trade  and  dealings 
<<  shall  be  liable  to  refund  or  repay  to  the  assignee  or  assignees 
<^  of  such  bankrupt's  estate  any  money  which  before  the  suing 


(a)  [Vide  Cox  v.  Morgan,  2  Bos.  & 
Pul.  398.  Hovill  V.  Browning,  7  East, 
154.  Harwood  v.  Lomas,  11  East, 
127.  And  see  the  provision  in  the 
new  Bankrupt  Act,  6  Geo,  4.  c,  1 6.  *. 
82.  which  makes  valid  all  payments 
really  and  bond  JUe  made,  or  which 
shall  hereafter  be  made  by  any  bank- 


rupt or  by  any  person  on  his  bdudf, 
before  the  date  and  issuing  of  the 
commission  against  such  baiSrupt  to 
any  creditor  of  such  bankrupt  (such 
payment  not  being  a  fraudulent  pr^- 
lercnce  of  such  creditor)  and  pro- 
vided the  person  had  not  notice  of 
any  act  of  bankruptcy.] 

"forth 
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<<  forth  of  such  commission  was  really  and  hon&  Jide^  and  in      Vl^\. 
*«  the  usual  and  ordinary  course  of*  trade  and  dealing  received  ^^y  ^^^^^^jg 
«<  such  person  of  any  such  bankrupt  before  such  time  as  the      again^ 
**  person  receiving  the  same  shall  know,  understand,  or  have 
"  notice  that  he  is  become  a  bankrupt,  or  that  he  is  in  insolvent  t     ^^^  J 
"  circumstances."     Here  the  bankrupt  was  really  and  hon&Jide 
indebted  to  ikfarsAa// in  a' large  sum  for  freight,  a  debt  contracted 
in  the  usual  and  ordinary  course  of  trade  and  dealing;  and  it 
was  in  discharge  of  this  debt  ascertained  by  the  judgment  of 
the  Court,  that  the  bill  of  exchange  was  drawn,  and  the  pay- 
ment made.     The  statute  being  of  a  remedial  nature  ought  to 
receive  a  liberal  construction,  so  as  best  to  answer  the  end  for 
which  it  was  designed.     The  payment  being  enforced  by  the 
sentence  of  a  Court  could  not  be  resisted,  and  compulsory  pay* 
ments  were  holden  to  be  within  the  statute,  in  the  case  of 
Holmes  and  others^  assignees  of  M^Dougall  v.  Winnington  (a), 
in  Scacc.  HiL  30  Geo.  3.  which  recognized  and  confirmed  that 
of  Calvert  and  other s,  assignees  qfjones^  v.  lAngard  at  Nisi  Prius, 
tried  before  Lord  Loughborough^  1 783. 

Bondi  Serjt.,  contra.  By  the  assignment  of  the  commission** 
ers,  all  the  property  of  the  bankrupt  is  vested  in  the  assignees 
by  relation  to  the  act  of  bankruptcy,  so  as  to  defeat  all  inter- 
mediate acts  done  by  the  bankrupt  to  dispose  of  his  property. 
This  being  the  general  rule,  the  statutes  which  introduce  an 
exception  to  it  are  to  be  strictly  construed,  and  not  to  be  ex- 
tended beyond  the  particular  cases  for  which  they  were  made. 
The  1  Jac.  1.  c.  15.  is  for  the  protection  of  debtors  to  the  bank- 
rupt, who  shall  have  paid  money  to  him  without  notice  of  the 
bankruptcy,  and  this  in  all  cases.  The  19  Geo.  2.  c.  32.  is  con- 
fined to  particular  instances  of  payments  made  by  the  bankrupt, 
and  the  present  case  cannot  be  brought  by  any  rule  of  construe^ 
tion  within  either  of  those  instances.  That  this  is  the  true  inter- 
pretation of  the  statute  19  Geo.  2.  aj^pears  from  Vernon  v.  Hall^ 
2  Term  Rep.  B.  B.  648.  and  Bradley  v.  Clarky  5  Term  Rep. 
B.  R.  197  (6). 

The  Court,  after  consideration,  on  this  day  declared,  that 
they  thought  the  authorities  of  Vernon  v.  Hall,  and  Bradley  v. 
Clarkj  were  decisive  of  the  point  in  dispute,  particularly  the 

(a)  Those  were  both  cases  in  which         {h)  [See  also  Copelandv,  Stein,  8 
payments  compelled  by  legal  process^      T.  R.  199.} 
were  holden  to  be  withm  the  mean^ 
iDg  of  the  Stat.  19  Geo,  2.  «.  92. 

former, 
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1794.     fbrmeri  where,  as  well  as  in  this  instanoe,  a  personal  credit  was 
given  to  the  bankrupt ;  that  if  the  payment  by  the  bankrupt  in 

offxhitt      *  those  cases  could  not  be  supported,  neither  could  it  be  in  the 
*^^^»^"-  present 
l^^^l  Postea  to  the  Plaintiflfc 


Wednesday,  De    BeRDT   Ogainst  AtKINSON. 

Ju^Oth.  ^ 

A.  draws  a  ^pHIS  was  an  action  by  the  indorsee  of  a  promissory  note 
notTwmSe  made  by  one  Brown,  against  the  payee  who  indorsed  it. 

to  J9.  or  or-  The  facts  which  appeared  at  the  trial  were,  that  the  note  was 
Ji. 'indorses,  Qot  presented  to  the  maker  till  the  day  after  it  became  due^ 
havi^given  ^^^  notice  of  his  refusal  to  pay  it  was  not  given  to  the  Defend- 
it  and  know-  ant  till  five  days  after  that  refusal,  but  that  the  Defendant 
isfnsoiyent.  S^^^  °^  valuc  for  it,  and  lent  his  name  merely  to  give  credit  to 
In  an  action  the  note,  Well  knowing  at  the  time  it  was  drawn  and  indorsed} 
dorsee  that  Brown  was  insolvent.     On  this  evidence  under  the  direc* 

l^nst^.     ^Qj^  ^f  ^Q  Lord  Chief  Justice,  a  verdict  was  found  for  the 

it  IS  not  ne«  ,  ' 

cessaiy  to      Plaintiff. 

1^^^^^  A  rule  having  been  granted  to  shew  cause  why  there  should 

TO  present-  not  be  a  new  trial,  Adair.  Sent,  shewed  cause.     Under  the 

ed  for  pay-        ,  ^^  #  ^    » 

ment  to  A,    circumstances  of  this  case,  no  notice  was  necessary  to  be  given 
wh^it^b^^  to  the  Defendant,  because  no  loss  could  happen  to  him  from 
camedue^or  the  Want  of  it;  and  that  is  the  principle  upon  which  notice  is 
was  ^veo^     '^^  ^^Y  ^^^  required.     Thus  if  the  drawer  of  a  bill  of  exchange 
to  p.  of  a:%  ]}|^  qq  effects  in  the  hands  of  the  drawee,  it  is  not  necessary  to 
pay  it  (a},     givc  him  uoticc  of  the  bill  being  dishonoured,  1  Term  B£p. 
B.  R.  405,  BickerdiJce  v.  Bollman.  £  Term  Rep.  B.  R.  713, 
Rogers  v.  Stephens.    Now  the  maker   of  a  promissory  note 
stands  in  the  place  of  the  acceptor  of  a  bill  of  exchange^  and 
the  indorser  of  a  note  in  that  of  the  drawer  of  a  bilL     The 
rules  therefore  which  govern  bills  of  exchange,  are  in  this  re- 
spect applicable  to  promissory  notes.     And  indeed  the  case  is 
much  stronger  where  the  drawer  of  a  bill  knows   that  the 
drawee  is  insolvent,  than  where  the  drawee  has  simply  no 
effects  of  the  drawer  in  his  hands,  because  if  he  were  not  in- 
solvent, he  might  possibly  pay  it  for  the  honour  of  the  drawer. 

(a)  [See  Smith  v.  Becket,  13  East,  kuu^  8  Taunt.  93.    NichoUtMY.  Gw- 

]  87.  which  appears  to  overrule  the  thet,  post,  609.    Conuy  v«  JDa  GoUa, 

principal  case.    See  also  Brown  v.  1  Esp.  N.  P.  C.  30SJ 
Maffey^  1 5  East,  2 1 6.    Free  v.  Hav,  - 

Here 
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Mere  the  payee  knew  the  maker  to  be  insolvent,  and  as  he  lait      1 794^ 
bis  name  merely  to  give  credit  to  the  note,  be  was  a  party  to  a  ■ 

fraudulent  transaction.  agamtt 

fVatsofif  Seijt,  contrd,  argued,  first,  that  notice  ought  to  Anmwwi, 
have  been  given  to  the  Defendant,  for  which  be  cited  2  &ra* 
1087,  Ckfllins  v.  Butler:  secondly,  that  as  the  Plaintiflf  had  not 
presented  the  note  to  the  drawer  in  due  time,  he  had  given  [  337  ] 
credit  to  him,  and  discharged  the  indorser ;  and  thirdly,  that 
as  the  Defendant  received  no  benefit  from  the  transaction,  he 
ought  not  in  justice  to  be  charged  with  the  pajrment  of  the 
note. 

Lord  Chief  Justice  Eyre.  It  is  clear  that  the  money  was 
to  be  raised  on  the  note,  entirely  on  the  credit  of  Atkinson : 
Br&wn  was  known  by  all  parties  to  be  insolvent,  and  Atkinson 
to  be  in  opulent  circumstances ;  the  merits  therefore,  as  well  as 
the  strict  law  of  the  case,  are  against  the  Defendant.  Admit- 
ting that  there  must  be  a  demand  of  payment  made  on  the 
drawer,  here  there  was  a  demand.  But  it  is  objected  that  the  de- 
mand was  not  made  in  due  time.  But  consider  on  what  ground 
an  early  demand  is  in  general  required.  It  is,  because  if  any 
delay  takes  place,  the  effects  may  be  gone  out  of  the  hands  of 
the  acceptor,  and  if  the  holder  chooses  to  wait,  he  does  it  at 
his  own  risk.  But  apply  this  rule  to  the  case  of  known  in- 
solvency :  what  does  it  signify  to  the  person  who  is  liable  in 
the  second  stage,  at  what  time  the  demand  is  made  on  the 
drawer,  who  was  known  to  be  insolvent  from  the  beginning? (a) 
General  rules  are  established  for  general  convenience,  and  I 
agree,  that  if  the  drawer  is  not  known  to  be  insolvent,  the  fact 
of  insolvency  will  not  excuse  the  want  of  an  early  demand :  but 
the  fiict  of  knowledge  excludes  all  the  presumptions  that  would 
otherwise  arise.  Then  as  to  notice,  and  the  application  for 
payment  to  the  Defendant,  what  did  it  signify  to  him,  when 
that  application  was  made?  It  could  make  no  difference  to  him 
whether  it  were  made  on  one  day  or  another ;  he  meant  to 
guarantee  the  payment  of  the  note,  and  there  was  no  possibility 
of  any  loss  happening  to  him  from  the  want  of  notice.  In  this 
instance  therefore,  the  general  rule  fails  in  its  application. 

(a)  [In  the  present  case  the  Defend-  which  Bickerdike  v.  Boflman  was  de- 
ant  on  payment  of  the  note  would  cided^and  to  render  notice  necessary. 
have  bad  a  remedy  for  the  amoimt  See  Cory  v.  Scott,  9  B«  &  A.  683.  and 
against  the  maker,  which  appears  to  the  observations  in  Bayl.  on  Bills,  248. 
take  the  case  out  of  the  principle  on  4  ed.  Leach  y.  HcwUt,  4  Taunt.  733.] 

BULLER,  J. 


338 
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DbBkedt 

againat 
Axxiifaoy. 


179^.  BuLLER,  J*  The  general  rule  has  been  long  settled,  but  it 
is  only  applicable  to  the  case  of  fair  transactions,  where  the  bill 
or  note  has  been  given  for  value  in  the  ordinary  course  of  trade. 
There  were  many  early  cases  at  Guildhall  to  that  e£fect,  and 
the  same  point  was  afterwards  decided  by  Lord  MansfiehL  It 
is  said  that  the  insolvency  of  the  drawer  does  not  takeaway  the 
necessity  of  notice ;  that  is  true  where  value  has  been  given, 
but  no  further.  Here  it  is  plain  that  Atkinson  lent  his  name, 
merely  to  give  credit  to  the  note,  and  was  not  an  indorser  in 
the  common  course  of  business.  It  is  no  answer  to  say  that  be 
received  no  benefit :  he  never  meant  to  receive  any.  This  case 
[  338  ]  therefore  may  be  decided,  without  breaking  in  upon  any  rules 
hitherto  laid  down,  in  cases  of  notes  given  for  value. 

Heath,  J.,  of  the  same  opinion. 

RooKE,  J.,  of  the  same  opinion. 

Rule  discharged. 


Bendelack  against  Morier. 

npHE  facts  of  this  case  were  the  following.    The  Plaintiff  and 
Defendant  being  both  resident  merchants  in  London^  on 


Wednetday, 

-^»  &  mer* 
chant  in 
London 

of  exchange  ^^^  ^th  of  August  1793,  the  Defendant  drew  two  bills  of  ex- 
^J^'  ^^  change  on  Grantonne  and  Co.  of  Pwa,  payable  at  Leghorn  to 
able  to  the  the  Order  of  Rycatdt  and  Co.  of  Marseilles^  for  value  received 
a  French^'  ®^  Ransom  Morland  and  Co.  in  London^  and  ordered  for  ac- 
merchani  re-  ceptaucc  to  De  Berte  of  Leghorn :  Rycault  and  Co.  indorsed 
France:  c,  them  at  Marseilles^  to  the  order  of  Freres  and  Co.  of  Nice, 
indorses  it  dating  the  indorsement  according  to  the  style  adopted  in  France^ 
JVicp,  and  15  Pluviose  2  j/ear  of  the  French  Republic^  i.  e.  the  4th  of 
Leghorn.  °  February  1 794,  and  Freres  and  Co.  indorsed  them  to  Levy  of 
The  bill  not  Leghom.  When  the  bills  became  due,  they  were  not  paid  by 
whendue,^.  L>e  Berte,  in  consequence  of  which,  on  the  14th  of  March  1794, 
other'bmf  -^^^  drew  a  bill  on  the  Defendant  for  the  amount  of  them, 
the  amount  payable  at  sight  to  Aberdarham  of  Leghom,  to  be  placed  in 
mer  \nA.  balance  for  the  return  of  those  other  bills,  and  by  him  indorsed 
infevourof  to  the  Plaintiff,  in  the  course  of  business.  This  billon  the 
horn,  which    8th  of  April  the  Defendant  specially  accepted,  if  De  Berte  hod 

is  indorsed 

to  G.  a  merchant  in  London^  in  the  course  of  trade,  and  accepted  by  A,  The  stat  Si  Geo,  8.  c.  9.  i.  4> 
prevents  G,  from  maintaining  any  action  on  the  latter  bill  against  A,s  and  if  such  action  be  brought 
the  Court  will  stay  the  proceedings  (a). 

(a)  [Vide  MeUith  v.  Simeon,  post.  378,] 

not 
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not  paid,  or  declined  to  pay  the  other  two  bills,  upon  those     .1794. 
bills  with  protests  being  produced,  and  also  De  Berte's  dedara-  bJ]J^^[^j 
tion  (in  answer  to  a  letter  of  the  Defendant's)  that  he  had  not,      againMi 
and  would  not  pay  those  bills.  "    °""*' 

When  the  latter  bill  became  due,  the  Defendant  refused  to 
pay  it,  on  account  of  the  statute  34  Geo.  S.  c.  9*  (commonly 
called  the  French  Property  Act)  having  passed,  the  4th  section 
of  which  enacts,  <<  That  if  any  person  residing  or  being  in 
**  Great  Britain^  shall  after  ihejirst  day  of  March  1794?  know- 
"  ingly  and  wilfully,  in  any  manner  pay  or  satisfy  any  bill  of 
<<  exchange,  note,  draught,  obligation,  or  order  for  money,  in 
**  part  or  in  the  whole,  which  since  the  first  day  of  January 
^^  1794,  has  been,  or  at  any  time  during  the  said  war  shall  be 
**  drawn  or  accepted,  or  indorsed^  or  in  any  manner  negotiated  in,  [  339  ] 
<<  or  in  any  manner  sent  from  any  part  of  the  dominions  of 
"  France,  or  any  country,  territory,  or  place,  which  was  on  the 
<<  said  first  day  of  January  1794,  or  at  any  time  during  the 
<<  said  war,  and  at  the  time  of  such  act  done,  shall  be  under 
'^  the  government  of  the  persons  exercising,  or  who  shall  here- 
"  after  exercise  the  powers  of  government  in  France,  or  drawn, 
**  accepted,  or  indorsed,  or  in  any  manner  negotiated  by  or  for 

the  use  of,  or  upon  the  credit  of  the  effects  of,  the  persons 

exercising  the  powers  of  government  in  France,  or  of  any 
**  person  or  persons,  who  on  the  said  first  day  of  January 
"  1794,  were  or  was,  or  at  any  time  since  have  or  has  been,  or 
'*  who  at  the  time  of  such  act  done,  shall  be  in  any  of  the 
**  dominions  of  France,  or  in  any  such  country,  territory,  or 
'*  place  as  aforesaid,  every  person  so  offending  shall  forfeit  and 
<<  lose  double  the  value  of  such  bill  of  exchange,  &c.  &c.  and 
^  the  payment  of  such  bill  of  exchange,  &c.  shall  not  be  effected 
^^  against  any  person  or  persons  whatsoever,  who  might  other- 
**  wise  have  demanded  the  same,  or  the  money  thereby  made 
"  payable,  &c.'* 

In  consequence  of  the  refusal  by  the  Defendant  to  pay  this 
bill,  the  present  action  was  brought;  and  a  rule  having  been 
granted  to  shew  cause  why  the  proceedings  should  not  be  staid, 
on  the  ground  of  the  case  being  within  the  statute,  Adair  and 
Le  Blanc,  Seijts.,  shewed  cause,  contending  that  the  only  per- 
son who  would  be  benefited  by  the  special  acceptance  was  Ben-^ 
delack,  and  he  being  resident  in  this  country  was  not  within 
the  act. 

BULLER,  J. 


cc 
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1794.  BuLLER,  J.  {a)  The  only  question  is,  Whether  this  bill  was 
g^^jjj^  -not  a  mode  of  paying  the  former  bills  ?  Now  there  were  two 
^igi'mt  objects  which  the  act  had  in  view ;  one,  that  a  Frenchnum 
should  not  receive  money,  the  other,  that  an  EngUAman  should 
not  pay  it.  But  as  the  effect  of  the  bill  was  to  discharge  the 
indorsement  made  at  ManetUeSj  the  case  comes  directly  within 
the  act. 

RooKB,  J.,  of  the  same  opinion. 

Rule  absolute. 

(a)  Absent  the  Lord  Chief  Justice  and  Heath,  J. 


C340]  '  .        ^ 

wednetdi^,  Jacrsok  cgamst  Fairbank. 

One  of  two  rP^^*^  ^^^  ^^  action  on  a  joint  and  several  promissory  note 
naken  of  a  mude  July  18th,  1784,  by  James  Fairbank  and  JVtUiam  Fair' 

w^  pro^  bonk  his  son,  to  the  Plaintiff,  for  100/. 

mswiyMtc  Jq  ijjg  g^ip^  year  James  Fairbank  became  a  bankrupt,  and  the 
oomeabtnk-  Plaintiff  received  several  dividends  under  the  commission,  in 
JJ^*5^  respect  of  the  100/.  secured  by  the  note  in  question,  the  last  of 
cgf^a  dU  which  was  paid  in  the  course  of  the  year  1 793,  and  there  re- 
derthecom-  mained  due  58Z.  6s.  Sd.  for  which  this  action  was  brought.  The 
aoroimt  of  I^efendant  pleaded  non  assumpsit  and  the  Statute  of  Limitations, 
the  note:  but  a  verdict  was  found  for  the  Plaintiff,  under  the  direction  of 
vcntthe^'*'  Mr.  Justicc  Heath,  before  whom  the  capse  was  tried.  A  rule 
other  maker  bein£C  ffranted  to  shew  cause  why  there  should  not  be  a  new 

firom  avail-  .  i      i  .  ^vn      i  i  r  j»    t 

in^  hhnseif  trial,  the  question  was.  Whether  the  payment  oi  part  of  the 
tote  of  LU  nioney  due  on  the  note  hy  the  assignees  took  the  case  out  of  the 
nutations, in  Statute  of  ^limitations? 

Sought"  Clayton,  Serjt.,  who  shewed  cause,  contended  that  the  act  of 

against  him  xhe  assignees  was  the  act  of  the  bankrupt  him^f,  and  if  the 
mainder  of  bankrupt  had  acknowledged,  or  paid  part  of  the  debt,  the  pre- 
^  on  Ae  s^wnption  raised  by  the  length  of  time  would  have  been  repelled. 
note^  thedi-  It  is  decided  in  Whitcomb  v.  Whiting,  Dougl.  651.  that  the  ac* 
ing  been  tL  knowledgmcnt  of  one  of  several  drawers  of  a  join,t  and  several 
cdvedwith-  promisfiorv  note  takes  it  out  of  the  Statute  of  Jliimitations  ai 

in  nx  years    *  •'  ,  ,  . 

before  the  against  the  Qthers,  and  may  be  given  in  evidenc.e,  in  a  separate 
bfought(o).  action  against  any  of  the  others. 

{a)  tVide  Btemdrmn  v.Whartkm,  I      Bingh.  911.  ft  SaHR^  €4.<i^!0i|0  ^ 
B.  &  A.  468.    Atkins  v.  Tredgold,  2      edit.] 
B»  &  C.  ^.    Ferham  v.  Raqual,  2 

CocM, 


Faibaavk. 
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Cocketty  Seijt,  on  the  other  hand,  insisted  that  as  the  baak-     1794* 
rupt  himself  had  done  no  act  to  acknowledge  the  debt»  the  case      ■ 
came  within  the  Statute  of  Limitations,  of  which,  the  assignees  ^^v^inu 
of  one  of  the  drawers  could  not  prevent  the  other  from  availing 
himself*    But 

The  Court  were  clearly  of  opinion^  that  the  payment  of  the 
dividend  under  the  commission,  was  such  an  acknowledgment 
of  the  debtf  as  took  the  case  out  of  the  Statute  of  Limitations, 

Rule  discharged. 


[3411 

Comer  against  Bakee.  iredne$ii^ 

rpO  this  action  of  trespass  quare  clausumjregit^  with  cattle,  &c.  Wherein  an 

there  were  several  pleas: — 1.  The  general  issue.    2.  Dis*  ^^miu 
dauner  of  title,  that  the  trespasses  were  involuntary  and  tender  TMorvdim- 
of  amends.    3.  A  distress  taken  damage-feasant,  for  the  same  a^eoiJ^ 
trespass.    4.  That  the  cattle  escaped  on  account  of  the  fiencea  **  pi«a^ 

mill  -ii  andtheiituc 

being  out  of  repair.    5.  A  licence.    To  all  the  special  pieas^  foundforthe 
except  that  of  the  licence,  there  were  new  assignments,  and  to  ^ \n^AUi 
the  new  assignments  similar  pleas,  and  issues  taken  on  thefDn  ^  cmu, 
on  which  a  general  verdict  was  found  for  the  Plainti£^  withjftv  duoul^  are 
shillings  damages ;  but  the  judge  did  not  certify.  '^"d^^^ia 

The  prothonotary  having  taxed  fiill  costs  to  the  Plaintiii^  on  no  cercifU 
the  ground  that  wherever  an  issue  on  a  special  plea  was  found  ^dge(o). 
for  the  Plaintiff,  he  was  intitled  to  foil  costs,  though  the  damages 
were  less  than  forty  shillings,  a  rule  was  granted  to  shew  eause 
why  the  taxation  should  not  be  reviewed.  Against  which  Ban^ 
mngtatif  Serjt,  now  shewed  cause,  relying  on  the  case  of  Bed-* 
ridge  v.  Palmer^  ante^  2.  as  decisive  of  the  point  in  question. 

On  the  other  side,  Le  Blanc,  Seijt,  said  that  this  case  was 
krooght  before  the  Court  in  order  that  the  authority  ofEedridge 
T.  Palmer  might  be  reconsidered.  In  that  case»  the  report  of 
the  prothonotaries  as  to  the  practice  in  the  ofBce^  proceeded  on 
a  mistake,  in  not  distinguishing  between  such  pleas  as  might 
bring  the  title  to  the  freehold  in  question,  and  such  as  could 
not.  The  statute  22  and  S3  Car.  2.  c.  g.  is  positive,  that  in  all 
actions  of  trespass  and  assault  and  battery,  wherein  the  judge 
at  the  trial  of  the  cause  shall  not  certify  that  an  assault  and 
battery  was  su^ciently  proved,  or  that  the  freehold  or  title  of 

(a)  [Vide  ante,  p.  8.  note  (a).] 

the 
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1794.     the  land  mentioned  in  the  declaration,  was  chiefly  in  question, 
the  Plaintifl^,  if  the  damages  are  under  forty  shillings,  shall  have 
no  more  costs  than  damages.     It  is  true  indeed,  that  where  the 
plea  is  of  such  a  kind,  that  it  appears  on  the  face  of  the  record 
that  the  title  to  the  freehold  must  corae  in  question  at  the  trial, 
there  a  certificate  is  holden  to  be  unnecessary.     But  in  the 
present  case,  the  title  to  the  freehold  could  not  come  in  ques- 
[  342  ]    tion(a)  on  any  of  the  pleas  pleaded ;  and  it  is  not  a  mere  spe- 
cial plea,  that  will  entitle  the  Plaintiff  to  full  costs,  without  a 
certificate.     No  such  arbitrary  rule  was  ever  laid  down,  prior 
to  the  case  of  Redridge  v.  Palmer.     In  Page  v.  Creed,  3  Term 
Rep.B,  jR.  391*  where  in  trespass  for  an  assault  and  battery 
the  Defendant  justified  the  assault  only,  and  the  damages  were 
under  forty  shiUings,  the  Plaintiff*  had  no  more  costs  than  da- 
mages.     But  if  the  justification  in  that  case  had  extended  to 
the  battery  as  well  as  the  assault,  a  certificate  would  not  have 
been  necessary  to  intitle  the  Plaintifi*  to  full  costs,  because  then 
the  battery  would  have  been  admitted,  and  the  requisite  of  the 
statute,  that  the  battery  should  he  folly  proved,  would  have  been 
complied  with.     That  case  therefore  shews  that  a  mere  special 
plea  found  against  the  Defendant,  will  not  intitle  the  Plaintiff 
to  full  costs,  without  a  certificate ;  but  that  such  a  plea  as  will 
have  that  operation,  must  be  in  effect  tantamount  to  a  certifi^ 
cate.     The  same  doctrine  is  also  laid  down  in  Washer  v.  Smith, 
2  BaniadisL  180.  277*  and  in  Philpot  v.  Jones  there  cited,  and 
in  Dover  v.  Robinson,  Barnes,  128.    To  the  same  eficct  likewise 
is  Cockerill  v.  Allanson,  Trin.  22.  Geo.  3.  in  jB.  i?.(6). 

The  Court  said(c),  that  if  this  had  been  a  new  case,  they 
should  have  thought  that  the  construction  of  the  statute  22  and 
23  Car.  2.  c.  9*  contended  for  on  the  part  of  the  Defendant, 
ought  to  be  adopted.  But  that  as  a  different  practice  had  long 
prevailed,  and  as  that  practice  was  confirmed  by  the  case  of 
Redridge  v.  Palmer^  which  was  decided  upon  great  consider- 
ation, they  did  not  think  it  right  to  depart  from  it. 

Rule  discharged. 


(a)  There  was  an  express  disclaimer 
of  title  on  the  record;  it  should  seem 
therefore  that  a  certificate  that  the 
title  came  chiefly  in  question,  could 
not  have  been  granted.  If  so,  the 
statute  22  and  23  Car.  2.  c.  9.  appears, 
independent  of  adjudged  cases,  to  be 
decisive. 


(b)  Bull.  N.  P.  last  edit.  350.  Hul- 
lock^s  Law  of  CosU,  86.  Tidd's  Law 
of  Costs,  82.  and  vol.  ii.  of  the  excel- 
lent Treatise  of  the  Practice  of  the 
Court  of  King's  Bench,  by  the  hudk 
author,  p.  653.  [1001.  Sth  edit] 

(c)  Absent  Mr.  Justice  BuUer. 

Kewixt 
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1794. 
Kewx-ey  and  Another  against  Ryan.  r^^^, 

^HIS  was  an  action  on  a  policy  of  insurance,  and  the  mate-  ^  "^  - 
rial  facts  of  the  case  were  as  follow: — On  the  24tb  ot  May  insurance  it 
1793,  Freeland  and  Rigbt/9  merchants  at  Si.  Vincents^  wrote(a)  ^rtaingaoda 
to  the  Plaintiffs,  merchants  at  Liverpool^  who  were  also  part-  °n  **?*«* » 
ners  in  a  house  of  the  same  name  at  Grenada^  requesting  them  on  a  voyage^ 
to  get  1 260/.  insured  on  70  bales  of  cotton  shipped  on  board  "^^^^^ 
the  Elizabeth^  from  Grenada  to  Englandy  and  also  1300/.  on  an-  another  po- 
other  cargo  of  cotton  and  other  goods,  which  they  intended  to  ilSde'onamy 
ship  on  board  some  other  ship  that  should  sail  with  the  first  con-  *^J°<\of  , 

,         ,  ,  ffoocis  as  in  - 

voy,  and  therefore  directing  the  latter  insurance  to  be  on  ship  terest should 
or  ships.     The  Plaintiffs  accordingly  by  their  broker  insured  JJ^^^^^ 
1260/.  on  board  the  Elizabeth  in  London^  and  1300/.  on  board  «^  on  the 
ship  or  shipSf  viz,  700/.  at  Liverpooly  and  600/.  in  London.  The  age,*wM-" 
policy  for  700/.  of  which  the  Defendant  underwrote  50/.,  and  on  footed  tosail 

,  ,  within  a  li- 

which  the  action  was  brought,  was  at  and  from  Grenada  to  Li-  mited  time^ 
verpool,  on  any  kind  of  goods  as  interest  should  appear,  in  ship  cumsunc^ 
or  ships  on  account  o^  Freeland  and  Rigby,  warranted  to  sail  on  relaUng  to 
or  before  the  1st  oi  August  1793,  and  to  return  S  per  cent,  if  the  licyweconi- 

-  Riunicated 
to  the  underwriters  of  the  second,  nor  do  they  know  that  the  first  was  made.  Goods  to  the  full  amount 
of  the  sum  insured  in  the  first  policy  are  put  on  board  the  specified  ship,  which  arrives  in  safety. 
Goods  also  to  the  full  amount  of  the  sum  insured  in  the  second  policy  are  put  on  board  another  ship, 
which  sails  within  the  time  limited  from  J,  with  an  intention  to  touch  at  C*in  her  course  to  B.,  but  is  lou 
hcfort  she  arrives  at  the  deviating  point  (6).  The  underwriters  of  the  second  policy  are  answerable  for 
the  loss. 

(a)  The  following  was  the  letter  :— 

<*  24th  May  1793. 

'*  Messrs.  John  and  Patrick  Kewhy. 
«  Dear  Sir, 

**  By  a  letter  received  this  morning  from  your  Mr.  Wm.  Kewley,  I  find 
ke  has  shipped  on  board  your  Elizabeth  70  bales  of  cotton  belonging  to  your 
house,  and  addressed  k  to  you,  on  which  I  request  you  will  get  insured  twelve 
hundred  and  sixty  pounds  sterling,  valuing  it  at  isLper  bale. 

'<  I  am,  &c. 
«  nomas  Rigby. ^ 
**  P.S.  Upon  considering  our  afifairs  I  have  determined  to  return  our  boat 
immediately  to  Grenada  with  another  load  of  cotton,  and  have  it  shipped  to 
your  address  by  some  vessel  that  will  sail  with  the  first  convoy,  therefore  be 
pleased  to  make  insurance  for  1300/.  sterling  on  our  accounts  by  ship  or  ships 
at  18/.  per  bale  at  and  from  Grenada  to  England,  The  Government  sloop  b 
just  arrived  from  the  fleet,  and  brings  account  that  the  convoy  will  be  ap- 
pointed to  sail  the  first  week  in  June** 

(6)  [Vide  Middlewood  v.  Blaket,  7      &  S.  46.  Taskcr  v.  Cunninghanuf,  1 
T.  R.  162.    Heselton  v.  AllniU,  1  M.      Bligh,  87.] 

VOL,  II.    .  B  B  ship 
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1794.     ship  sailed  with  convoy  bound  to  Great  Britain^  and  arrived, 
&c.  without  any  exception  of  the  goods  on  board  the  Elizabeth, 


against  The  policy  for  600/.  effected  in  Londouy  was  also  on  ship  or 
ships  at  and  from  Grenada  to  Liverpool^  but  with  an  exception 
to  1260/.  "  on  70  bales  of  cotton  per  Elizabeth  Crettin'',  the 
same  underwriters  in  London  having  before  subscribed  the  po- 
licy on  the  Elizabeth.  But  the  Plaintiffs  did  not  communicate 
to  the  underwriters  at  Liverpool^  the  letter  oiFreelanfi  and  Rig" 
[  344  3  by  directing  an  insurance  on  the  Elizabeth^  nor  any  circum- 
stance respecting  the  goods  shipped  on  board  the  Elizabeth^  and 
the  insurance  made  on  that  ship. 

The  Elizabeth  sailed  early  in  Juney  and  arrived  safe  at  Liver^ 
poaly  in  August^  1793.  The  Heart  of  Oak  (a),  on  board  of 
which  Freeland  and  Rigby  had  shipped  their  second  cargo  of 
cotton,  &c.  sailed  the  latter  end  of  Juli/j  bound  for  Liverpool^ 
but  with  a  design  formed  before  this  commencement  of  the  voyage 
(as  appeared  by  the  clearances,  and  was  admitted  on  all  sides) 
to  touch  at  Cork  in  her  way  to  Liverpool^  but  was  totally  lost 
before  she  arrived  at  the  deviating  point. 

The  Defendant  pleaded  the  general  issue,  and  a  tender  of 
1/.  105.  on  account  of  the  safe  arrival  of  the  Elizabeth^  which 
the  Plaintiff  took  out  of  court,  and  obtained  a  verdict  for 
48/.  105. 

A  rule  having  been  granted  to  shew  cause  why  there  should 
not  be  a  new  trial,  Adair  and  Heywoody  Serjts.,  shewed  cause. 

Considerable  doubts  having  been  thrown  out  at  the  trial, 

whether  such  a  policy  as  this  on  ship  or  ships  were  a  good 

one,  the  validity  of  it  is  first  to  be  considered.     Now  policies 

of  this  kind  are  well  known  to  foreign  nations,  Emengonj  173. 

tit.  Assurance  in  guovis,  and  are  constantly  used  in  the  West 

India  trade  by  us  in  time  of  war,  when  it  is  uncertain  by  what 

ships  the  produce    of   the  different   islands  may  be  sent  to 

Europe ;  and  they  are  also  supported  by  authorities,  Tiemey  v. 

Etheringtonf  cited   1  Burr.  349.  2  Stra.  1248.  Dick  v.  Barrel^ 

and  Parkcy  19-     There  are,  therefore,  only  two  questions;  1. 

Whether  the  policy  on  ship  or  ships  was  discharged  by  the 

safe  arrival  of  the  Elizabeth^  or  in  other  words,  whether  the 

insured  had  a  right  to  apply  the  insurance  to  the  Heart  of  Oak 

that  was  lost?    2.  Whether  the  voyage  insured  being  from 

{a)  It  did  not  appear  that  the      what  ship  Freeland  and  Ri^  had 
Plaintiffi  when  they  effected  the  in-      shipped  tnis  cargo. 
Burance  in  question,  knew  on  board 

Grenada 
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Grenada  to  Liverpool^  the  policy  was  rendered  void  by  an  in-  1794. 
tention  to  touch  at  Cork  in  the  way  to  Liverpool^  the  ultimate 
port  of  delivery,  that  intention  not  having  been  carried  into 
effect?  1.  The  Plaintiffs  had  clearly  a  right  to  apply  the  in- 
surance to  the  ship  that  was  lost.  The  insurances  were  totally 
distinct,  and  so  were  the  risks,  and  the  one  is  in  no  degree  ap- 
plicable to  the  other.  If  the  Elizabeth  had  been  lost,  the  De- 
fendant would  clearly  not  have  been  liable,  there  being  a  se- 
parate insurance  on  that  ship,  but  the  benefit  and  loss  must  be 
reciprocal,  and  if  he  would  not  have  been  answerable  in  case  [  345  ] 
of  the  loss,  he  cannot  be  benefited  by  the^  safety  of  the  Eliza* 
beth. 

[Mr.  Justice  Bjidler^  in  this  part  of  the  argument,  cited  the 
case  of  Henchman  v.  Offley  (a),  in  confirmation  of  the  doctrine 

that 

(a)  Henchman  v.  OJtey,  B.  R.  Mic  23  Geo.  3. 

This  was  an  action  on  a  policy  of  insurance  of  6000/.  on  goods,  to  come  in 
skip  or  ships  from  Bengal  to  London  ;  and  the  facts  of  the  case  were  the  fol- 
lowing :  the  Plaintiff  in  India  wrote  to  his  correspondent  in  England,  to  get 
two  insurances,  one  of  6000/.  on  goods  on  board  any  ship  or  ships  which 
should  sail  between  the  first  of  November,  1779,  and  the  first  of  July,  1780, 
and  the  other  of  4000/.  on  goods  on  board  any  ship  or  ships,  which  should 
sail  between  the  first  of  February  and  the  thirty-first  of  December,  1780. 
The  two  insurances  were  accordingly  effected,  and  the  Plaintiff  loaded  goods 
to  the  amount  of  4889/.  on  board  the  ship,  General  Barker,  and  4500/.  on 
board  the  ship,  Ganges,  and  at  the  time  of  the  loading  entered  a  certificate 
before  Sir  Elijah  Impey,  the  Chief  Justice,  that  he  had  put  such  goods  on 
board  the  one  ship,  and  such  on  board  the  odier,  and  that  he  had  shipped  on 
board  the  General  Barker  4889/.  of  the  risk  intended  to  be  covered  by  the 
6000/.  policy.  Both  ships  sailed  within  the  time  mentioned  in  the  first  policy ; 
the  General  Barker  was  lost,  but  the  Ganges  arrived  safe  at  the  place  of  her 
destination ;  and  this  action  was  brought  on  the  policy  for  6000/.  which  the 
Plaintiff  contended  he  had  a  right  to  apply  to  the  General  Barker,  and  went 
for  a  total  loss.  At  the  trial,  two  objections  were  made :  1st.  that  evidence 
could  not  be  g^ven  of  what  passed  in  the  East  Indies:  2d.  that  there  ought 
to  be  a  contribution,  all  the  underwriters  called  upon  as  for  an  average 
I068,  and  both  policies  taken  into  the  account,  and  that  the  Plaintiff  ought 
only  to  recover  in  the  proportion  of  4889/.  to  4500/.  or  at  most  as  4889il 
was  to  1111/. 

Lord  Mansfield  over-ruled  the  objection  as  to  the  evidence,  and  was  of 
opinion,  that  the  Plaintiff  might  apply  the  6000/.  policy  entirely  to  the  Ge^ 
neral  Barker;  and  a  verdict  was  found  accordingly.  But  a  new  trial  was 
moved  for,  and  a  rule  granted  to  shew  cause. 

In  support  of  the  rule,  Lee,  Cowper,  and  Pigot  contended,  that  all  the 
underwriters  were  liable  for  losses  on  both  ships ;  that  if  the  Ganges  had 
been  lost,  the  Defendant  would  have  been  called  upon,  and  therefore,  that  as 

B  B  2  he 
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1794.     that  the  insured  had  a  right  to  appropriate:  and  also  intimated 
Z  a  decided  ^)pinion,  that  the  mere  intention  to  put  it  into  Cork 

afiuhist      in  the  course  of  the  voyage  to  Liverpool,  did  not  vitiate  the 

poncy.j 

But  supposing  the  Elizabeth  to  be  one  of  the  ships  on  which 
the  policy  in  question  might  attach,  still  the  Plaintiff  is  intitled 
to  keep  his  verdict,  for  he  had  a  right  to  appropriate;  and  then 
the  different  insurances  might  be  brought  into  average.  1  Erne' 
rigon,  174.  There  is  nothing  in  the  law  of  England  which 
says,  that  the  first  arrival  shall  discharge  the  underwriter* 
2.  The  policy  was  m>t  avoided  by  a  simple  intention  to  touch 
at  Cork,  in  the  course  of  the  voyage  to  Liverpool^  which  was 
the  port  of  deliver}'.  The  ship  originally  sailed  on  the  voyage 
insured,  and  an  intention  to  deviate  not  carried  into  effect,  does 
not  vitiate  the  policy.  Foster  v.  Wilmer,  2  Stra.  1249.  Carter 
V.  The  Exchange  Assurance  Company^  ibid.  Thelusson  v.  Fergu- 
sofij  Dougl.  S6l.  It  is  true,  that  in  Wooldridge  v.  Boydell,  Dougl, 
6.  the  policy  was  holden  to  be  void,  but  that  case  was  essentially 

he  would  have  in  that  case  been  liable  for  the  loss,  he  was  in  justice  intided 
to  the  benefit  of  salvage.  There  was  no  appropriation  of  any  pardcular  ship 
or  goods,  and  this  is  an  attempt  to  appropriate  after  a  loss.  At  the  time 
when  the  policy  was  underwritten,  it  was  not  communicated  to  the  under- 
writers, that  so  much  was  shipped  on  board  the  General  Barker,  and  so  much 
on  board  the  Ganges,  and  they  shall  not  be  affected  by  a  declaration  aflei^ 
wards  made  without  their  privity.  The  contract  must  be  explained  accord- 
ing to  the  situation  in  which  things  stood  between  the  parties,  at  the  time 
when  it  was  made.  The  Plaintiff*  shipped  4889/.  on  board  the  General 
■  Barker,  and  1 100/.  on  board  the  Ganges,  and  this  at  a  time  when  he  did  not 
know  that  the  premiums  and  expence  of  insurance  would  make  up  the  exact 
sum  of  6000/. 

Wallace,  contra.  The  material  question  is,  whether  the  4500/.  on  board 
the  Ganges,  shall  be  taken  into  the  account  of  the  loss  of  the  General  Barker, 
The  owner  in  India  meaning  to  ship  6000/.  property,  sends  to  insure  it.  The 
meaning  of  this  policy  is,  that  he  may  loud  goods  to  that  amount,  on  board 
any  ship  or  ships.  As  he  had  not  the  policies,  he  could  not  make  any  indorse- 
ment on  them,  but  he  not  only  writes  to  his  correspondent  here,  but  makes  a 
solemn  oath  before  the  chief  magistrate  in  India,  of  the  manner  in  which  he 
shipped  the  goods,  and  of  the  apportionment.  Suppose  he  had  said  he  put 
all,  covered  by  the  6000/.  policy,  on  board  the  General  Barker,  the  under- 
writer could  not  have  objected.  This  was  an  appropriation  made  before  any 
loss  had  happened,  or  the  ships  had  sailed,  which  the  insured  had  clearly  a 
right  to  moke. 

The  Court  discharged  the  rule,  but  ordered  the  salvage  on  the  1 1 1 1/.  to  be 
deducted  out  of  the  damages  recovered,  which  made  a  deduction  of  about 
onc-fiflh. 

different 
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different  from  the  present;  there  the  voyoge  insured  was  "  at      M9i. 
and  from  Maryland  to  Cadiz^*'  but  the  sliip  was  in  fact  bound      ^^ 
to  Falmouth,  atid  there  was  no  intention  of  going  to  Cadiz  at      a^ainu 
all ;  here  Liverpool  was  the  place  of  final  destination,  to  which 
the  ship  would  have  really  proceeded.  The  true  criterion  to  de- 
termine whether  a  voyage  on  which  a  ship  sets  out  is  the  same 
as  that  insured,  is  to  discover  whether  she  is  in  fact  bound  to 
her  ostensible  port  of  delivery;    if  that  be  the  case,  an  inten- 
tion to  go  out  of  the  track,  not  carried  into  execution,  does  not 
alter  the  nature  of  the  voyage. 

Z^  Blanc,  Serjt.,  contrd.  The  ground  on  which  it  is  to  be 
contended  that  the  policy  was  satisfied,  ij>,  that  a  ship  answer- 
ing the  description  in  it  arrived  in  safety,  having  the  full  amount 
of  the  sum  insured  on  board.  Every  circumstance  respecting 
the  specific  insurance  on  the  Elizabeth  having  been  concealed 
from  the  Defendant,  it  was  the  same  with  regard  to  him,  as  if 
no  such  insurance  had  been  made  on  that  ship.  If,  therefore, 
the  Elizabeth  had  been  lost,  and  the  Heart  of  Oak  had  arrived 
in  safety,  the  Plaintifis  had  it  in  their  power,  by  suppressing  the 
letter  of  the  24th  of  May,  to  have  charged  the  Defendant  on 
that  loss.  In  common  justice,  therefore,  the  underwriter 
ought  to  be  benefited  by  the  safety  of  the  same  ship,  for  the 
loss  of  which,  if  it  hod  happened,  he  would  have  been  liable  to 
pay.  The  Plaintiff,  too,  by  concealing  the  particular  insurance 
on  the  Elizabeth,  acted  without  the  good  faith  required  in  mcr-  [  347  3 
cantile  transactions,  and  contrary  to  the  directions  expressed  in 
the  ordinances  of  other  nations,  for  the  purpose  of  preventing 
frauds,  Weskett,  520.  They  shall  not,  therefore,  be  permitted 
to  avail  themselves  of  their  own  wrong. 

As  to  the  case  of  Tieniey  v.  Eiherington,  that  was  not  a  case 

of  a  general  insurance,  for  it  was  specified  in  the  policy,  that 

the  goods  were  to  be  on  board  a  British  ship  or  ships :  so  in 

Dick  v.  Barrett,  the  insurance  was  equally  certain,  being  on 

any  ship  in  which  the  Plaintiff  should  come  from  Virginia  to 

London,  which  was  the  same  in  cf&ct  as  if  the  ship  itself  had 

been  specified.     Those  cases,  therefore,  are  not  applicable  to 

that  of  a  general  insurance  like  the  present.     The  only  case 

where  the  policy  was  similar,  is.  Henchman  v.  Offiey,  and  there 

it  does  not  appear  that  the  validity  of  the  policy  came  in  ques^ 

tion :  there  also  the  appropriation  was  not  niadg  till  after  the 

insurance,  but  here  it  was  made  before. 

The 
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1794.         The  next  question  is,  whether  the  voyage  insured  was  not  a 
jj^^j^^     different  one  from  that  on  wliich  the  ship  set  out ;  for  though  a 

against  mere  intention  to  deviate,  not  carried  into  effect,  will  not  vitiate 
^^*'  the  policy  provided  the  voyage  be  the  same,  yet  if  the  voyage 
be  different,  the  policy  is  clearly  void,  according  to  the  doctrine 
laid  down  in  Wooldridge  v.  Boydellj  DaugL  6.  and  fVay  v.  Mo- 
diglianij  2  Term  Rep.  B.  E.  30.  Now  it  cannot  be  fairly  said, 
that  a  voyage  from  Grenada  to  Liverpool^  and  from  Grenada 
to  Cork  and  Liverpool^  are  one  and  the  same.  So  clear  indeed 
was  Lord  Kenyan  on  this  point,  that  at  Guildhall  (a)  the  Plain- 
tiff was  nonsuited  in  an  action  on  a  policy  of  insurance  on  this 
very  ship  the  Heart  of  Oak,  on  the  ground  that  it  was  not  the 
voyage  insured,  and  that  there  had  been  no  inception  of  that 
voyage* 

Cur,  advis,  vtdL 
On  this  day,  the  Court,  consisting  of  the  Lord  Chief  Jus- 
tice  {b\  Mr.  J.  Heathy  Mr.  J.  Rooke^  declared  their  opinion  as 
to  the  first  point  which  had  been  made  in  the  argument,  that 
.  the  legality  of  the  policy  on  ship  or  ships  was  too  well  esta- 
Uished  both  by  usage  and  authority  to  be  disputed  ;  as  to  the 
second,  that  the  insured  had  clearly  a  right  to  api)ly  such  an 
insurance  to  whatever  ship  he  thought  proper  within  the  terms 
[  348  1  ^f  '^  ^^^  which  the  case  of  Henchman  v.  Offley  was  an  au- 
thority ;  as  to  the  third,  that  where  the  termini  of  the  intended 
voyage  were  really  the  same  as  those  described  in  the  policy,  it 
was  to  be  considered  as  the  same  voyage,  and  a  design  to 
deviate,  not  effected,  would  not  vitiate  the  policy.  That  in 
Wooldridge  v.  Boydell  it  appeared  there  was  no  intention  that 
the  ship  should  go  to  Cadiz  at  all,  which  was  mentioned  in  the 
policy  as  her  port  of  delivery,  and  in  Way  v.  Modigliani  there 
was  an  actual  deviation  by  the  ship  going  to  fish  on  the  banks 
of  Newfoundland ;  those  cases  therefore  were  wholly  different 
from  the  present,  for  here  the  ship  was  really  bound  to  Liver^ 
poolj  though  there  were  also  clearances  for  Cork.  The  re- 
maining question  therefore  was,  whether  the  letter  of  the  Sith 
of  May^  by  which  Freelafid  and  Rigby  directed  an  insurance  to 
be  made  on  the  Elizabeth,  and  the  actual  circumstances  of  that 
insurance  ought  to   have  been   communicated  to  the   under- 

(a)  Siott  V.  Vaughan,  sittings  after      but  it  was  stated  by  the  Lord  Chief 
Hilary  term,  34  Geo,  3.  Justice  that  he  fully  concurred  with 

(A)  Mr.  Justice  BuUer  was  absent,      the  rest  of  the  Court. 

writers 
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writers  on  the  present  policy  ?  But  as  nothing  was  necessary  to      1794. 
be  disclosed  but  what  was  material  to  the  risk  run,  and  as  the     xkwut 
insurance  on  the  Elizabeth  was  not  material  to  that  risk,  the      affxinu 
concealment  was  not  fraudulent,  and  therefore  could  not  affect 
the  right  of  the  Plaintiffs  to  recover. 

Rule  discharged. 
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ARGUED  AND  DETERMINED  1794. 


IN  THE 


Courts  of  COMMON  PLEAS, 


ANb 


EXCHEQUER    CHAMBER, 


IN 


Michaelmas  Term, 

In  the  Thirty-fifth  Year  of  the  Reign  of  George  III. 


CoRNtSH  against  Ro3S.  ^^X' 


Nov.  15th. 


TT  was  objected  to  a  person  who  was  going  to  justify  himself  A  clerk  to 

as  bail,  that  he  was  a  clerk  to  an  attorney  though  not  arti-  thought' 
cled.     It  was  contended,  oil  the  other  hand,  that  the  rule  pro-  ^f^^Si"" 
hibiting  attpmies  from  being  bail,  had  never  yet  been  extended  to  the  ao- 
beyond  their  articled  clerks.     But  on  Mr.  J.  Bullets  observing,    °"  ^*'' 
that  in  the  King^s  Bench  the  rule  comprehended  clerks  who 
were  not  articled,  as  well  as  those  who  were,  the 

Bail  was  rejected. 

(o)  [Vide  aule,  voL  u  p.  76.  n.  (a),] 


Payne  against  Rogers.  Saturday, 

^  Nov.  16th. 

T  E  BLANCy  Serjt.,  moved  for  a  rule  to  shew  cause  why  the  Iftheoiwi^* 
verdict  found  for  the  Plaintiff  in  this  cause  should  not  be  SoundTo^e! 
set  aside,  and  a  nonsuit  entered.     It  was  an  action  on  the  case  P«^f  »*»  ^^ 

and  nol  the 
oecvpier,  b  liable  to  an  action  on  the  case  for  an  injury  sustained  by  a  stranger  from  the  want  of  re- 
pair (a). 

(a)  [Vide  I/f «/t^  V.  Poumif,  4  Taunt.      404.     Cowpland  v.  Hardingham,    3 
649.  Buth  V.  Steinman,  I  Bos.  &  Pul.      Campb.  N.  P.  C.  398.] 

against 
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1794.     against  the  Defendant  as  owner  of  a  house  in  the  occupation  of 
p^^^^      one  Piatt  his  tenant,  for  an  injury  sustained  by  the  Plaintiff  by 
agtdnu      his  leg  slipping  through  a  hole  in  the  foot  pavement,  into  a 
"''     vault  or  cellar,  owing  to  some  plates  or  bars,  which  went  under 
[  351  ]    the  pavement,  being  out  of  repair.     And  the  ground  of  the 
motion  was,  that  the  action  ought  to  have  been  brought  against 
the  actual  occupier  of  the  house,  whose  more  Immediate  busi- 
ness it  was  to  know  what  repairs  were  necessary,  and  to  see 
that  they  were  made,  and  not  against  the  landlord.     Though 
the  landlord  might  bear  the  expence  of  the  repairs,  yet,  as  be- 
tween the  occupier  and  the  public,  the  occupier  was  bound  to 
look  to  the  state  of  them,  and  ought  to  be  liable  for  any  acci- 
dent that  might  happen  by  his  neglect.     Thus  in  Cheetham  v. 
Hampsorif  4  Term  Rep.  B.  R.  318.  it  was  holden  that  an  action 
on  the  case  for  not  repairing  fences  could  only  be  maintained 
against  the  occupier. 

BuLLER,  J.  Who  was  to  repair  in  the  first  instance  ? 
Lord  Ch.  J.  Evidence  was  given  of  repairs  being  actually 
done  by  the  landlord.  And  I  thought  at  the  trial,  that  though 
the  tenant  was  primd  facie  bound  to  repair,  and  therefore  liabl^ 
yet  if  he  could  shew  that  the  landlord  was  to  repair,  then  that 
the  landlord  was  liable. 

BuLLER,  J.  The  direction  of  my  Lord  Chief  Justice  was 
most  clearly  right  1  agree  that  the  tenant  as  occupier  is  prima 
facie  liable  to  the  public,  whatever  private  agreement  there  may 
be  between  him  and  the  landlord.  But  if  he  can  shew  that  the 
landlord  is  to  repair,  the  landlord  is  liable  for  neglect  to  re- 
pair. 

Heath,  J.     If  we  were  to  hold  that  the  tenant  was  liable  in 
this  case,  wc  should  encourage  circuity  of  action,  as  the  tenant 
would  have  his  remedy  over  against  the  landlord. 
RooKE,  J.,  of  the  same  opinion. 

Rule  refused. 


Babnev 
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1794. 


Barney  against  Tubb.  iJ^lleih' 

^O  this  action  for  goods  sold  and  delivered,  the  Defendant  The  Souths 
pleaded,  that  at  the  time  of  commencing  the  action  he   ^Requ«u 
<<  was  not  indebted  to  the  said  Nathaniel  (the  Plaintiff)  in  any   ^^  ^^  ^^• 
*'  *sutn  or  sumsof  money  amounting  to  the  sum  oi forty  shillings,  cannot  be 
**  and  that  at  the  time  of  commencing  such  action,  he  the  said  ^^"^  ^ 
*^  John  (the  Defendant)  was  inhabitant  and  resiant  within  the  brought  in 
**  parish  oi Saint  Maty  Magdalen  Bermondseyj  in  the  county  of  Court"The 
**  Surrey,  and  liable  to  be  warned  and  summoned  for  such  debt  proper  mode 
**  before  the  Court  of  Requests  mentioned  in  a  certain  Act  ofPar^  fendant  to 
**  liamenty  made  at  Westminster  in  the  county  of  Middlesex,  in  ^'^^^^ 
**  the  twenty-second  year  of  the  reign  of  his  late  Majesty  King  entering  a 
*•  George  the  Second^  intituled  An  Act  for  the  more  Easy  and  JJJ^^^ 
**  Speedy  Recovery  of  Small  Debts  within  the  Town  and  Borough  ^^,  ^^^ 
<<  ^  South wark,  and  the  several  Parisfies  of  Saint  Saviour,  Saint  theexecu- 
**  Mary  at  Newincton,  Saint  Mary  Mairdalen  Bermondsey,  ^"o^*^*^* 

^  o'  JO  •"of  inquiry. 

"  Christ  Church,  Saint  Mary  Lambeth,  and  Saint  Mary  Ro-  Where  the 

**  therhithe  in  the  county  of  Surrey,  and  the  several  Precincts  and  having  ob- 

«  Liberties  of  the  same"  t"n«d  judg. 

To  this  plea  there  was  a  general  demurrer,  which  on  this  day  general  de- 
was  thus  argued  by  Marshall,  Serjt.:—  wchT^^ 

The  ground  of  this  demurrer  is,  that  though  the  matter  of  executed  a 

the  plea,  if  used  by  way  of  suggestion  on  the  record  after  ver-  ^^^  J^' 

diet,  would  have  been  good  to  deprive  the  Plaintiff  of  costs,  J^^^^  *^« 

and  to  give  them  to  the  Defendant,  yet  it  cannot  be  pleaded  as  were 


a  bar  to  the  action.     To  have  enabled  the  Defendant  to  plead  2?an*4^ 
this  plea,  the  act  should  have  given  an  exclusive  jurisdiction  to  five  days  be- 
the  Court  of  Requests,  by  taking  away  the  jurisdiction  of  all  of'dieterm, 

and  signed 
final  judgment  on  the  last  day  of  the  term,  t^e  Court  in  the  next  term,  refused  to  direct  the  prothonotary 
to  review  his  taxation  of  costs  to  the  Plaintiff  on  an  affidavit  stating  the  former  proceedings,  and  that  the 
I>efendant  was  resiant  within  the  jurisdiction  of  the  inferior  court :  because  the  Defendant  ought  to  have 
entered  a  mggestion,  and  that  before  final  judgment  was  signed  (a).  And  to  intitle  himseu  to  such  a 
suggestion,  supposing  it  to  be  moved  for  in  time,  the  Defendant  must  state  in  the  affidavit,  not  only  that 
be  is  resiant  within  the  jurisdiction  of,  but  also  that  he  is  liable  to  be  toamed  or  summoned  to  the  CtiuH 
of  Requests  (fi).  After  judgment  by  de&ult  the  Defendant  is  s^  in  courts  for  many  purposes,  one  of 
which  is  that  of  entering  such  suggestion  (c).  Semb,  that  judgment  on  a  general  demurrer  to  a  plea  in 
bar,  the  matter  of  which,  even  if  well  pleaided,  would  be  no  defence  to  the  action,  is  to  be  considered  as  a 
jwigment  by  default, 

C •362  ] 
{a\  [Accord.  Calvert  v.  JSverardy  5  (c)  [Vide  Harris  v.  Uoi/d,  4  M.  & 

M.  &  S.  5 1 0.    See  also  HippesUy  v.      S.  1 7 1 .  1  Chitty's  Rep.  636  (n.)  Tidd's 

Layng,  4  B.  &  C.  863.]  Pr.  996.  8th  edit.] 

(6)    [Tucker  v.  Crosby,  2  Taunt. 

169.] 

other 


353  CASES  IN  MICHAELMAS  TERM 

ITQ*.  other  courts  in  matters  of  this  sort.  This  is  done  by  the  West- 
P^^^^  minstet*  Act,  23  Geo.  2.  c.  27.  s.  21.  which  provides,  that  "  no 
againu  action  for  any  debt  under  forty  shillings,  and  recoverable  in  the 
^^  Court  of  Requests,  shall  be  brought  against  any  person  within 
the  jurisdiction  thereof  in  any  other  court  whatsoever/'  This 
prohibitory  clause  is  a  bar  to  every  action  brought  out  of  the 
Court  of  Requests,  of  which  that  court  has  jurisdiction ;  and 
the  eighth  section  gives  a  short  form  of  the  plea  and  replication, 
to  prevent  special  pleading.  The  Tower  Hamlets  Act,  23  Geo.  2* 
c.  SO.  5. 21.  has  the  same  prohibitory  clause,  and  though  it  gives 
no  form  of  plea,  yet  it  may  be  pleaded,  or  the  facts  which  bring 
a  case  within  it  may  be  given  in  evidence  under  the  general 
issue,  and  the  judge  would  be  bound  to  nonsuit  the  Plaintiff. 
The  Southwark  Act,  22  Geo.  2.  c.  47.  on  which  this  plea  is 
founded,  has  no  prohibitory  clause,  but  it  leaves  the  jurisdic- 
tion of  other  courts  as  it  stood  before.  That  act,  5. 6.  provides, 
<^  that  if  in  any  action  of  debt  or  action  on  the  case,  upon  an 
*^  assumpsit  for  recovery  of  any  debt  to  be  sued  or  prosecuted 
[  S&^  ]  ^^  against  any  person  or  persons  aforesaid,  in  any  of  the  King's 
^^  Courts  at  Westminster  or  elsewhere,  out  of  the  said  Court  of 
<'  Requests,  it  shall  appear  to  the  judge  or  judges  of  the  court 
*^  where  such  action  shall  be  sued  or  prosecuted,  that  the  debt 
"  to  be  recovered  by  the  Plaintiff  in  such  action  doth  not 
^^  amount  to  the  sum  of  forty  shillings,  and  the  Defendant  in 
"  such  action  shall  duly  prove  by  sufficient  testimony,  to  be  al* 
"  lowed  by  any  judge  or  judges  of  the  said  court  where  such 
<^  action  shall  depend,  that  at  the  time  of  commencing  sucb 
^^  action,  such  Defendant  was  inhabiting  and  resiant  within  the 
^^  said  town  and  borough  of  Southwaf-k^  or  any  of  the  parishes, 
*<  limits  and  precincts  aforesaid,  in  the  county  of  Surrey^  and 
^^  was  liable  to  be  warned  or  summoned  before  the  said  Court 
^^  of  Requests  for  such  debt;  then,  and  in  such  case  the  said 
^  judge  or  judges  shall  not  allow  to  the  said  Plaintiff  any  costs  of 
^^  suit,  but  shall  award  that  the  said  Plaintiff  shall  pay  so  much 
^^  ordinary  costs  to  the  party  Defendant,  as  such  Defendant 
^^  shall  justly  prove  before  the  said  judge  or  judges  it  hath 
"  truly  cost  him  in  the  defence  of  the  said  suit."  This  clause 
points  out  the  mode  of  laying  the  facts  before  the  Court,  in 
order  to  obtain  leave  to  enter  a  suggestion  on  the  record,  which 
must  be  after  verdict,  for  the  Court  has  no  other  means  of 
ascertaining  that  the  Plaintiff's  demand  is  under  forty  shillings, 

than 


IN  THE  Thirty-fifth  Year  OF  GEORGE  III.  S54 

than  by  a  verdict.  And  upon  the  London  Act,  S  Jac.  1.  c.  ]  5.  it  1 794. 
has  been  determined  in  Fennel  v.  Wallisy  cited  1  Stra.  46.  that  ^^[^[jj^ 
a  suggestion  after  verdict  was  the  proper  mode  of  proceeding,  against 
and  not  a  plea;  and  this  appears  in  2  Stra.  1120. 1191.  Dougl. 
2^\.  to  be  the  constant  practice.  If  a  suggestion  be  the  proper 
mode  of  proceeding  upon  the  London  Act,  it  must  be  so  upon 
the  Southwark  Act,  because  the  sixth  section  of  the  latter, 
which  directs  the  mode  of  proceeding,  is  copied  from  the  fourth 
section  of  the  former  act.  And  where  there  is  a  particular 
mode  of  proceeding  prescribed  by  a  statute,  the  Court  will 
oblige  the  party  to  follow  that  mode,  and  will  not  permit  him 
to  pursue  any  other.  This  was  settled  in  Taylor  v.  Blair^  3 
Term  Rep.  B.  R.  452.:  therefore  a  suggestion  after  verdict  is 
the  only  mode  of  proceeding,  by  which  the  Defendant  can  avail 
himself  of  the  benefit  of  the  Southwark  Act.  If  the  Defendant 
were  to  prevail  on  this  plea,  the  Plaintiff  must  lose  bis  debt 
altogether,  because  the  judgment  would  be  a  bar  to  any  other 
action  for  it.  But  the  Westminster  Act,  s.  9-  provides,  that 
where  the  Defendant  shall  avail  himself  of  his  plea,  the  Plain- 
tiff may  afterwards  sue  for  his  debt  in  the  Court  of  Requests. 
Now  there  is  no  such  provision  in  the  Southwark  Act,  which  is  [  354  ] 
another  decisive  reason  to  shew  that  it  cannot  be  pleaded.  The 
Court,  consisting  of  Buller^  Heath  and  Rooke^  Justices,  in  the 
absence  of  the  Chief  Justice,  were  so  clearly  of  this  opinion,  that 
Runningtony  Serjt.,  on  the  other  side  gave  up  the  argument,  and 
there  was 

Judgment  for  the  Plaintiff. 

The  Plaintifl*  having  thus  obtained  Judgment,  on  the  5th  of 
July  in  Trinity  Term,  executed  bis  writ  of  inquiry,  the  da- 
mages being  assessed  at  \L  \s,  3d.  and  entered  up  final  judg- 
ment on  the  9th,  the  last  day  of  that  term.  On  the  fourth  day 
of  this  term,  Runnington^  Serjt.,  obtained  a  rule  to  shew  cause 
why  the  prothonotary  should  not  review  his  taxation  of  costs, 
and  why  the  proceedings  on  the  judgment  should  not  be  staid, 
upon  an  affidavit  which  set  forth  the  proceedings  as  above 
stated,  and  added,  that  the  Defendant,  at  the  time  of  the  com- 
mencement  of  the  action,  resided  within  the  jurisdiction  of  the 
Southwark  Court  of  Requests.  Marshall^  Serjt.,  shewed  cause 
against  the  rule,  and  contended,  first,  that  this  application  was 
not  in  the  proper  and  usual  form ;  for  the  prothonotary  could 

only 
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1794^*     only  tox  costs  to  the  party  who  appears  on  the  face  of  the  re- 
jj^j^j^^     cord  to  be  entitled  to  them ;  but  if  he  were,  in  compliance  with 
ngainst      this  rule,  to  review  his  taxation,  and  tax  the  costs  for  the  D&- 
fendant,  instead  of  the  Plaintiff,  the  judgment  would  not  be 
warranted  by  tlie  previous  proceedings  on  the  record,  and  would 
therefore  be  erroneous.      The  proper  application  in  such  cases 
is  for  leave  to  enter  a  suggestion  on  the  roll,  to  which  the 
Plaintiff  may  demur,  if  it  do  not  set  forth  the  facts  which  bring 
the  case  within  the  act  of  parliament,  or  he  may  traverse  those 
facts  if  they  be  untrue.     With  such  a  suggestion  properly  en- 
tered, the  prothonotary  would  have  an  authority  to  tax  the 
costs  for  the    Defendant,    and  the  judgment  would  be  con- 
sistent with  the  rest  of  the  proceedings.      Secondly,  if  the 
proper  application  were  made  in  this  case,  it  would  be  now  too 
late :  the  writ  of  inquiry  was  executed  on  the  5th  of  July  g  the 
term  did  not  end  till  the  9th,  on  which  day  final  judgment 
was  signed,  and   if  the  Defendant  had  any  reason   to  allege 
why  the  Plaintiff  should  not  have  had  judgment  in  the  ordi* 
nary  course,  he  ought  to  have  applied  to  the  Court  in  the  in- 
terval between  the  execution  of  the  writ  of  inquiry  and   that 
day.    Having  neglected  to  do  that,  he  has  lost  his  opportunity, 
[  355  ]    for  the  Court  cannot  alter  or  reverse  a  judgment  regularly 
given  in  a  former  term.     Thirdly,  this  was  a  judgment  by  de- 
fault, and  therefore  the  Defendant  could  not  avail  himself  of 
the  act,  even  if  the  application  were  right,  and  made  in  proper 
time.     That  it  was  to  be  considered  as  a  judgment  by  default, 
appears  from   1  Salk.  173.  Staple  \.  Hen/don^  where  it  is  laid 
down,  that  if  a  Defendant  pleads  an  ill  plea,  but  the  matter 
if  well  pleaded  would  amount  to  a  good  bar,  judgment  cannot 
be  given  against  him  by  confession ;  but  where,  as  in  this  case, 
the  matter,,  though  well  pleaded  would  signify  nothing,  the 
judgment  may  be  given  as  by  confession :  and  where  be  has 
suffered  judgment  by  default,  he  is  out  of  Court  for  every  pur- 
pose except  that  of  having  final  judgment  against  him,   1  Sali. 
216.  S.  C.  and  Stra.  46.  Brampton  v.  Crabby  and  therefore  he 
cannot   now  be  received  to  make   the  suggestion.    Fourthly, 
supposing  the  application  to  be  regular  in  other  respects,  the 
affidavit  is  defective  in  not  stating  that  the    Defendant  wns 
liable  to  be  warned  or  summoned  to  attend  the  Court  of  Re- 
quests for  Soitthwa'rk.     For  any  thing  that  appears,  he  may  be 
exempt  from  the  jurisdiction  of  that  Court,  in  the  same  manner 

as 
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OS  attornies  are,  whose  privilege  exempts  them  from  the  juris-      1794. 

diction  of  the  Courts  of  Conscience,  except  in   Westminster,      ~ 

where  they  are  made  liable  by  an  express  act  of  parliament.  against 

In  support  of  the  rule,  Bimnington,  Serjt.,  contended,  that  ^""^ 
the  act  did  not  prescribe  any  particular  term,  nor  any  form  in 
which  the  application  should  be  made.  The  sixth  section  pro- 
vides, that  if  the  facts  necessary  to  bring  the  case  within  the  act, 
shall  be  proved  by  sufficient  testimony,  to  be  allowed  by  the 
judge  or  judges  of  the  Court,  the  Defendant,  and  not  the 
Plaintiff,  shall  have  his  costs.  Those  facts  sufficiently  appear- 
ed in  the  affidavit,  and  in  the  plea,  which  was  confessed  by 
the  demurrer,  so  as  to  entitle  the  Defendant  to  the  benefit  of 
the  act.  The  case  in  Strange  has  never  been  considered  as  law, 
since  there  can  be  no  good  reason  why  the  Defendant,  after 
judgment  by  default,  should  not  have  the  benefit  of  the  act,  as 
well  as  after  a  plea  of  non  assumpsit,  and  a  verdict  for  the  Plain- 
tiff. 

BuLLER,  J.  (a)  Upon  the  two  first  points  I  am  of  opinion 
with  my  Brother  Marshall.  I  think  it  clear,  for  the  reasons  he 
has  given,  that  an  application  for  leave  to  enter  a  suggestion 
on  the  record,  is  the  proper  mode  of  proceeding.  Without 
such  a  suggestion,  the  judgment  would  not  be  warranted  by  [  356  ] 
the  premises.  I  think  also,  that  the  application  ought  to  have 
been  made  to  the  Court,  before  judgment  was  finally  given, 
and  therefore  that  it  should  have  been  made  in  the  last  term : 
and  I  hold  that  even  if  the  writ  of  inquiry  be  executed  on  the 
last  day  of  the  term,  the  Plaintiff  has  a  right  to  sign  his  judg- 
ment as  of  that  term.  But  here  the  Defendant  had  from  the 
5th  to  the  9th  of  Jw/y  to  apply  to  the  Court,  and  having  ne- 
glected so  to  do,  he  is  now  too  late.  Upon  the  third  point  I 
am  not  so  clear.  Taking  this  to  be  a  judgment  by  confession, 
I  do  not  agree  that  the  Defendant  is  thereby  out  of  Court,  for 
every  purpose  but  that  of  having  final  judgment  against  him. 
It  is  not  now  necessary  to  give  any  opinion  on  the  case  in 
Strange.  If  it  were,  I  think  we  ought  to  consider  it  well  be- 
fore we  agreed  to  establish  the  point  there  determined.  I  con- 
ceive that  a  Defendant,  after  judgment  by  default,  may  be 
deemed  to  be  in  Court  for  many  purposes  besides  that  of 
having  final  judgment  against  him.  Some  years  ago  it  was 
bolden  on  the  authority  of  the  case  in  Strange,  that  if  the 

(a)  Absent  Lord  Chief  Justice. 

Plaintiff 
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Barket 

agahui 
TuBB. 


Plaint'iiF  were  nonsuited,  he  was  out  of  court  for  all  purposes  bat 
that  of  having  judgment  signed  against  him  :  and  I  remember 
the  first  instance  in  which  that  idea  was  over-ruled.  It  was 
done  on  a  motion  made  by  Mr.  Morton^  and  since  that  time  it 
has  been  the  constant  and  settled  practice  of  Westminster  Hall 
to  set  aside  nonsuits  wher^  the  justice  of  the  case  required  it. 
But  upon  the  fourth  ground,  I  agree  with  my  Brother  Mar- 
shall^  that  the  affidavit  ought  to  contain  all  the  facts  necessary 
to  bring  the  case  within  the  act,  for  if  we  are  to  grant  leave  to 
enter  the  suggestion,  it  must  be  upon  such  a  state  of  facts  as 
will  warrant  us  in  so  doing.  Here  a  material  allegation  is 
wanting,  namely,  that  the  Defendant  was  liable  to  be  warned, 
which  would  alone  have  been  a  sufficient  objection  to  this  ap- 
plication, even  if  it  had  been  right  in  all  other  respects. 

Heath,  J.,  of  the  same  opinion. 

RooKE,  J.,  of  the  same  opinion. 

Rule  discharged. 


[357] 

An  attorney 
is  not  liable 
to  pay  the 
costs  of  tax- 
ing his  bill, 
under  the 
Stat.  2  Geo, 

9a  C<  X9*  St 

SS,  where 
the  deduc- 
tion of  one 
sixth  is  oc- 
casioned, not 
by  the  par- 
ticular turns 
being  taxed, 
but  by  a 
whole  branch 
of  it  being 
disallowed. 


White,  One,  &c.  against  Milner. 

/^N  the  motion  of  Le  BlatiCy  Serjt.,  a  rule  was  granted  to 
shew  cause  why  the  Plaintiff,  who  was  an  attorney,  should 
not  pay  the  costs  of  the  taxation  of  his  bill  by  the  prothonotary, 
according  to  the  stat.  2  Geo.  2.  c.  23.  s.  23,  under  the  follow- 
ing  circumstances.  The  bill  had  been  referred  to  the  protho- 
notary by  a  judge's  order,  and  on  the  taxation  more  than  one 
sixth  part  was  taken  off.  But  the  deduction  was  caused,  not 
from  any  over-charges  of  particular  itemsy  but  from  the  whole 
of  the  expences  of  defending  two  actions  for  one  Brandon  be- 
ing disallowed ;  which  it  was  stated  that  the  Defendant  hod 
undertaken  to  pay  to  the  Plaintiff,  but  which  the  prothonotary 
on  reading  the  affidavits  on  both  sides  was  of  opinion  that  he 
had  not  undertaken  to  do.  On  an  application  last  term  to  the 
Court  for  tlie  prothonotary  to  review  his  taxation,  they  were 
of  opinion  that  he  had  done  right,  and  refused  that  rule.  And 
now  they  held  that  the  statute  of  Geo.  2.  was  applicable  only 
where  an  attorney  made  exorbitant  charges  on  his  client  in  the 
particulars  of  his  bill,  and  the  foundation  of  the  demand  was 
not  denied,  but  only  the  amount  of  it.     In  the  present  case, 

the 
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the  Plaintiff's  charges  for  defending  Brandon  were  not  objec-  1794. 

tionable,  provided  he  could  have  proved  that  the  Defendant     "^Z 

was  h'able  to  pay  them,  and  the  other  items  of  the  bill  were  not  against 

reduced  one  sixth,  ^"•'^'■*- 

Rule  discharged. 


^  [  S58  ] 

Proctor  against  The  Bishop  of  Bath  and  Wells,  Wednesday, 
Thomas  Moore  an  Infant,  and  Richard  Golds-  ^"^'^^ 
BOROUGH  and  Edward  Moore,  his  Guardians. 

1 N  this  quare  impedU^  brought  to  recover  the  presentation  to  A,  deviset 

the  church  of  the  rectory  of  West  Coker  in  Somersetshire^  J^thJ&^^ 
the  declaration  stated,  that  one  William  Ruddock  was  seised  in  ^  <>^^  *»» 
fee  of  the  advowson,  and  presented,  that  on  his  death  it  de-  iLuid  be 
scended  to  his  two  nieces  Jane  and  Mary  HalL  that  Jane  HaU  ^  ^ 

_  .  dergyman, 

intermarried  with  Nathaniel  Webby   and  Mary  with   Thomas  and  be  in 
Proctor:   that  Nathaniel  Webb  died,  his  wife  surviving  him,  infe^^tu? 
whereby  the  said  Jane  in  her  own  right,  and  Thomas  Proctor  >"  <^ase  B, 
and  Mary  in  her  right  were  seised,  that  the  church  then  be-  nosuchson^ 
came  vacant  by  the  death  of  the  incumbent,  whereby  the  said  ?^®P  ^£th 
Jane  Webb  and  Thomas  Proctor  in  right  of  the  said  Man/j  pre-  devi$e«  ai« 
sented  their  clerk;  that  Jafie  Webb  died,  upon  whose  death  her  I^nji^o^ 
whole  share  of  the  advowson  descended  to  her  son  Nathaniel  ^^  remote 
Webbj  who  thereupon  became  seised  in  fee  in  coparcenary,  gency;" 
with  Thomas  Proctor  and  Mary  his  wife;  that  Thomas  Proctor  |£^*^h^ 
died,  his  wife  surviving  him,  whereby  the  said  Nathaniel  Webb  dies  without 
the  son  and  Mary  Proctor  became  seised.     There  were  then  a^on^the 
set  forth  several  presentations  on  vacancies  by  Nathaniel  Webb  *»«*"  **  ^w 
and  Mary  Proctor.   The  death  of  the  said  Nathaniel  Webb  was  visor,  and 
then  stated,  whose  share  descended  to  his  son  Nathaniel  Webb,  ^Ued^ra)  ^^ 
who  became  seised  in  coparcenary  with  Maty  Proctor.     That 
Maty  Proctor  died,  upon  whose  death  her  share  descended  to 
her  grandson  Thomas  Proctor^  who  became  seised  together  with 
the  last  mentioned  Nalhaniel  Webb.     That  the  church  again 
became  vacant,  upon  which  they  nojt  agreeing  upon  any  per- 
son to  be  presented  by  them  jointly,  the  sai4  Nathaniel  Webb 
presented  the  said  Thomas  Proctor,  as  in  the  first  turn  of  the 
said  Jane  Webb,  the  elder  sister  of  the  said  Mary  Proctor ;  that 

.(a)  [Vide  Cambridge  v.  Rous,   8      Mr.  Butler's    note,    Feame,  Cont. 
Vefc  12.  24.    Beard  v.   Wescott,   5      Rem.  508  (Ar).] 
'TBBoaL  412.  5B.  &  A.  801.  and  see 

TOL.  II.  CO  h§ 
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1794.  he  died,  and  his  share  descended  to  Elizabeth  Proctor  his  sister^ 
Proctor  ^^^  present  PlaintiflT,  who  was  intitled  to  present  in  the  first  turn 
BiT'*^  f    ^^  ^^^  ®*^^'  Mary  Proctor^  the  younger  sister  of  the  said  Jane 

Bath  and      fVebb^  yet,  &C. 

Wells.  rpj^^  bishop  pleaded  the  usual  plea  as  ordinary;  and  the 
other  Defendants,  ^^  that  true  it  was  that  the  said  Nathaniel 
Webb  the  grandson  of  Jatie  Webb  and  the  said  Mary  Proctor 
[  359  ]  were  seised  of  the  advowson  in  coparcenary,  and  tliat  Mary 
Proctor  died  so  seised,  and  that  the  said  Nathaniel  Webb  pre- 
sented as  in  the  first  turn  of  the  said  Jane  Webb,  8^c.  But  the 
said  Defendants  further  said,  that  the  said  Mary  Proctor  being 
so  seised,  made  her  last  will  and  testament,  and  gave  and  de» 
vised  unto  the  Jirst  or  other  son  of  her  grandson,  the  said  last 
mentioned  Thomas  Proctor,  that  should  be  bred  a  clergyman  and 
be  in  holy  orders,  and  to  his  heirs  and  assigns,  all  her  right  of 
presentation  to  the  said  rectory,  &c.  BtU  in  case  her  said 
grandson  the  said  last  mentioned  Thomns  Proctor  shoidd  have  no 
such  son,  then  she  gave  and  devised  the  said  right  of  presenta- 
tion unto  her  grandson  the  said  Thomas  Moore,  his  heirs  and 
assigns  for  ever.  That  afterwards  the  said  Mary  Proctor  died 
so  seised,  leaving  the  said  last  mentioned  Thomas  Proctor  and 
Thomas  Moore  her  surviving,  and  that  afterwards  the  said 
Thomas  Proctor  died  ^without  having  ever  had  any  son  ;  whereby 
and  by  virtue  of  the  said  last  will  and  testament  of  the  said 
Mary  Proctor,  the  said  Thomas  Moore  became  seized  of  all  the 
share  of  the  said  Ma^y  Proctor  of  and  in  the  said  advowson, 
&c.  wherefore  it  belonged  to  the  said  Thomas  Moore  to  pre- 
sent, &c.  as  in  the  first  turn  of  the  said  Mary  Proctor  the 
younger  sister  of  the  said  Jane  Webb,  S^c. 

To  this  plea  there  was  a  general  demurrer,  which  was  twice 
argued ;  the  first  time  by  Bondy  Serjt.,  for  the  Plaintiff,  and 
Hcyi5X)od,  Serjt.,  for  the  Defendants,  and  a  second  time,  by 
Adair,  Scijt.,  for  the  Plaintiff,  and  Le  Blaiic,  Serjt.,  for  4he 
Defendants.  The  substance  of  the  arguments  on  the  part  of 
the  Plaintiff  was  as  follows. 

The  question  in  this  case  is,  whether  the  devise  to  Thomas 
Moore  can  take  effect  as  an  executory  devise,  since  it  is  clear 
that  it  cannot  create  a  contingent  remainder,  there  being  no 
particular  estate  to  support  it?  Now  the  established  rule  of  law 
is,  that  the  event  or  contingency  on  which  an  executory  devi<e 
is  limited,    must  be  of  such  a  kind  as  to  happen,  if  at  all, 

within 
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within  the  period  of  a  life  or  lives  in  being,  or  twen^-one  years  1794. 
after.  Fearne,  314,  315(a).  Cas.  Temp.  Talbot^  228.  Ste- 
phens  V.  Stephens^  2  Mod.  289.  Taylor  v»  BiddaL  Here  the 
first  devise  is  not  within  those  limits;  Thomas  Proctor  had  no 
son  born  at  the  death  of  the  testatrix,  and  if  he  ever  should 
have  one,  such  son  would  not  necessarily  be  in  orders,  within 
twenty-one  years  after  his  birth.  By  the  canons  of  the  Church,  [  360  ] 
no  person  can  be  admitted  into  deacon's  orders  before  the  age 
of  twenty-three  without  a  faculty,  nor  can  he  be  ordained 
priest  before  twenty-four.  Gibs.  Cod.  tit.  6.  c.  5.  The  stat. 
13  Eliz.  c.  12.  also  is  positive,  that  no  person  shall  be  admitted 
to  a  benefice  with  cure,  except  he  be  of  the  age  of  twenty-three 
at  the  least,  and  it  was  clearly  the  intention  of  the  testatrix  that 
the  son  of  Thomas  Proctor  should  be  presented  himself  to  the 
living.  But  it  may  be  perhaps  contended  on  the  other  side, 
that  though  the  devise  to  the  son  of  Thomas  Proctor  should  be 
void  as  being  too  remote,  yet  that  the  devise  over  to  Thomas 
Moore  may  take  effect,  as  if  the  prior  devise  had  not  been 
made.  But  the  devise  to  Moore  is  liable  to  the  same  objection 
on  account  of  the  remoteness  of  the  contingency,  as  the  other : 
for  supposing  there  were  no  previous  devise  to  the  son  of  Procf 
ior^  the  devise  to  Moore  would  be  to  him  "  if  Thomas  Proctor 
should  have  no  son  in  orders ;"  but  no  time  is  fixed  for  his 
taking  orders.  And  such  a  devise  being  void  in  its  original 
creation,  could  not  be  ma(|e  good  by  the  subsequent  circum- 
stance of  Thomas  Proctor  having  no  son,  according  to  the  doc?- 
trine  established  in  Goodman  v.  Goodright^  2  Bur.  873. 

On  the  part  of  the  Defendants  the  arguments  were  as  follow. 
The  intention  of  the  testatrix  clearly  was  to  exclude  her  heir  at 
law ;  the  Court  therefore  will  construe  the  will  with  a  view  to 
that  intention,  and  will  not  presume,  that  she  meant  that  the 
son  of  Thomas  Proctor  should  be  in  such  orders  as  would  de- 
feat it,  instead  of  those  which  might  carry  it  into  effect  As  by 
means  of  a  faculty  or  dispensation  he  might  take  deacon's 
orders  at  twenty-one,  the  Court  will  intend  that  thos^  were  the 
orders  which  he  had  in  contemplation.  The  rules  respecting 
an  executory  devise  depend  on  the  period  when  the  devisee 
may  come  into  the  enjoyment  of  the  thing  devised.  Now  here 
the  thing  devised  is  the  right  of  presentation,  which  a  son  of 
Thomas  Proctor  might  have  exercised  within  the  time  limited 

(a)  Edit  1776. 

oca  by 
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1794.      by  law,  by  taking  deacon's  orders  by  virtue  of  a  faculty,  for  it 
Proctor     ^^^  "^^^  necessary  to  give  effect  to  the  devise  that  he  should 
against      himself  be  the  incumbent  of  the  living;  he  might  have  pre-; 
Bath  and    sented  some  other  person.     There  are  three  contingencies  on 
WxLLs.      which  the  devise  depends,  the  first  that  of  Thomas  Proctor 
having  a  son,  the  second  on  that  son  being  bred  a  clergyman, 
and  the  third,  on  his  being  in  holy  orders:  but  if  either  of 
those  contingencies  were  good  and  the  event  never  happened, 
[361]    the  devise  over  to  Moore  might  take  effect,   2   Black.  704, 
Longhead  on  dem,  of  Hopkins  v.  Phelps.     But  supposing  the 
prior  devise  to  be  bad,  yet  there  is  nothing  to  render  void  the 
devise  to  Moore :  the  limitations  in  the  will  are  alternate ;  if 
Proctor  should  have  a  son  in  orders  to  take  as  devisee,  Moore 
would  be  entirely  excluded;    this  case  therefore  is  not  like 
those  where  the  second  devise  is  to  take  place  after  the  first 
has  been  satisfied.     And  it  is  a  rule  of  law,  that  where  there 
are  two  limitations  in  a  will,  and  the  former  is  avoided  either 
from  the  nature  of  its  original  creation,  or  by  matter  ex  post 
factOf   the  latter  shall  have  effect  (a),    1  Vin.  Ahr.  103,  104. 
Andreivs  v.   Fulkam^    1  Vezcy^   420.    Avelyji  v.   Ward^   1  Salk. 
229.  Scatterwood  v.  Edge^  Prec.  in  Chanc.  316.  Jones  v.  West- 
comb,  \  Eq.  Cas,  Abr.  S.  C.  1  Salk.  226.  Skin.  408.  Goodright 
V.  Cornishf   1  Wils.  105.  Gulliver  v.  JVickett.    But  secondly,  as 
Moore  was  in  esse  at  the  death  of  the  testator,  and  there  was 
then  no  son  of  Thomas  Proctor,  the  advowson  vested  in  Moore, 
subject  to  be  divested  by  the  birth  of  such  son.     Alei/n,  81. 
Udal  V.  Udal,  2  Rol  Abr.  119. 

The  substance  of  the  reply  was,  that  in  truth  there  was  but 
one  contingency,  on  which  the  devise  to  Moore  was  limited, 
which  was  that  of  Proctor  having  a  son  in  holy  orders ;  for  the 
words  "  bred  a  clergyman^^  were  otherwise  insensible:  this  case 
therefore  was  materially  different  from  Longhead  v.  Phelps 
where  the  contingencies  were  expressly  in  the  disjunctive,  and, 
where  as  the  first  was  clearly  good,  viz.  that  of  John  and  Mary 
Phelps  dying  without  leaving  issue  male,  the  Court  would  not 
enter  into  the  consideration  of  the  second,  which  did  not  come 

(a)  This   position    seems    to    be  the  same  principle  is  recogniiod^  that 

founded  on  the  dicta  of  Lee,  Ch.  J.,  it  is  not  applicable  to  a  devise  over 

in    Andrews   v.   Ftdham,   and  Lord  limited  after  a  prior  devise,   vludi 

Harduncke  in  Avelyn  v.  Ward,  But  it  prior  devise  is  originally  void  froB 

will  appear  upon  an  examination  of  the  remoteness  of  the  contii^ciicy 

those  cases,  and  the  others  in  which  on  which  it  dependf. 

in 
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Proctor 

against 

Bishop  of 

Bath  and 

Wells. 


in  question.  That  in  each  of  the  other  cases  cited,  the  subse-  ITQ'I. 
quent  devise  might  have  taken  effect  though  the  prior  devise 
had  not  been  in  the  will  at  all.  But  here,  the  devise  to  Moore 
depended  on  the  former  one,  and  could  not  take  effect  unless 
Proctor  should  have  no  son  in  orders,  which  was  too  remote  an 
event ;  for  the  rule  of  law  was,  that  an  executory  devise  must 
be  such,  ^s  not  that  the  estate  devised  might  by  bare  possibility^ 
but  mid  necessarily  vest  in  the  devisee,  within  the  compass  of  - 
a  life  in  being,  or  twenty-one  years  after. 

The  Court  (a)  were  very  clearly  of  opinion,  that  the  first  [  362  ] 
devise  to  the  son  of  Thomas  Proctor  was  void,  from  the  un- 
certainty as  to  the  time  when  such  son,  if  he  had  any,  might 
take  orders ;  and  that  the  devise  over  to  Moorcy  as  it  depended 
on  the  same  event,  was  also  void,  for  the  words  of  the  will 
would  not  admit  of  the  contingency  being  divided,  as  was  the 
case  in  Longhead  v.  Phelps^  2  Black.  704 ;  and  there  was  no 
instance  in  which  a  limitation  after  a  prior  devise,  which  was 
void  from  the  contingency  being  too  remote,  had  been  let  in 
to  iaJce  effect,  but  the  contrary  was  expressly  decided  in  the 
House  of  Lords,  in  the  case  of  ZXe  Earl  of  Chatham  v.  Tothill^ 
6  Brouon  Cos.  in  Pari.  451,  in  which  the  judges  founded  their 
opinion  on  Butterfield  v.  Butterfield^  1  Vezey^  134.  Consequently 
the  heir  at  law  of  the  testatrix  was  intitlcd. 

Judgment  for  the  Plaintiff. 

(«)  Absent  Mr.  Justice  BuUer. 


Morris  against  Ludlam.   .  Timrsday, 

TO  this  action  for  goods  sold  and  delivered,  with  the  usual  I^'apleaof 
°  foreign  at- 

counts,    the  Defendant  pleaded.      1.  Non  assumpsit^   and  tachment 

state  the  cus^ 
torn  to  be  "  that  if  any  person  be  or  hath  been  indebted  to  any  other  person  within  the  said  city,**  &c.  it 
ought  to  aver  that  the  Defendant  in  the  plaint  was  indebted  to  the  FUintiffxvithin  the  city  (a). 

(a)  [This  case  has  only  decided 
that  where  the  custom  is  stated  to  be 
^  that  if  any  person,  &c.  be  mdebted 
wUhin  the  ciiy,*^  the  Defendant  must 
bring  his  case  within  the  custom,  as 
-stated,  and  must  shew  the  person  in- 
debted within  the  city,  but  not  that 
the  custom  should  be  so  stated ;  see 
'M^Damel  v.  Hughes^  5  East,  379 ; 
accordiflgly  it  was  held  in  Bankt  v. 


Self,  B  Taunt  254  (n.)  that  it  is  not 
necessary  to  aver  the  custom,  nor 
consequently  the  fact  that  the  De- 
fendant in  the  plaint  was  indebted 
within  the  city.  See  a]s6  James  v. 
Williams,  2  Chit.  Rep.  438.  JTarring- 
ton  V.  Macmorrit,  S  Taunt.  232.  1 
Marsh.  35,  S.  C. ;  NoneU  v.  HuUett, 
4  B.  &  A.  646.  1  Saund.  67  b.  (n.) 
5th  £d.] 
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1794.     2dly.  That  the  city  of  London  is  and  from  time  whereof  the 
T:  memory  of  man  is  not  to  the  contrary,  hath  been  an  ancient 

againtt      city,  and  that  there  now  is,  and  from  time  immemorial  hath 
liUDLAM.     [jggn^  2L  certain  custom  used  and  approved  of  within  the  same 
city,  that  is  to  say,  that  if  any  person  be^  or  hath  been  indebted 
to  any  other  person  within  the  said  city^  in  any  sum  of  money, 
and  for  recovery  thereof,  such  person  affirm  or  hath  affirmed  a 
plaint  in  debt,  in  the  court  of  his  present  Majesty  or  his  prede- 
cessors, Kings  or  Queens  of  England^  held  or  to  be  holdea 
before  the  Mayor  and  Aldermen  of  the  said  city,  for  the  time 
being,  in  the  chamber  of  the  Guildhall  of  the  said  city,  within 
the  said  city,  according  to  the  custom  of  the  said  city,  against 
such  persons  so  indebted,  and  by  virtue  of  such  plaint  it  be  or 
hath  been  commanded  by  the  said  court  to  any  of  the  said  Ser- 
jeants at  mace,  and  ministers  of  the  said  court,  to  summon 
such  person  named  Defendant  in  the  said  plaint  to  appear  in 
the  same  court,  Iield  before  the  Mayor  and  Aldermen  of  the 
[  363  ]    said  city  for  the  time  being,  in  the  chamber  of  the  Guildhall 
of  the  said  city,  to  answer  the  PlaintiiF  in  such  plaint,  and  if 
such  Serjeant  at  mace  and  minister  of  the  said  coart,  by  virtue 
of  such  precept  return  and  certify,  or  hath  returned  and  certi- 
fied to  the  said  court  so  holden  as  aforesaid,  that  the  Defend- 
ant in  such  plaint  hath  or  had  nothing  within  the  said  city  or 
the  liberties  thereof,  whereby  he  can  or  could  be  summoned, 
nor  is  nor  was  to  be  found  within  the  said  city,  and  such  De- 
fendant at  that  court  being  solemnly  called  doth  not  appear,  or 
hath  not  appeared,  but  makes  or  hath  made  default,  and  in 
the  same  court  it  be  or  hath  been  alleged  by  the  Plaintiff  in 
the  said  plaint,  that  any  other  person  owes  or  hath  owed  to 
any  such  Defendant  any  sum  of  money  amounting  to  t^e  sum 
of  the  debt  in  such  plaint  specified,  or  any  part  thereof,  then 
at  the  petition  of  the  said  Plaintiff,  it  is  and  hath  been  com- 
manded by  the  said  court,  to  one  of  the  Serjeants  at  mace  and 
a  minister  of  the  said  court,  to  attach  such  Defendant  in  such 
plaint,  by  such  sum  of  money  so  heing  in  the  hands  or  custody 
of  such  other  person,  so  that  such  Defendant  appear  at  the 
same  court,  or  at  the  then  next  court  held  or  to  be  holden  be- 
fore the  said  Mayor  and  Aldermen  as  aforesaid,    to  answer 
such  Plaintiff  in  the  plea  in  such  plaint  specified ;  and  if  such 
seijeant  at  mace  and  minister  of  the  said  court,  at  the  same  or 
the  then  next  court  held  or  to  be  hoklen  as  aforesaid,  return 

aiul 
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ahd  certiTy  to  the  said  court  such  Defendant  to  be  attached  179^* 
by  such  sum  of  money  so  being  in  the  hands  or  custody  of  such  ^^^Jj^ 
other  persons,  and  the  same  sum  in  the  hands  and  custody  of  agairat 
such  other  person  to  be  defended  and  kept,  so  that  such  De- 
fendant in  such  plaint  named  appear  at  such  same  or  the  then 
next  court  held  or  to  be  holden  as  aforesaid,  to  answer  such 
Plaintiff  in  the  plea  in  such  plaint  specified,  and  if  such  De- 
fendant at  that,  and  three  other  courts  from  thence  next  seve- 
rally held  or  to  be  holden  before  the  Mayor  and  Aldermen  of 
the  said  city  as  aforesaid,  that  is  to  say  at  four  such  courts,  be 
or  hath  been  solemnly  called  and  appears  not,  or  hath  not  ap- 
peared, but  makes  or  hath  made  default,  and  such  defaults  ac- 
cording to  the  custom  of  the  said  city  be  recorded  against 
such  person  Defendant  after  such  attachment  made  as  afore- 
said, such  Plaintiff  in  such  plaint  named,  at  every  of  such  four 
courts  in  his  proper  person  or  by  his  attorney  appearing,  and 
offering  himself  against  such  Defendant,  in  the  plea  in  such 
plaint  specified,  according  to  the  custom  of  the  said  city,  then 
at  the  last  of  the  four  courts,  or  at  any  court  held  or  to  be  [  S6li  ] 
holden  as  aforesaid,  after  such  four  defaults  recorded  as  afore- 
said, at  the  petition  of  such  Plaintiff  in  such  plaint  named, 
made  to  the  said  court,  it  is  and  hath  been  used  for  the  said 
court  to  command  such  or  any  other  seijeant  at  mace  and 
minister  of  the  said  court,  to  warn  such  other  person,  accord- 
ing to  the  custom  of  the  said  city,  to  be  and  appear  at  any 
court  afterwards  to  be  holden  before  the  said  Mayor  and  Al- 
dermen as  aforesaid,  to  shew  if  any  thing  he  hath  or  knows  of 
to  say  for  himself,  why  such  Plaintiff  in  such  plaint  named 
ought  not  to  have  execution  of  such  sum  so  attached  as  afore- 
said, and  if  at  such  court  such  serjeant  at  mace  retui*n  and  cer- 
tify to  the  same  court  such  other  person,  in  whose  hands  such 
sum  of  money  is  or  hath  been  attached  as  aforesaid,  to  be 
warned  according  to  the  custom  of  the  said  city,  to  be  and  ap- 
pear in  the  same  court  to  shew  cause  as  aforesaid,  and  if  such 
person  so  warned,  being  solemnly  called  at  such  court,  do  not 
appear,  or  hath  not  appeared,  but  makes  or  hath  made  default, 
then  it  is,  and  time  immemorial  as  aforesaid  hath  been  used 
and  accustomed  for  the  said  court  to  award  such  Plaintiff  to 
have  execution  for  such  sum  so  attached  as  aforesaid,  to  satisfy 
such  Plaintiff  the  debt  in  such  plaint  specified,  or  so  much 
thereof  as  such  sum  so  attached  extends  or  hath  extended  to 

bixiisiy. 
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1794.     satisfyi  by  sufficient  pledges  to  be  found  and  given  by  sucb 
^^^^     Plaintiff  in  such  plaint  named,  in  the  same  court,  according 
agqirui      to  the  custom  of  the  same  city,  to  restore  to  such  Defendant 
VDLAM.     gQch.sum  of  money  so  attached  as  aforesaid,  if  such  Defendant 
within  a  year  and  a  day  from  thence  next  ensuing,  come,  or 
hath  come  into  the  said  court  holden  as  aforesaid,  and  dls- 
proTes  or  hath  disproved  or  avoided  the  said  debt  in  the  said 
plaint  mentioned,  according  to  the  custom  of  the  said  city ; 
and  that  after  such  pledges  found,  and  execution  had  of  such 
sum  so  in  the  hands  and  custody  of  such  other  person  attached 
and  defended,   by  the  Plaintiff  in  such  plaint  named,  such 
other  person  in  whose  hands  or  custody  such  sum  is  or  hath 
been  attached  as  aforesaid,  is  or  hath  been  discharged  against 
such  Defendant  of  the  said  sum  so  attached  and  had  in  execu- 
tion as  aforesaid,  and  such  Defendant  in  such  plaint  named,  is 
or  hath  been  discharged  against  the  said  Plaintiff  of  so  much 
of  his  debt  in  such  plaint  demanded  by  such  Plaintiff,  so  long 
as  such  judgment  and  execution  remain  in  force  and  effect, 
not  revoked  or  disproved   by  such  Defendant.     And  if  such 
sum  of  money  so  attaclied  and  defended  and  in  execution, 
[  365  ]    amounts  not,  nor  hath  amounted  to  the  whole  sum  of  the  debt, 
in  and  by  the  said  plaint  demanded  by  such   Plaintiff  against 
such  Defendant,  then  such  Plaintiff  by  the  custom  of  the  said 
court  is,  and  time  immemorial  as  aforesaid  hath  been  used  and 
accustomed  to  have  process  against  such  Defendant,  accordin*^ 
to  the  custom  of  the  said  city,  for  the  residue  of  his  said  debt 
by  him  in  such  plaint  demanded.     And  the  said  Anthony  fur- 
ther saith,  that  the  said  custom,  and  all  other  customs  of  the 
said  city,  obtained  and  used  in  the  same  city,  during  all  the 
time  aforesaid,  by  authority  of  a  parliament  of  Richard  the  Se- 
cond, late  King  of  England^  after  the  Conquest,  holden  at 
Westmimtery  in  the  seventh  year  of  his  reign,  were  ratified  and 
confirmed  to  the  then  Mayor  and  Commonalty  and  Citizens  of 
the  said  city,  and  their  successors.     And  the  said  Anthony  fur- 
ther says,  that  one  William  Ludlam  before  the  suing  out  of  the 
original  writ  of  the  said  Samuel  against  the  said  Anthony^  to 
wit,  on  the  9th  day  of  June^  in  the  year  of  our  Lord  1 792,  in 
his  own  proper  person  came  into  the  court  of  our  Liord  the 
now  King,  before  the  Mayor  and  Aldermen  of  the  said  city, 
in  the  chamber  of  the  Guildhall  of  the  said  city,  situate  and 
being  in  the  parish  of  Saint  Michael  Bassishao)  in  the  ward 

of 
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bf  Bassisheno  in  London  aforesaid,  according  to  the  custom  of  1794. 
the  said  city,  and  then  and  there  in  the  same  court  (a)  affirmed  ^^^^^^^ 
a  certain  plaint  against  the  said  Samuel,  in  a  plea  of  debt  upon  agamu 
demand  for  90/.  of  lawful  money  of  Great  Britain.  And  the 
said  William  Lndlam  then  and  there  in  the  same  court,  accord* 
ing  to  the  custom  of  the  same  city,  found  pledges  to  prosecute 
the  said  plaint,  to  wit,  John  Doe  and  Richard  Roe^  and  then 
and  there  appointed  in  his  stead  WiUiam  Windall  his  attorney 
against  the  said  Samuel  in  the  plea  of  the  said  plaiht,  according 
to  the  custom  of  the  said  city,  and  by  his  said  attorney  then  and 
there  prayed  process  to  be  thereupon  made  to  him  against  the 
said  Samuel^  according  to  the  custom  of  the  said  city ;  and  it 
was  then  and  there  granted  to  him,  &c.  whereupon  at  the  pe- 
tition of  the  said  William  Lndlam,  made  to  the  said  court  by  his 
said  attorney,  and  by  virtue  of  the  said  plaint  it  was  commanded 
by  the  said  court  to  John  Furnivalj  one  of  the  Serjeants  at  mace 
of  the  said  court,  that  he  according  to  the  custom  of  the  said 
city  should  summon  by  good  summons  the  said  Samuel  to  appear 
at  the  same  court,  so  as  aforesaid  holden  before  the  Mayor  and 
Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall  of  [  366  ] 
the  city  aforesaid,  to  answer  to  the  said  William  Ludlam  in  the 
plea  in  the  said  plaint  specified,  and  that  the  said  John  Furnival 
should  return  and  certify  what  he  should  do  by  virtue  of  the 
said  precept ;  and  afterwards,  to  wit,  at  the  same  court,  the 
said  seijeant  at  mace  according  to  the  custom  of  the  said  city 
returned  and  certified  to  the  same  court  that  the  said  Samuel  had 
nothing  within  the  said  city  or  the  liberties  thereof  whereby  he 
could  be  summoned,  nor  was  he  to  be  found  within  the  same : 
and  thereupon  the  said  Samuel  was  then  and  there  at  the  same 
court  solemnly  called,  and  did  not  appear,  but  made  default : 
and  thereupon  afterwards  and  before  the  suing  out  of  the  ori- 
ginal writ  of  the  said  Samuel  against  the  said  Anthony,  to  wit, 
on  the  same  day  and  year  last  mentioned,  at  the  same  court  it 
was  alleged  by  the  said  William  Ludlam  by  his  said  attorney, 
that  the  said  Anthony  owed  to  the  said  Samuel  thirty  pounds, 
seven  shillings  and  ten-pence  in  monies  numbered,  as  the 
proper  monies  of  the  said  Samuel^  and  then  had  and  detained 
the  same  in  his  hands  and  custody:  and  therefore  the  said 
William  Ludlam  by  his  said  attorney  prayed  process  according 

(a^  Here  it  ought  to  have  been  averred,  that  Morris  was  indebted  to  WUUam 
JjudUm  within  the  city. 

to 
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1794.  to  the  custom  of  the  said  city  to  attach  the  said  Samuel^  by  the 
^^J^^  said  thirty  pounds,  seven  shillings  and  ten-pence,  so  being  in 
against  the  hauds  and  custody  of  the  said  Anthony^  so  that  the  said 
Samuel  might  appear  at  the  next  court  of  our  said  Lord  the 
King  to  be  holden  before  the  Mayor  and  Aldermen  of  the  said 
city,  in  the  chamber  of  the  Guildhall  of  the  said  city,  to  answer 
the  said  JViUiam  Ludlam  in  the  plea  in  the  said  plaint  specified: 
whereupon,  at  the  petition  of  the  said  William  Ludlam^  it  was 
commanded  by  the  same  court  to  the  said  serjeant  at  mace  and 
minister  of  the  said  court,  that  he  according  to  the- custom  of 
the  said  city,  should  attach  the  said  Samuel  by  the  said  thirty 
pounds,  seven  shillings  and  ten-pence,  so  being  in  the  hands 
and  custody  of  the  said  Anthony  as  aforesaid,  and  the  same  in 
his  hands  and  custody  defend  and  keep,  according  to  the  custom 
of  the  said  city,  so  that  the  said  Samuel  might  appear  at  a  Court 
of  our  said  Lord  the  King,  to  be  holden  before  the  said  Mayor 
and  Aldermen  of  the  said  city,  in  the  chamber  of  the  Guildhall 
of  the  city  aforesaid,  on  Tuesday  the  12th  day  of  June^  in  the 
year  aforesaid,  according  to  the  custom  of  the  said  city,  to  an- 
swer to  the  said  William  Ludlam  in  the  pica  in  his  said  plaint 
specified,  and  that  the  said  serjeant  at  mace  and  minister  of  the 
said  court  should  then  return  and  certify  to  the  said  court 
[  367  ]  what  he  should  do  by  virtue  of  the  said  precept,  and  the  same 
day  was  then  and  there  given  to  the  said  William  Ludlam.  And 
afterwards,  and  before  the  suing  out  of  the  original  writ  of  the 
said  Samuel  against  the  said  Anthony^  to  wit,  at  the  said  court 
of  our  said  lord  the  King,  holden  before  the  said  Mayor  and 
Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall  of 
the  said  city  aforesaid,  on  Tuesday  the  12th  day  of  June  in  the 
year  aforesaid,  the  said  William  Ludlam  by  his  said  attorney 
appeared,  and  the  said  serjeant  at  mace  returned  and  certified 
to  the  same  court,  that  he  by  virtue  of  the  said  precept  on  the 
9th  day  of  June  in  the  said  year  of  our  Lord  1792,  between 
the  hours  of  one  and  two  o'clock  in  the  afternoon,  had  attaclied 
the  said  Samuel  by  the  said  thirty  pounds,  seven  shillings  and 
ten-pence,  so  being  in  the  hands  and  custody  of  the  said  An- 
thony^ and  the  same  defended  and  kept  in  his  hands  and  cus- 
tody according  to  the  custom  of  the  said  city,  so  that  the  said 
Samuel  might  appear  at  the  said  court  of  our  said  lord  the  King 
holden  before  the  said  Mayor  and  Aldermen  of  the  said  city 
in  the  chamber  of  the  Guildhall  of  the  said  city,  on  Tuesday 

the 
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the  said  12th  day  of  June  in  the  said  year  of  our  Lord  1792,      17y4. 

to  answer  to  the  said  William  Ludlam  in  the  pica  in  his  said      ~- 

plaint  specified :  and  thereupon  the  said  Samuel  at  the  same  against 
court  was  solemnly  called,  and  did  not  appear,  but  then  and  ^"'**^*' 
there  made  a  first  default,  which  said  first  default  at  the  same 
court  was  recorded  according  to  the  custom  of  the  said  city ; 
and  thereupon  according  to  the  custom  of  the  said  city,  a  fur- 
ther day  was  given  by  the  same  court  to  the  aforesaid  Samuel 
to  appear  at  the  then  next  court  of  our  said  lord  the  King,  to 
be  holden  before  the  Mayor  and  Aldermen  of  the  said  city  in 
the  chamber  of  the  Guildhall  of  the  city  aforesaid,  on  Wed" 
nesday  the  ISih  day  of  June  then  next  following,  to  answer  the 
said  William  Ludlat§  in  the  plea  in  his  said  plaint  specified  ; 
and  the  same  day  was  then  and  there  by  the  same  court  given 
to  the  said  William  Ludlam  in  the  plea  aforesaid,  according  to 
the  custom  of  the  said  city ;  at  which  said  next  court  holden 
before  the  Mayor  and  Aldermen  of  the  said  city  in  the  chamber 
of  the  Guildhall  of  the  city  aforesaid,  on  the  day  and  year  last 
mentioned,  the  said  William  Ludlam  by  his  said  attorney  ap- 
peared and  offered  himself  against  the  said  Samuel  in  the  plea 
in  his  said  plaint  specified  according  to  the  custom  of  the  said 
city;  and  thereupon  at  the  same  court  the  said  Samuel  was 
again  solemnly  called  and  did  not  appear,  but  then  and  there  [  368  ] 
made  a  second  default,  which  said  second  default  was  recorded 
at  the  same  court  according  to  the  custom  of  the  said  city ;  and 
thereupon  according  to  the  custom  of  the  city,  a  further  day 
was  given  by  the  said  court  to  the  aforesaid  Samuel^  to  appear  at 
the  then  next  court  of  our  said  lord  the  King,  to  be  holden 
before  the  Mayor  and  Aldermen  of  the  said  city  in  the  cham- 
ber of  the  Guildhall  of  the  city  aforesaid,  on  Tuesday  the  Hth 
day  of  June  then  next  following,  to  answer  the  said  William 
Ludlam  in  the  plea  in  his  said  plaint  specified ;  and  the  same 
day  was  then  and  there  by  the  same  court  given  to  the  said 
William  Ludlam  in  the  plea  aforesaid,  according  to  the  custom 
of  the  said  city ;  at  which  said  next  court  holden  before  the 
Mayor  and  Aldermen  of  the  said  city  in  the  chamber  of  the 
Guildhall  of  the  city  aforesaid,  on  the  day  and  year  last  men- 
tioned, the  said  William  Ludlam  by  his  said  attorney  appeared 
and  offered  himself  against  the  said  Samuel  in  the  plea  in  his 
said  plaint  specified,  according  to  the  custom  of  the  said  city; 
and  tbereui)on  at  the  same  court  the  said  Samuel  was  again 

solemnly 
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179^*  solemnly  called  and  did  not  appear,  but  then  and  there  made  a 
^^^^  third  default  which  was  recorded  at  the  same  court,  according 
against  to  the  custom  of  tlic  Said  city ;  and  thereupon  according  to  the 
UDLAM,  jjus^Qjn  Qf  ii^Q  gaJd  city,  a  further  day  was  given  by  the  said 
court  to  the  aforesaid  Samuel  to  appear  at  the  then  next  court 
of  our  said  lord  the  king,  to  be  holden  before  the  Mayor  and 
Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall 
of  the  city  aforesaid,  on  Tuesday  the  15th  day  of  June  then 
next  following,  to  answer  to  the  said  William  Ludlam  in  the 
plea  in  his  said  plaint  specified,  and  the  same  day  was  then 
and  there  by  the  same  court  given  to  the  aforesaid  William 
Ludlam  in  the  plea  aforesaid,  according  to  the  custom  of  the 
said  city ;  at  which  said  next  court  hold^  before  the  Mayor 
and  Aldermen  of  the  said  city  at  the  Guildhall  of  the  city 
aforesaid,  on  the  day  and  year  last  mentioned,  the  said  Wil^ 
Ham  Ltidlam  by  his  said  attorney  appeared,  and  offered  him- 
self 'against  the  said  Samuel  in  the  plea  in  his  said  plaint 
specified,  according  to  the  custom  of  the  said  city ;  and  there- 
upon at  the  same  court,  the  said  Samuel  was  again  solemnly 
called  and  did  not  appear,  but  then  and  there  made  a  fourth 
default,  which  default  was  recorded  at  the  same  court  according 
to  the  custom  of  the  said  city;  and  thereupon  afterwards,  and 
after  the  said  four  defaults  had  been  recorded  at  the  said  court 
against  the  said  Samuel  in  the  plea  aforesaid,  according  to  the 
custom  of  the  said  city,  the  said  William  Ludlam  by  his  said 
[  369  ]  attorney  prayed  process  according  to  the  custom  of  the  said 
city  to  warn  the  said  Authony  the  garnishee,  to  be  and  appear 
in  the  court  of  our  said  lord  tlie  king,  to  be  holden  before  the 
Mayor  and  Aldermen  of  the  said  city  in  the  chamber  of  the 
Guildhall  of  the  city  aforesaid,  to  shew  cause  why  the  said  Wil- 
Ham  Ludlam  ought  not  to  have  execution  of  the  said  thirty 
pounds  seven  shillings  and  ten-pence  so  attached  in  his  hands 
and  custody  as  aforesaid ;  whereupon  at  a  court  of  our  said 
lord  the  king  holden  before  the  Mayor  and  Aldermen  of  the 
said  city  in  the  chamber  of  the  Guildhall  of  the  city  aforesaid, 
on  Monday  the  ]6th  day  of  July  in  the  year  aforesaid,  at  the 
petition  of  the  said  William  Ludlam  made  in  the  said  court,  it 
was  commanded  by  the  same  court  to  the  said  serjeant  at  mace, 
that  he  according  to  the  custom  of  the  said  city,  should  warn 
and  make  known  to  the  said  Anthony  to  be  and  appear  in  the 
court  of  our  said  lord  the  king,  to  be  holden  before  the  Mayor 

and 
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Md  Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall  )794. 
of  the  city  aforesaid,  on  Thursday  the  19th  day  of  July  then  ^ji^^ 
next  following,  to  shew  cause  why  the  said  William  Ludlam  agcUnst 
ought  not  to  have  execution  of  the  said  thirty  pounds  seven  ' 

thiUings  and  ten-pence  so  attached  in  his  hands  and  custody  as 
aforesaid,  and  that  the  said  Serjeant  at  mace  should  then  return 
and  certify  to  the  said  court  what  he  should  do  by  virtue  of  the 
said  last  mentioned  precept ;  and  the  same  day  was  then  and 
there  given  by  the  said  court  to  the  said  William  Ludlam^  tp 
be  there,  &c.     At  which  said  court  holden  before  the  Mayor 
and  Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall 
of  the  city  aforesaid  on  the  day  and  year  last  mentioned,  the 
paid  William  Ludlam  by  his  said  attorney  appeared,  and  the 
said  Serjeant  at  mace  then  and  there  returned  and  certified  to 
the  same  court,  that  he  by  virtue  of  the  said  last  mentioned 
precept  to  him  directed,  and  according  to  the  custom  of  the 
iaid  city,  had  warned  and  made  known  to  the  said  garnishee 
to  be  and  appear  at  this  same  court,  to  shew  cause  as  above 
commanded;  and  thereupon  at  the  same  court,  the  said  An* 
fhony  was  solemnly  called  according  to  the  custom  of  the  said 
city,  and  did  not  appear,  but  then  and  there   made  default, 
whereupon  according  to  the  custom  of  tlie  said  city,  it  was  con- 
/^idered  by  the  said  court  that  the  said  William  Ludlam  should 
have  execution  of  his  said  thirty  pounds  seven  shillings  and  ten- 
pence  in  monies  numbered  so  attached  as  aforesaid,  and  that  he 
the  said  William  Ludlam  should  retain  and  hold  the  said  thirty 
pounds  seven  shillings  and  ten-pence,  in  full  satisfaction  of  the 
}ike  sum  of  thirty  pounds  seven  shillings  and  ten-pence  parcel    [  370  3 
of  the  said  debt  in  the   said  plaint  mentioned,   by  sufficient 
pledges  to  be  found  and  given  by  the  said  William  Ludlam  in 
Che  same  court  according  to  the  custom  of  the  said  city,  to  re- 
store to  the  said  Samuel  the  said  sum  of  thirty  pounds  seven 
^shillings  and  ten-pence,  so  attached  as  aforesaid,  if  the  said 
Samuel  within  a  year  and  a  day  from  thence  next  ensuing, 
should  come  into  the  said  court,  and  disprove  or  avoid  the  said 
debt  in  the  said  plaint  mentioned,  according  to  the  custom  of 
the  said  city.     Whereupon  the  said   William  Ludlam  at   the 
same  court,  according  to  the  custom  of  the  said  city,  found  suf- 
ficient pledges,  to  wit  Henry  Anderson  of  Three  Cranes  Wharfs 
Ctueen  Street,  Merchant,  and  George  Mackreth  of  Billiter  Lane, 
in  the  city  of  London,  Merchant,  citizens  of  the  said  city,  to 

restore 
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1794.     restore  to  the  said  Samuel  the  said  sum  of  thirty  pounds  seven 

r~ shillings  and  ten  pence,  so  attached  as  aforesaid,  if  the  said 

against  Samucl  within  a  year  and  a  day  from  thence  next  ensuing, 
LuDLAM,  should  come  into  the  said  court  holden  as  aforesaid,  and  dis» 
prove  and  avoid  the  said  debt,  in  the  said  plaint  mentioned, 
according  to  the  custom  of  the  said  city.  And  thereupon  the 
said  William  Ludlam  at  the  same  court,  by  the  consideration  of 
the  same  court,  had  execution  of  the  said  thirty  pounds  seven 
shillings  and  ten  pence,  according  to  the  tenor  of  the  judgment 
aforesaid  in  that  behalf  given ;  as  by  the  record  and  proceedings 
thereof  now  remaining  in  the  chamber  of  the  Guildhall  of  the 
city  of  London  aforesaid  more  fully  appears.  And  the  said 
Anthony  in  fact  says,  that  the  said  tliirty  pounds  seven  shillings 
and  ten  pence  so  attached  as  aforesaid,  and  of  which  the  said 
William  Ludlam  hath  execution  by  virtue  of  the  said  judgment, 
are  part  and  parcel  of  the  said  several  sums  of  money  in  the 
said  declaration  mentioned,  and  not  other  or  different ;  and 
that  the  said  Samuel  Morris  the  now  Plaintiif,  and  the  said 
Samtiel  Morris  in  the  said  plaint  of  the  said  William  Ludlam 
mentioned,  are  one  and  the  same  person,  and  not  other  or  dif<- 
ferent ;  and  that  the  said  Anthony  Ludlam  the  now  Defendant^ 
and  the  said  Anthony  Ludlam  in  the  aforesaid  judgment  and 
proceedings  mentioned,  are  one  and  the  same  person,  and  not 
other  or  diiTerent :  and  that  the  said  judgment  and  execution 
are  still  in  force,  and  not  in  the  least  by  the  said  Samuel  dis- 
proved or  avoided  :  and  the  said  Anthony  farther  says,  that  he 
the  said  Anthony  at  the  time  of  suing  out  the  original  writ  of 
the  said  Samuel^  against  the  said  Anthony^  was  not  nor  is  in- 
debted to  the  said  Samuel^  in  more  money  than  the  said  sum  of 
thirty  pounds  seven  shillings  and  ten  pence  so  attached  and 
[  371  ]  taken  in  execution  by  the  said  William  Ludlam  as  aforesaid,  by 
virtue  of  the  judgment  aforesaid,  and  that  the  said  sum  of  thirty 
pounds  seven  shillings  and  ten  pence,  in  which  the  said  Anthony 
was  indebted  to  the  said  Samuel^  is  the  very  same  and  identical 
sum  of  thirty  pounds  seven  shillings  and  ten  pence,  so  attached 
and  taken  in  execution  by  the  said  JVilliam  Ludlam  by  virtue  of 
the  judgment  aforesaid,  and  this  he  the  said  Anthony  is  ready 
to  verify,  wherefore  &c. 

To   this    plea   there   was   a   special    demurrer,   for  that  it 
amounted  to  the  general  issue,  and  was  in  other  respects  &c. 
Ip  support  of  the  demurrer,  Watson^  Serjt.,  argued  that  the 

plea 
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plea  was  bad,  because  it  neither  averred  that  the  Defendant  in      1794. 
the  foreign  attachment  was  indebted  to  the  Plaintiff,  nor  that     ^^^^ 
the  debt  arose  within  the  city  of  London^  which  were  neces-      agaxMt 
sary  averments.     Lutw,  977.  North  v.  Winskelly  1  RoL  Abr,  533. 
Latch.  208.    Heim  v.  Stubbers^  Cro,  Eliz.  598.    Paramore  v. 
Pairiy  830.    Coke  v.  Brainforth^  Co.  Entr.  139,  140.  Dyer  196  i. 
3  Wils.  267.   Fisher  v.  Lane.     The  custom  therefore  as  stated, 
was  not  pursued. 

AdaiTf  Serjt.,  contra.  Though  it  is  assigned  for  cause  of 
demurrer,  that  the  plea  amounts  to  the  general  issue,  yet  it  is 
a  good  plea  even  to  an  action  on  the  case,  I  Roll,  Abr.  552.  and 
indeed  the  rule  is,  that  whatever  confesses  and  avoids  the  cause 
of  action,  may  be  pleaded.  With  respect  to  the  objection,  that 
there  is  no  averment  of  a  debt  due  from  the  Defendant  in  the 
attachment  to  the  Plaintiff,  such  an  averment  is  not  material, 
where,  as  in  the  present  case,  there  are  three  parties  in  the 
attachment,  for  the  proper  point  to  be  put  in  issue  then  is, 
whether  the  garnishee  has  money  or  effects  of  the  Defendant 
in  his  hands  (a).  Where  indeed  the  Plaintiff  and  the  garnishee 
are  one  and  the  same  person,  there  it  is  highly  reasonable  timt 
be  should  shew  the  consideration  of  the  judgment,  of  which  he 
himself  is  to  have  the  advantage,  by  gaining  a  priority  over 
other  creditors. 

The  Court  seemed  to  admit  the  distinction  made  by  Adair^ 
between  the  case  of  the  garnishee  being  a  third  person  and 
that  of  the  Plaintiff  attaching  a  debt  in  his  own  hands(&),  as  to 
the  necessity  of  averring  the  existence  of  the  original  debt :  but 
they  were  clearly  of  opinion  that  as  the  Defendant  had  stated 
the  custom  to  be,  that  ^^  if  any  person  be  or  hath  been  indebted  [  372  ] 
&c."  it  ought  to  have  been  strictly  pursued,  and  therefore  that 
the  plea  was  bad  for  want  of  such  an  averment.  But  leave  was 
given  to  amend. 

^  (a)  But  though  the  general  ques-  Defendant*  to  the  Plaintiff  is  also  tra- 

tion  in  issue  upon  an  attachment  is,  versable  by  the  garnishee,  ibid,  208. 
whether  the  garnishee  at  the  time  of         (6)  [But  see  Nonell  v.  Huileti,  4  B. 

the  attachment  is  made,  or  at  any  &  A.  649.  where  Baylet/y  J.,  intimated 

time  after,  had  money  or  goods  of  the  an  opinion  that  a  custom  to  attach  a 

Defendant  iir  bis  hands,  Bohun,  Priv,  debt  in  a  man's  own  hands  would  not 

Londini,  191,  yet  the  debt  from  the  be  a  good  custom.] 
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Thurtdcu/,  Curling  against  Innes, 

Nov,  87th.  ° 

^having  fllHE  PlaintiflF ^brought  an  action  in  this  court  for  SOOOL 
parliament,  against  Beckford  a  trader  having  privilege  of  parliament, 

***^of  nTo-  ^^  ^'®  bond ;  in  consequence  of  which  Beckfori  together  with 
ney,  for  the  Defendant  Innes  and  Keighley  entered  into  another  joint 
mies  him';  in  ^^^  Several  bond  for  6000/.  in  pursuance  of  the  stat.  4  Geo*  S. 
consequence  c.  33.  Conditioned  for  the  payment  to  the  Plaintiff  of  such  sum 
enters  into  a  AS  he  should  rccover  in  that  action  ;  and  judgment  being  after- 
tiSer'^^h^  ^ft^^s  entered  up  against  Beckford^  the  second  bond  was  put  in 
conditioned  suit,  wheu  the  Defendant  took  out  a  summons  for  time  to 
inent  to^.'  pl^&dy  and  a  judge's  order  was  made,  allowing  him  time  for  that 
0f  iuch  ium  purpose  on  the  usual  terms  of  pleading  issuably^  rejoining  gratig, 
recover  in     and  taking  short  notice  of  trial.     Under  this  order  be  pleaded 

****Bit*!S  ^^^^^  ^y^^  ^^  ^'^^  bond  and  condition,  "  actio  noUy  because  his 

in  puriuance  <<  says  that  although  the  said  Je$se  Curlings  after  the  making 

2  Gm.'s.  "  ^f  ^^^  ^^^^  writing  obligatory,  to  wit,  in  Hilary  term  in  the 

f.  as.   In  «  year  of  our  Lord  1 794  in  the  court  of  our  lord  the  King  of 

B.  obtains  "  the  bcuch,  at  Westminster  in  the  county  of  Middlesex^  by  the 

^***^uUie  "  consideration   and  judgment  of  the   said  court,  recovered 

bondiniuit  <<  against  the  said  Richard  Beckford  in  the  said  action  in  the 

^\heac-  "said  Condition  of  the  said  writing  obligatory  mentioned,  as 

iionontiie  c«  ^^11  a  Certain  debt  of  7000/.  as  22/.  15s.  which  were  then 

being  under  ^^  &nd  there  adjudged  to  the  said  Jesse  Cwiing  as  well  for  the 

terms  by  a  (c  damages  whicli  he  had  sustained  on  occasion  of  the  detaining 

judge  s  or-  °  ^  ,  " 

der  to  j)Uad   ^*  that  debt,  as  for  his  costs  and  charges  by  him  in  and  about 

myv^eiLA     *'  ^'^  ^"*^  ^^  ^^^^  behalf  expended ;  yet  that  the  record  and  pro- 
in  bar  that     «  pess  of  the  said  judgment,  so  as  aforesaid  recovered,  with  all 

a  writ  of 

error  is  de-    ^^  things  touching  the  same,  afterwards,  to  wit,  in  Hilary  term, 
pending  on    a  jjj  ^j^q  gjjjj  y^^^j.  ^f  Qy,.  Lord  1794,  by  virtue  of  a  certain 

ment against  "  writ  of  our  said  lord  the  King  for  correcting  errors,  <)u:ected 
^-  W-  «« iQ  our  said  lord  the  King's  trusty  and  well  beloved  Sir  James 
^^  EyrCf  Knt.  his  Chief  Justice  of  the  Bench,  at  the  9uit  of  the 
**  said  Richard  Beckfordy  were  sent  and  had  into  the  court  of 
*^  our  said  lord  the  King  before  the  King  himself,  the  «aid 
*^  court  then  and  still  being  holden  at  Westminster  in  the 
t  373  ]  "  county  of  Middlesex^  and  such  proceedings  were  thereupon 
^^  had  in  the  said  court  of  our  said  lord  the  King  before  the 
'^  King  himself  there,  that  afterwards  to  wit  in  Easter  term  in 

(a)  [As  to  what  shall  be  deemed  an  issuable  plea,  see  Xidd's  Pr.  477*  5th  ed] 

«« the 
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•^  the  said  year  of  our  Lord  1794-,  the  judgment  of  the  said      1794. 
"  Court  of  our  said  lord  the  Kins:  of  the  bench,  was  by  the      

CuRLINa 

^^  consideration  of  the  said  court  of  our  said  lord  the  King  be-      againsi 

"  fore  the  King  himself,  in  all  things  affirmed :  and  the  said      ^^^"^ 

"  William  Lines  further  saith  that  afterwards,  to  wit,  in  Easter 

**  term  in  the  said  year  of  our  Lord  1794,  the  record  and  pro- 

^^  cess  of  the  said  judgment,  and  all  things  touching  the  same, 

"  were  by  virtue  of  a  certain  writ  of  our  said  lord  the  King  for 

«  correcting  errors,  directed  to  our  said  lord  the  King's  right 

**  trusty  and  well  beloved  Ucn/d  Lord  Kenyan  Chief  Justice 

**  assigned  to  bold  pleas  before  our  said  lord  the  King,  at  the 

"  suit  of  the  said  Richard  Beckford^  sent  and  had  before  our 

**  said  lord  the  King,  and  the  Lords  spiritual  and  temporal  in  .h 

*^  parliament  assembled,  at  Westminster  aforesaid,  which  said 

"  last  mentioned  writ  for  correcting  errors  is  still  depending 

^^  and  undetermined  ;  and  the  said  judgment  as  yet  is  neither 

**  affirmed  nor  reversed  by  the  Lords  spiritual  and  temporal  in 

**  parliament  assembled.     And  this  he  the  said  William  Innes 

"  is  ready  to  verify,  wherefore  &c." 

Adair,  Serjt,  obtained  a  rule  to  shew  cause  why  this  plea 
should  not  be  withdrawn,  as  not  being  an  issuable  plea  within 
the  terms  of  the  order,  the  attorney  also  making  an  affidavit, 
that  he  verily  believed  the  writ  of  error  was  brought  merely  for 
delay.  Ia^  Blanc,  Serjt,  shewed  cause,  contending  that  the 
plea  went  to  the  merits;  this  was  an  action  against  a  surety  on 
a  contract  of  indemnity,  and  the  plea  shewed  that  the  debt  was 
not  due,  which  the  sureties  undertook  to  pay,  for  while  the  writ 
of  error  was  depending,  it  could  not  be  said  that  the  debt  was 
really  due. 

Adair,  in  support  of  the  rule,  said  that  this  plea  could  not  be 
pleaded  in  bar,  but  that  if  it  were  pleadable  at  all,  it  must  be 
in  abatement.  Carth.  1.  But  in  fact  it  was  good  neither  in  bar 
nor  abatement,  Skinn.  388,  for  the  action  was  of  the  same 
nature  with  an  action  of  debt  on  a  judgment,  and  in  such  an 
actioh,  the  plea  was  holden  to  be  bad  in  the  authorities  cited. 
It  is  to  be  observed  too,  that  one  object  of  the  stat.  4  Geo.  3. 
c.  33.  was  to  prevent  delay  in  the  recovery  of  debts  from  traders 
who  were  members  of  parliament,  and  this  must  be  allowed  to 
be  a  dilatory  plea. 

The  Lord  Chief  Justice  and  Heath,  J.  (a)  seemed  at  first  in-    [  374  ] 

(a)  Absent  Buller,  J, 
VOL.  II.  D  D  clined 
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1794.     clincd  to  adopt  Adait^s  argument,  but  Raohe^  5^  being  decidedly 

^Jjjj^^     of  opinion  that  the  surety  could  not  be  liable,  till  the  money 

against      was  actually  recovered  against  the  principal  in  the  former  ac* 

'*^      tion,  and  that  while  the  writ  of  error  was  depending  the  money 

was  not  actually  recovered, 

The  rule  was  discharged. 


^^"y*  GuTTERiDGE  agatHSt  Smith. 


Aw.  87th. 

Payment  of  FIIHIS  was  an  action  brought  by  the  payee  against  the  drawer 

money  into     '  ■  o         >/  t    ^  o 

Qourtonthe  of  two   bills  of  exchange,   to  which   non  assumpsit  was 

daratioiTin  pl^^^^^j  ^^^  3^«  P^*d  into  court  on  the  whole  declaration.     At 

an  action  on  the  trial  the  FlaintifiT  was  unable  to  prove  the  hand-writing  of 

change,  iT"  ^^^  drawer,   and  therefore,  under  the  direction  of  the  Lord 

iuch  an  ad-  Q\^^  J     ^j^  nonsuited.     But  a  rule  was  granted  to  shew  cause 

miision  of  ,  ,     ^ 

the  validity  why  thc  nonsuit  should  not  be  set  aside  and  a  new  trial  had, 
M  to^pr^  on  two  grounds:  1.  that  the  payment  of  money  into  court  on 
rent  the  ne-  the  whole  declaration,  was  such  an  admission  of  tlie  cause  of 
proving'the  action,  as  superseded  the  necessity  of  proving  the  hand- writing 
J**"^"!^^  of  the  drawer  of  the  bills ;  2.  that  after  such  payment,  there 
drawer  (a),    could  not  be  a  nonsuit. 

Sier^ch  ^'       And  now  Watson^  Serjt.,  shewed  cause.    There  is  no  case  to 
payment       prove  that  the  payment  of  money  into  court  necessarily  admits 
be  a  non-      the  wholc  cause  of  action.  In  Cox  v.  Parry^  1  Term  Rep.  B.  B. 
suit  (6)?        ^Q^^  j^  ^^g  stated  by  Ashhurst^  J.,  in  the  name  of  the  court, 
that  by  paying  money  into  court,  the  Defendant  had  admitted 
that  the  Plaintiffs  were  entitled  to  maintain  their  action  on  the 
policy,  to  the  amount  of  that  sum :  but  that  he  had  admitted 
nothing  more;  and  the  same  doctrine  was  holden  by  Lord 
Ketii/on  in  Baillie  v.  Cazelet^  4  Term  Rep.  B.  R.  579.     It  can- 
not therefore  be  fairly  urged,  that  such  payment  admits  the 
signature  of  a  written  instrument.     In  Stodhart  v.  Johnson^ 
3  Term  Rep.  657^  it  is  observed  by  Mr.  Justice  Butter^  that  it 
is  expressed  in  the  rule  for  paying  money  into  court,  that  if 
thc  Plaintiff  will  not  accept  it  with  the  costs,  it  shall  be  struck 
out  of  the  declaration,  and  then  it  is  not  considered  as  part 

(a)  [Accord.   Guillod  v.  Nock,    1  (b)  [So  the  PlaintiBTmay  be  non- 

Esp.  N.  P.  C.  347.  Bennet  v.  Francis,  suited    after   judgment    by    de&ult 

2  Bos.  &  Pul.  556.  Randall  v.  LyncK,  against  one  of  two  Defendants.  Mmt* 

2  Canipb.  N.  P.  C.  357.]  fthy  v.  Bwdau^  5  B.  &  C.  178.] 

of 
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of  the  declaration ;  and  if  so  the  Plaintiff  may  be  afterwards     1 794. 
nonsuited.    2  Salk.  597.  EUioit  v.  Calhm.  GurwL 

*Le  BlanCf  Serjt.,  contra.  When  money  is  paid  into  court  ims 
generally,  it  is  the  same  as  if  it  were  paid  in  on  every  count,  smiu! 
and  then  it  admits  the  whole  cause  of  action,  which  is  the  doc-  r  *  375  1 
trine  laid  down  in  Cox  v.  Parry.  With  respect  to  Slodhart  v. 
Johnson^  the  only  question  there  related  to  the  costs ;  and  as 
to  BaiUie  v.  Gazelety  the  money  was  in  that  case  paid  in  on  a 
particular  count,  a  practice  designed  to  prevent  the  advantage 
which  the  Plaintiff  derives  from  a  general  payment  on  the 
whole  declaration.  But  in  Watkins  v.  Towers^  2  Term  Bep. 
B,  22.  275,  the  Court  held,  that  payment  of  money  into  court 
superseded  the  necessity  of  the  proof  which  the  Plaintiff  must 
otherwise  have  adduced,  and  approved  of  the  rule  laid  down 
by  Mr.  J.  Buller^  at  the  trial  of  the  cause,  that  the  payment  of 
money  into  court  was  an  admission  of  the  contract,  and  there* 
fore  that  it  was  not  necessary  to  prove  the  deed.  And  in 
Jenkins  v.  Tucker^  ante^  vol.  i.  90,  Lord  Loughborough  held^ 
that  after  paying  money  into  court  there  could  be  no  nonsuit. 

l4ord  Chief  Justice  Eyre.  Though  I  feel  some  difficulties 
in  this  case,  I  am  not  sorry  that  the  discussion  of  it  has  taken 
place,  as  it  may  answer  the  purpose  of  informing  the  practisera 
what  the  effect  is  of  paying  money  into  court,  and  may  serve 
to  correct  an  extravagant  notion  that  has  prevailed,  that  after 
such  payment  there  can  be  no  nonsuit.  If  this  were  true^  it 
would  reduce  the  state  of  the  cause  after  money  were  so  paid  in 
to  that  of  a  mere  writ  of  inquiry.  But  I  hold  that  after  pay- 
ment of  money  into  court  there  may  be  a  nonsuit,  judgment 
as  in  case  of  a  nonsuit,  a  demurrer  to  evidence,  a  plea  puit 
darrein  continuance^  in  short,  that  the  cause  goes  on  substan- 
tially in  the  same  manner  as  if  the  money  had  not  been  paid  in 
at  all.  In  the  case  which  was  decided  in  this  court  {a\  Lord 
Loughborough  appears  to  have  been  of  opinion  that  after  pay- 
ment of  money  into  court  there  could  be  neither  a  demurrer 
to  evidence,  nor  a  nonsuit  But  the  rest  of  the  court  do  not 
se^m  to  have  concurred  with  his  Lordship  in  that  opinion; 
and  my  Brother  Heathy  who  tried  the  cause  a  second  time,  not- 
withstanding the  money  was  paid  into  court  on  the  whole  de- 
claration, directed  the  jury  to  confine  their  attention  to  the 
funeral  expences,  and  rejected  the  other  evidence,  being  of 

[a)  Jenkins  r.  Tucker,  ante,  vol.  i.  90. 

D  D  2  opinion 


/ 
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1794.     opinion  that  the  debts  of  the  deceased,  which  the  Plaintiff  had 

GcTTER-    P^'^  ^"  ^^^  absence  of  the  husband,  could  not  be  recovered. 

iDOE       *  Yet  it  is  difficult  to  sav,  that  money  paid  in  ffenerally  shall  be 

against  i-i  «»*ii  11  ir>i- 

SauTH.  applied  to  one  part  or  the  demand,  and  not  to  another*  So  m 
[  ^376  ]  the  case  in  the  King's  Bench  on  the  policy  of  insurance  (a), 
though  tlie  Court  held  that  by  paying  money  into  court  the 
cause  of  action  was  admitted  to  a  certain  extent,  yet  the  De- 
fendant was  permitted  to  object  to  the  policy  itself,  and  the 
Plaintiff  did  not  recover.  But  in  the  other  case  (6),  when  the 
Plaintiff  was  going  to  prove  the  deed,  my  Brother  BuUer 
thought  it  not  necessary,  as  he  held  that  the  paying  money 
into  court  was  an  admission  of  the  whole  contract,  and  the 
Court  decided  according  to  that  opinion.  It  appears  therefore 
on  the  authorities,  to  be  loosely  and  uncertainly  stated  what 
the  real  effect  is  of  paying  money  into  court,  and  there  is 
nothing  to  shew  that  the  cause  is  not,  in  all  material  respects, 
in  the  same  situation  after  payment  as  before.  It  is  indeed  an 
act  which  affords  evidence  of  the  ground  of  action,  and  so  far 
it  ought  to  be  admitted,  and  no  farther;  as  for  instance,  in. an 
action  on  a  promissory  note  for  20/.,  the  payment  of  5/.  into 
court  would  have  the  same  effect  as  if  5L  were  paid  on  the  note 
before  action  brought,  and  would  afford  a  just  inference  for  the 
jury  to  draw  of  the  existence  of  a  debt.  But  I  have  very  great 
doubts  whether  it  ought  to  go  so  far  as  to  admit  written  instru- 
ments so  as  to  supersede  the  necessity  of  proving  them,  and  all 
other  circumstances  which  depend  on  parol  evidence,  for  I  can- 
not distinguish  between  writings  and  other  circumstances  which 
constitute  the  ingredients  of  the  demand ;  if  it  be  an  admission 
of  the  one,  it  seems  also  to  be  an  admission  of  the  other.  The 
practice  of  paying  money  into  court  on  particular  counts,  re- 
moves the  perplexity  in  great  measure,  because  in  that  case 
there  is  room  to  distinguish  the  specific  demand  which  the  De- 
fendant means  to  admit.  But  still  there  is  a  difficulty  remain- 
ing, how  far  the  payment  is  evidence  of  the  whole  ground  of 
action. 

Heath,  J.(c)  I  have  looked  into  the  books,  in  order  to  dis- 
cover the  origin  of  this  proceeding  of  paying  money  into  court, 
but  without  being  able  to  fix  the  j)eriod  of  its  commencement, 

(a)  Cox  V.  Parri/,  1  Term  Rep.  B.  (Jb)  Waikins  v.   Towers^    S  Term 

R.  464.  Rep.  B.  R.  275. 

(c)  Mr.  J.  BuUcr  was  absent. 

though 
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though  I  think  it  highly  probable  that  it  took  its  rise  early  in     1794. 
the  present  century  (a).     At  that  time  the  statute  4  Anne  c.  16.     q uxtee- 
was  passed,  the  13th  section  of  which  enacts,  that  if  at  any  time,       moE. 
pending  an  *  action  on  a  bond  with  a  penalty,  the  Defendant     Smith. 
shall  bring  into  the  Court,  where  the  action  shall  be  depend-  [  *577J 
ing,  the  principal,  interest  and  costs,  the  money  so  brought  in 
shall  be  taken  to  be  in  full  satisfaction  and  discharge  of  the 
bond.     Now  it  appears  to  me  that  from   the  equity  of  this 
statute,  extended  to  simple  contracts,  the  practice  now  in  use 
of  paying  money  into  court  arose,  being  designed  to  protect  a 
Defendant  against  a  litigious  Plaintiff,  by  giving  him  the  ad- 
vantage of  a  tender,  when  he  is  in  fact  too  late  to  make  one. 
If  the  money  be  taken  out  of  court,  it  operates  as  payment  of 
so  much  ;  if  it  be  not  taken  out,  it  operates  as  a  tender.   Coming 
in  lieu  of  a  tender,  it  has  all  the  effect  which  a  tender  would 
Lave  had,  and  it  is  clear  that  after  a  tender  the  Plaintiff  can- 
not be  nonsuited  (&)•      So  in  the  present  instance   I  am   of 
opinion  that  the  payment  of  money  into  court  had  the  efiect  of 
admitting  the  hand-writing  of  the  drawer  of  the  bills,  so  as  to 
prevent  a  nonsuit. 

RooRE,  J.  Whether  the  payment  of  money  into  court  be 
an  admission  of  the  validity  of  a  written  instrument,  seems  to 
me  to  depend  on  the  nature  of  the  instrument  itself.  If  it  be 
paid  in  on  a  promissory  note,  as  for  instance  10/.  on  a  note  for 
hOl^  it  is  an  admission  that  the  Defendant  owes  the  Plaintiff  so 
much  by  virtue  of  that  note,  and  therefore  it  admits  the  note 
Itself,  though  not  the  whole  sum  demanded  (c).  So  on  a  policy 
of  insurance,  where  the  Plaintiff  goes  for  a  total  loss,  though  it 
may  admit  the  policy  itself,  yet  it  does  not  admit  that  the  De- 
fendant is  liable  for  more  than  the  sum  paid  in.  The  principle 
which  governs  other  payments  of  money,  seems  to  be  the  same 
as  that  which  respects  payment  of  money  into  court,  viz.  that 
where  there  are  several  demands,  the  party  paying  may  apply 
the  money  to  whichever  debt  he  thinks  proper,  but  if  he  does 
not,  the  receiver  may  so  apply  it.    Goddard  v.  Cox^  Bull.  N.  P. 

(a)  ["  I  remember  the  time  when  suited  after  a  plea  of  tender.    Andery 
paying  money  into  court  was  not  an  son  v.  S/iaw,  3  Bingh.  290.] 
admission  of  any  thing."   Per  Sir  J.  (c)  [Vide  McUis/i  v.  Al/nutt,  2M.& 
Mansfield,    Hncker   v.   Palsgrave,    1  S,\06.  Ruckcrx.  Palsgrave,  \C?im^h. 
Cami.li.  X.P.C.  558.]  N.  P.  C.  557.    1  Taunt.  419.  S.  C. 

(b)  [Accord.  Harding  \\  Spicer,  1  Stovcld  v.   Brewin,    2  B.  &  A.   116. 
Caoipb.  N.  P.  C.  327.    But  it  is  now  Lohg  v.  Greville,  3  B.  &  C.  11.] 
settled  that  the  Plaintiff  i7mz^  be  nou- 

174. 


378 


CASES  IN  MICHAELMAS  TERM 


1794. 

Gumui- 

lOOB 
.  OgttttUt 

Smith. 


174.  So  a  Defendant  paying  money  into  court,  may,  if  be 
pleases,  apply  it  to  a  particular  count ;  and  if  he  does  not,  but 
pays  it  in  generally,  then  the  Plaintiff  may  make  the  applica- 
tion (a).  In  this  case  it  was  in  the  Plaintiff's  power  to  apply 
the  money  to  the  particular  count  on  the  bills  of  exchange, 
and  being  so  applied,  it  seems  to  admit  that  the  Defendant 
signed  them. 

Rule  absolute  for  a  new  trial. 


(a)  [See  Ribbans  v.  Crickitt,  I B.  & 
P.  864.  that  payment  of  money  into 
court  is  an  admission  of  a  legal  de- 
mand only,  and  that  mon«y  so  paid 


cannot  be  applied  towards  satisfying 
an  illegal  contract ;  and  see  fVrig^ 
V.  Laing,  5  B.  &  C.  165.] 


[378] 

Wedfusday, 
Abv.  87th. 

^.  In  Eng-' 
Imu^drawsa 
bill  of  es- 
change  on 
JB,  in  a  fo* 
reign  coun- 
try, which 
after  having 
heennego* 
tiated 

through  an- 
other fo- 
reign coun- 
try is  pre- 
sented to  B, 
who  refuses 
to  pay  it,  on 
account  of 
Uielawof 
the  country 
in  which  he 
resides  hav- 
ing prohibit- 
ed such  pay- 
ment  The 
dravfer  is  li- 
able for  the 
whole 
amount  of 
the  fv-er- 
change  be- 
tween the 
different 
countries 


Mellish  and  Another  against  Simeon. 

I^N  the  9th  of  July  1793)  two  bills  of  exchange  were  drawn 
by  Simeon  in  London^  on  Bcyd  and  Co.  in  Paris^  one  for 
S5000,  the  other  for  36000  livres  Tournoisj  amounting  together 
to  603/.  195.  lOd.  sterling,  according  to  the  rate  of  exchange 
between  London  and  Part's^  of  G-g^.  for  the  French  crown  of  three 
livres,  and  payable  to  the  order  of  Mellish  and  Co.  who  indors- 
ed them  in  London  to  Jeyssel  and  Co.  at  Amsterdam.  Jeysset  and 
Co,  indorsed  them  to  Meryolet  at  Amsterdam^  and  Meryolet  to 
Androine  at  Paris,  When  they  were  presented  for  acceptance, 
Boyd  and  Co.  refused  to  accept  them,  but  promised  that  they 
should  be  paid  when  they  became  due. 

In  the  mean  time  the  French  convention  passed  a  decree  pro- 
hibiting the  payment  of  any  bills  drawn  in  any  of  the  countries 
at  war  with  France^  and  of  course  the  bills  in  question  were  not 
paid.  In  consequence  of  this,  they  were  sent  back  by  Androine 
to  Meryolet  at  Amsterdam^  protested  for  non-acceptance  and 
non-payment,  and  at  the  same  time  Androine  drew  another  bill 
on  Meryolet  for  the  amount  of  them  at  the  rate  of  \S^  groots 
for  the  French  crown  of  three  livres,  for  the  re-exchange  be- 
tween Paris  and  Amsterdam^  together  with  the  ordinary  charges, 
which  bill  Meryolet  paid,  and  was  reimbursed  by  Jeysset  and  Co. 
by  compromise  between  them,  at  the  rate  of  18  groats  for  the 
French  crown,  amounting  to  905/.  135.  9d.  sterling,  for  which 
sum,  together  with  charges  at  Amsterdam^  and  the  re-exchange 

(a)  [\^ide  Pollard  v.  Herriet,  3  Bos.  &  Pul.  335.    Ih  Tastat  v.  Baring,  S 
Cauipb.  N.  P.  C.  65.] 

between 
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between  that  place  and  London^  making  in  the  whole  9 1 3/.  45. 3^.      1 794* 
sterling}  Jeysset  and  Co.  drew  a  bill  on  Mellish  and  Co.,  which     ]J|^J[^ 
they  paid,  and  took  back  the  former  bills,  on  which  they  brought     agnintt 
the  present  action  against  Simeon  the  drawer,  and  recovered  a 
verdict  for  the  whole  sum  of  913/.  45.  Sd.    And  now  Le  Blanc^ 
Seijt.,  moved  for  a  new  trial,  on  the  ground  that  the  Defendant 
was  not  liable  for  the  loss  on  the  re-exchange.     It  is  true,  he 
said^  that  the  drawer  of  a  bill  of  exchange  undertakes  by  the 
act  of  drawing  it  that  the  drawee  shall  be  found  in  the  place 
where  he  is  described  to  be,  and  shall  have  effects  in  his  hands, 
but  the  undertaking  does  not  extend  to  the  case  of  a  prohibi- 
tion to  accept  or  pay  the  bill,  imposed  by  the  law  of  a  foreign 
country  in  which  the  drawee  resides.     When  a  person  takes  a 
bill,  circumstanced  as  this  was,  he  must  submit  to  the  laws  of   [  379  ] 
that  country.   There  was  no  default  in  the  drawer;  he  therefore 
cannot  in  justice  be  liable  for  more  than  the  sum  he  originally 
received  for  the  bills,  with  interest,  and  the  expences  of  pro- 
testing them* 

Lord  Chief  Justice  Eyre.  I  see  no  distinction  between  this 
case  and  the  common  one  of  a  bill  being  refused  payment  The 
drawer  must  pay  for  all  the  consequences  of  the  non-payment, 
and  the  loss  on  the  re-exchange  seems  to  me  to  be  a  part  of  the 
damages  arising  from  the  contract  not  being  performed.  I 
thought  indeed  at  the  trial,  that  it  might  be  a  question  whether 
the  drawer  were  liable  for  the  re-exchange  occasioned  by  the 
circuitous  mode  of  returning  the  bills  through  Amsterdam^  but 
the  jury  decided  it. 

BuLLER,  J.  What  is  the  engagement  of  the  drawer  of  a  bill 
of  exchange?  He  undertakes  that  the  bill  shall  be  paid  when 
due.  If  it  be  not  paid,  it  is  not  necessary  for  the  holder  to  in- 
quire for  what  reason  it  is  not  paid,  and  if  the  holder  has  been 
guilty  of  no  default,  the  drawer  is  answerable  for  the  amount  of 
the  bill ;  and  if  he  is  liable  for  the  bill,  he  must  also  be  liable 
for  the  re-exchange,  which  is  a  consequence  of  the  bill  not 
being  paid. 

Heath,  J.,  of  the  same  opinion.  He  who  undertakes  for  the 
act  of  another,  undertakes  that  it  shall  be  done  at  all  events. 

RooKE,  J.,  of  the  same  opinion. 

Rule  refused. 


Mitchell 
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wedneidoy,  MiTCHELL  and  OthcFs,  Assignees  of  Robertson,  a  Bank- 
Nov.  27ih.       j^pj.^  against  Cockburne,  surviving  Assignee  of  Eli- 
zabeth Tyler,  a  Bankrupt. 

J,  and  B,  fiiHE  facts  OH  which  this  case  arose,  were  the  following: — The 
fn^a^^ner-  two  bankrupts  were  engaged  in  a  partnership  for  the  pur- 

shipin  insur-  pQg^  Qf  insuring  ships,  &c.  which  was  carried  on  in  the  name  of 
&c.  which  is  BobcffsoTi,  who,  previous  to  his  bankruptcy,  had  paid  a  much 
Che'namTof  ^^^S^^  sum  for  losses  than  he  had  received  for  premiums.  One 
A^andJ.    moietv  of  this  sum  his  assignees  claimed  to  be  due  to  them 

pays  the 

^hoieofthe  from  TylcT,  and  it  was  agreed  between  them  and  the  assignees 
lossM.  Such  ^f  fyi^  that  the  account  should  be  referred  to  arbitrators,  to 

a  partner-  .  m  • 

ship  being     ascertain  the  amount  of  the  demand*    The  arbitrators  awarded 

at^^.i.  1636/.  135.  6d,  to  be  due  to  the  estate  of  jRoi^/^on  on  the  score 

c.  18.,  A.      of  insurances,  and   his  assignees  accordingly  petitioned  the 

tain  an  ac     Lord  Chancellor  to  *  have  that  sum  allowed  them  out  of  the  estate 

tionagaintt    ^f  Ti/ler.     Upon  which  his  Lordship  made  an  order  that  the 

▼er  a  ihare    petitioners  should  be  at  liberty  to  bring  such  action  at  law  as 

ney  thai  has  they  should  be  advised,  and  that  the  assignees  of  Tyler  should 

been  so  paid  not  set  up  her  bankruptcy  in  defence  of  that  action. 

r  ♦<iftn  1       ^"  consequence  of  this,  the  present  action  was  brought,  the 

declaration  containing  only  two  counts,  the  first,  for  money  had 

and  received  by  the  Defendant  to  the  use  of  the  PlaintifiPs;  the 

second,  on  an  account  stated  (5),  and  the  Defendant  pleaded  the 

general  issue. 

At  the  trial  the  Plaintiffs  were  nonsuited,  the  Lord  Ch.  J. 
being  of  opinion  that  as  partnerships  in  the  business  of  insur- 
ing were  prohibited  by  the  stat.  6  Geo,  1.  c.  18.  no  action  could 
be  maintained  on  a  transaction  which  arose  out  of  such  a  part- 
nership, but  the  point  was  reserved  for  the  opinion  of  the  court 
And  now,  a  rule  having  been  obtained  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  Le  Blanc  and  Heywood^  Serjts., 
shewed  cause.  This  action  is  brought  in  affirmance  of  the  con- 
tract of  partnership,  but  such  a  contract  is  declared  to  be  void 
by  the  stat.  6.  Geo.  1.;  no  action  therefore  which  goes  to  affirm  it 
can  be  supported*     Upon  this  principle  Lord  Kenyon  decided 

{o)  [Vide  cxparte  Bell,  1  M.  &  S.  declaration   for  money  paidy  and  no 

751.  Simpson  v.  Bhss,  2  Marsh.  542.  account  in  fact  stated,  the  Plaintiffi 

and  the  cases  cited  post.  p.  382.  note  would  probably  have  been  nonsuited, 

(c),]  though  the  objection  to  the  principle 

(b)  As  there  was  no  count  in  the  of  the  action  had  not  been  made. 

a  similar 
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u  similar  case  at  Nisi  PriuSy  Sullivan  v.  Greaves^  Sittings  after      1794. 
JEasL  39  Geo.  3.  Parkas  Law  of  Insurance^  8.     There  is  a  dif-    m„ch«ll 
ference  indeed  where  a  third  person  pays  money  for  two  others      agauui 
who  are  jointly  engaged  in  an  illegal  transaction,  and  one  of 
them  with  the  consent  of  the  other,  repays  the  whole  to  that 
third  person,  as  was  the  case  in  Petrie  v.  Hannay^  3  Term  Rep, 
B.  i2*  418.  where  the  party  who  had  so  repaid  the  money,  re- 
covered a  moiety  for  his  companion,  as  having  paid  a  debt  due 
from  him.     But  even  there  Lord  Kenyoii  doubted  whether  the 
action  could  be  maintained.     And  in  Faikney  v.  Reynous^  4 
Burr.  2069.  the  Court  proceeded  on  the  ground,  that  the  trans- 
action was  fair  as  between  the  parties  to  the  bond,  money  being 
lent  by  one  man  to  another  to  pay  the  differences  of  stock 
transactions. 

Adair  SLud  Cockelly  Serjts.,  contrd.  The  object  of  the  statute  6 
Geo.  1.  r.  18.  was  to  give  protection  to  the  insuring  companies, 
and  to  prevent  a  competition  between  them  and  any  other  per- 
sons who  might  choose  to  insure  in  partnership.  Such  a  part- 
nership therefore  as  the  statute  meant  to  prohibit,  could  only  [  ^81  3 
be  an  open  and  ostensible  one,  which  might  gain  credit  in  op- 
position to  the  companies.  But  here  only  one  party  appeared 
as  the  insurer,  on  whose  single  security  the  insured  relied.  And 
this  sort  of  contract  has  nothing  in  it  immoral  or  against  public 
policy;  it  bears  therefore  no  analogy  to  the  instances  of  gaming 
and  stock-jobbing. 

Lord  Ch.  J.  Etre.  This  question  depends  on  the  true  con- 
struction of  the  statute  6  Geo.  1.  c.  18.  By  that  act  the  two  cor- 
porations became  the  purchasers  of  the  exclusive  privilege  of 
insuring  on  a  joint  stock,  and  to  give  effect  to  that  privilege  all 
other  persons  are  prohibited  from  insuring  on  a  joint  stock. 
Now  it  appears  clearly  on  the  first  view,  that  the  provisions  of 
the  act  are  at  an  end,  if  a  person  by  merely  insuring  in  his  own 
name  can  have  the  advantage  of  a  joint  capital,  which  the  act 
meant  to  prohibit.  This  partnership  therefore  is  contrary  to 
the  spirit  of  the  act ;  and  it  is  also  contrary  to  the  letter  of  it. 
The  12th  section  directs,  that  all  societies  and  partnerships 
(except  the  two  corporations)  shall  be  restrained  from  under- 
writing any  policy,  or  making  any  contract  of  assurance,  and  if 
any  person  acting  in  such  society  or  partnership  shall  presume 
to  underwrite  any  such  policy,  or  make  any  contract  of  as- 
surances every  such  policy  shall  be  void,  and  the  sum  under- 
written 
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1794.     written  shall  be  forfeited.  This  does  not  at  all  go  to  confine  the 
j^^^^j^   meaning  of  the  legislature  to  an  avowed  partnership,  insuring 

against  publicly  in  their  own  names ;  but  the  object  is  to  prevent  any 
''***'  other  joint  stock  being  embarked  in  insuring.  This  being  so 
the  consequence  unavoidably  is,  that  no  contract  can  arise  di- 
rectly  out  of  such  a  proceeding,  so  as  to  be  the  foundation  of 
an  action.  The  cases  which  have  been  cited  were  one  step  re- 
moved from  the  illegal  contract  itself,  and  did  not  arise  imme- 
diately out  of  it  (a).  Thus  in  Faikney  v.  Reyn(ms{b\  the  bond 
was  given  to  secure  the  repayment  by  a  third  person,  of  his 
proportion  of  the  money  paid  by  the  Plaintiff  in  stock-jobbing. 
So  in  Petrie  v.  Hannay  {c)  the  money  had  been  paid  to  the 
broker  by  KeeUe^  and  the  action  was  brought  to  reimburse  his 
executors  for  the  Defendant's  share.  In  that  case  indeed  Lord 
Kenyon  seemed  to  be  of  opinion  that  the  action  could  not  be 
maintained,  and  it  was  decided  expressly  on  the  authority  of 
Faikney  v.  Reynotis  {d).  But  perhaps  it  would  have  been  better, 
[  882  ]  if  it  had  been  decided  otherwise,  for  when  the  principle  of  a 
case  is  doubtful,  I  think  it  better  to  over-rule  it  at  once^  than 
build  upon  it  at  all  {e).  But  be  that  as  it  may,  it  is  suffident 
now  to  say,  that  those  cases  go  one  step  short  of  the  direct  il- 
legal transaction,  but  that  the  present  case  arises  immediately 
out  of  it. 

Heath,  3*{f)  I  am  of  the  same  opinion.  It  seems  to  me  that 
the  object  of  the  statute  would  be  totally  defeated,  if  it  were  to 
extend  only  to  those  policies  in  which  the  names  of  all  the 
partners  were  inserted.  It  expressly  declares,  that  every  policy 
subscribed  by  any  person  acting  in  a  partnership  shall  be  ab- 
solutely null  and  void,  though  it  may  be  true  that  the  party 
subscribing  shall  be  estopped  from  setting  up  a  secret  partner- 
ship, to  defeat  a  bond  Jide  insurance.  And  the  reason  is 
obvious ;  trade  is  carried  on  according  to  the  capital  employed. 
Now  the  insurances  would  run  to  the  extent  of  the  capital,  in 
whatever  name  the  policy  might  be  subscribed.  The  object 
therefore  of  the  statute  was  to  prevent  the  employment  of  a 

(a)  [Vide  Expartcy  Bell,  1 M.  &  S.  repeatedly  doubted.    See    WM  t. 

756.  Simpton  v.  Blouy  2  Marsh.  546.]  Brooke,  3  Taunt.  12.  Booth  y.  Hodg- 

{b\  4  Burr.  2069.  son,  6  T.  R.  409.     Aubert  v.  Maze,  2 

(c)  3  Term  Rep.  B.  R.  518.  Bos.  &  Pul.  374.  Exparte  Mather,  5 

(d)  [3  Taunt.  1 2.]  _  _  Ves.  373.    Carman  v.  Brycc,  3  B.  &  ^ 


[ej  [The  cases  of  Faxkney  v.  Rey^      183.] 
Wius  and  Fetrie  v.  Hannay  have  been         (/)  Absent  Mr.  J.  BuUcr, 


joint 


CocKBUBirr, 
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joint  capital)  which  would  afford  the  gr^test  competition  with      1794. 

the  established  corporations.     With   respect  to  the  case  of  ,; 

Petrie  v.  Hannat/y  one  judge  there  hinted  that  his  opinion  ^againu 
might  have  been  different  if  the  question  had  been  res  integra. 
But  it  is  sufficient  to  rest  on  the  opinions  of  the  two  other 
judges^  that  in  the  case  of  partners  in  illegal  contracts,  if  one 
pays  the  whole  partnership  debt  without  the  express  consent  and 
direction  of  the  other,  he  cannot  acquire  a  right  of  action 
against  the  other.  So  in  the  present  case,  as  it  does  not  ap- 
pear that  the  payments  were  made  by  Robertson  at  the  request 
or  by  the  express  direction  or  consent  of  Tyler^  this  action  can- 
not be  maintained. 

RooKE,  J.  As  to  the  second  point,  I  agree  that  if  the  con- 
tract be  illegal,  no  action  can  arise  out  of  it.  But  as  to  the 
first  question,  whether  this  contract  were  illegal  or  not,  I  must 
confess  I  had  great  doubts,  till  I  heard  the  opinions  of  my 
Lord  Chief  Justice  and  my  Brother  Heathy  and  also  the  case 
cited  from  ParVs  Insurance^  for  it  seemed  to  me  that  the 
statute  only  meant  to  prohibit  insurances  where  both  parties 
knew  that  a  partnership  existed,  but  not  where  there  was  a 
sleeping  partnership.  But  I  was  very  much  struck  with  the 
ob8Qii;vations  of  my  Brother  Heatfi^  that  the  extent  of  the  in- 
surance would  be  in  proportion  to  the  capital  employed,  and 
if  there  were  an  increased  capital,  there  would  be  an  increased 
rivalship  with  the  corporations.  Whatever  doubts  therefore  I 
had,  I  submit  to  the  authority  of  the  other  judges. 

Rule  discharged. 


[883] 

Taylor  against  Parkinson.  Thundm,, 

^HIS  was  a  motion  to  set  aside  a  judgment  entered  up  on  a  It  is  not  ne- 
a  warrant  of  attorney,  on  the  ground  that  the  warrant  was  ^^S^m  of 
not  read  over  to  the  party  who  gave  it,  according  to  a  rule  attorney  to 
14  and  15  Geo.  2.  stated  in  Imp.  Pract.  C.  P.  471.  4th  edition,  judgment 

BuLLER,  J,  asked  the  prothonotary  if  he  had  ever  known  J^2*!?vct  to 
the  rule  acted  upon,  as  it  appeared  to  him  to  be  a  very  absurd  the  party 
and  inconvenient  one,  and  not  productive  of  any  good  conse-  8»vingit(a;. 
quence,  for  if  there  were  fraud,  it  was  still  open  to  the  party  to 
apply  to  the  court,  and  there  was  no  such  rule  in  the  court  of 

(a)  [Vide  Tidd's  Pr.  595.  8th  Ed.] 

King's 


S84  CASES  IN  MICHAELMAS  TERM 

1794.      King's  Bench.     The  prothonolary  answered,   that  be   never 

j^j^YjjQj^     knew  an  instance  of  a  judgment  being  set  aside  on  that  rule. 

agaifist      Upon  which  the  court  said,  that  it  would  be  proper  to  make  the 

practice   in  this   respect   conformable   to  that  of  the  King's 

Bench,  and  therefore  that  the  old  rule  of  the  14  and  15  Geo.  & 

was  no  longer  to  be  considered  as  in  force. 

Rule  refused. 


Thmday,  Henschen  agaifist  Garves. 

Nov.  88th.  ^ 

A  foreign     FllHE  Plaintiff  who  was  a  foreign  seaman,  having  brought  an 
i^rought'  action  for  his  wages  against  the  Defendant   who  was  a 

an  action  for  foreii?n  owner  of  a  Swedish  vessel  and  holden  him  to  bail,  a 

his  wageSi 

against  a  rule  was  granted  to  shew  cause  why  the  proceedings  should  not 

Se^rt're-  ^^  Staid,  till  the  Plaintiff  gave  security  for  costs,  on  an  affidavit 

ftacdto  which  stated,  "  That  the  above  named  Plaintiff  Feier  Henschen 

to^^secu-  "  ^  a  foreigner^  and  as  this  deponent  hath  heard  and  believes  does 

riiy  for  tt  f^Qf  reside  in  this  kin^dom^  but  at  this  time  is  in  a  ship  or  vessel 

costSi  on  ao  o         '  *  ^ 

count  of  his   ^^  On  a  voyage  up  the  Baltic  Sea.    And  this  deponent  foiiher  saith, 

vowe  on     **  ^''^^  ^^  verih/  believes  the  said  Plaintiff'  hath  not  any  goods  or 

board  an       «  chattels^  lands  or  tenements  within  this  kitigdom*^  (b). 

ship  (a).  Adair,  Serjt.,  in  shewing  cause,  stated  that  it  was  an  English 

ship  on  board  which  the  Plaintiff  was,  and  that  he  was  under 

articles  to  return  \.o  England ;  that  according  to  the  practice  of 

t  S84f  ]    the  court,  the  circumstance  of  his  being  a  foreigner  was  not 

alone  sufficient  to  induce  the  court  to  require  such  a  security. 

Williams^  Serjt.,  on  the  other  hand  contended,  that  as  the 
Plaintiff  had  withdrawn  himself  from  the  jurisdiction,  and  was 
out  of  the  reach  of  the  process  of  the  court,  he  ought  not  to  be 
permitted  to  harass  the  Defendant  with  an  action,  unless  he 
gave  a  security  to  pay  the  costs  in  case  he  did  not  succeed. 
But 

The  Lord  Chief  Justice  and  Heath,  J.  (c),  held  that  it  would 
be  highly  impolitic  in  the  present  state  of  public  affairs,  when 
men  were  wanted  in  the  navy,  to  throw  difficulties  in  the  way 
of  a  foreign  sailor  recovering  bis  wages  in  our  courts,  who  was 
serving  on  board  an  English  ship,  and  who  if  he  were  compelled 
to  give  security,  would  probably  not  be  able  to  recover  them  at 
all,  and  therefore  that  the  security  ought  not  to  be  required. 

(a)  [Vide  ante,  118  note  (l).]         {b)  This  is  an  exact  copy  of  the  affidavit, 
(c)  Absent  BuUcr^  J. 

Bat 
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But  RooKE,  J.,  was  of  opinion,  that  as  the  Plaintiff  was  a 
foregner,  not  domiciled  in  England^  and  out  of  the  jurisdiction 
of  the  Court,  the  circumstance  of  his  being  onboard  an  English 
ship  was  not  a  sufficient  reason  to  exempt  him  from  giving  the 
security. 

Rule  discharged  (a). 


{a)  Vide  antey  lis,  Ganenford  v. 
iety,  and  vol,  i.  106,  Parquot  v. 
Eling,  and  Porrier  v.  Carter,  from 
which  it  will  appear,  that  the  deci- 
sions of  the  court  respecting  the  Plain- 
tiff giving  security  for  costs,  which 
have  taken  place  since  the  commence- 
ment of  these  Reports,  have  not  been 
altogether  uniform.  But  the  practice 
seems  now  to  be,  that  the  fact  of  the 
Plaintiff  being  a  foreigner^  or  being 


resident  abroad,  is  of  itself  a  ground 
upon  which  a  rule  to  shew  cause  will 
be  granted,  but  that  such  rule  will 
not  be  made  absolute,  unless  some 
special  circumstances  appear  to  in- 
duce the  court  to  order  the  security: 
and  if  the  rule  be  made  absolute,  that 
it  will  be  on  condition  of  the  Defend- 
ant making  such  reasonable  admii- 
sioQS  as  may  be  required. 


1794. 

Henschkh 

against 

Garvks. 
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In 


In  the  vacation  after  Easier  term,  Mr.  Justice  Limrence  re- 
signed his  seat  in  this  court,  and  was  appointed  one  of 
the  Judges  of  the  Court  of  King's  Bench,  in  the  room 
of  Mr*  Justice  BuUer^  who  succeeded  him  in  this  Court 

In  Trinity  term  Samuel  Heyacood^  Esq.,  and  John  Williams^  Esq., 
both  of  the  Inner  Temple^  were  called  to  the  honourable 
degree  of  Serjeants  at  Law. 
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IN  TBB 

Courts  of  COMMON  PLEAS 

AND 

EXCHEQUER    CHAMBER, 

IN 

Hilary  Term, 

In  the  Thirty-fifth  Year  of  the  Reign  of  George  III. 


CuLLEY  against  Spearman.  rredmtdi^, 

"P  EPLEVIN  for  taking  cattle.     Avowry,  that  John  Addison  One  tenant 
was  seised  in  fee  of  seven  undivided  eighth  parts  of  the  locus  1^,^  avow 
in  quOf  and  demised  the  said  seven  undivided  eighth  parts  to  the  ohnefot 
Defendant,  who  took  the  cattle  damage-feasant,  &c.  tie  damage- 

To  which  there  was  a  special  demurrer,  shewing  for  causes,  J^^\J"^ 
<<  That  the  Defendant  hath  not  set  forth  or  disclosed  in  or  by  also  to  make 
**  that  avowry,  who  is  seised  in  fee  of  the  other   undivided  ^  wS^of 
**  eighth  part  of  the  said  place,  in  which,  Sec  nor  shewn  nor  **?  cojnp^ 
<*  deduced  any  title  to  the  same,  nor  hath  avowed  under  any 
<^  title  deduced  to  himself  of  that  eighth  part  of  the  said  place^ 
<*  in  which,  Sec.  nor  made  cognizance  under  any  person  seised  or 
*^  possessed  of  such  eighth  part  as  tenant  in  common  with  him- 
**  self  as  he  ought  to  have  done,  and  for  that,  he  hath  avowed 
<<  the  said  taking  of  the  said  cattle  in  his  own   right  only, 
<<  whereas  he  ought  also  to  have  made  cognizance  as  bailiff  of 

(a)  [But  in  an  avowry  for  rent,      their  separate  portions,  Harmon  v. 
wmch  is  a  demand  in  the    realty,      Bamby,  5  T.  R.  249.] 
tenants  in  common  must  avow  for 

"  the 
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1795.      ^^  the  person  or  persons  seised  or  possessed  of  the  said  other 
Q^jj^j^^     "  undivided  eighth  part  of  the  said  place,  in  which,  &c.'* 
agaijist  Le  Blancj  Serjt,  in  support  of  the  deniurrer-     It  is  a  clear 

rule  of  law,  that  tenants  in  common  must  all  join  in  actions 
concerning  the  personalty.  Co.  Lit.  198  a.  Now  an  avowry 
stating  that  the  cattle  were  taken  damage-feasant,  is  in  the 
nature  of  a  declaration  in  trespass  for  the  injury  done^  and 
within  the  principle  of  the  rule:  the  avowant  is  quasi  Plaintiff 
and  is  intitled  to  damages,  if  the  verdict  be  in  his  &vour. 
There  may  be  several  avowries  for  rent,  because  that  is  in  the 
realty,  but  not  for  damage-feasance,  which  is  in  the  personalty. 
In  1  BolL  Abr.  220.  jpL  14.  it  is  said,  that  a  tenant  in  commcm 
cannot  avow  the  taking  of  cattle  damage-feasant  without  mak- 
ing himself  bailiff  or  servant  of  his  companion,  and  the  same 
point  is  laid  down.  Sir  TV.  JoneSy  253.    ITieU  Dig.  27* 

Clayton^  Serjt.,  contra.  The  case  in  Sir  W.  Jones  is  the  same 
as  is  stated  in  1  Boll.  Abr.  220.  viz.  Lamshead  v.  Lcate,  and  is 
also  to  be  found  in  3  Vin.  Abr.  388.  But  it  is  directly  contra- 
dicted by  that  of  fVillis  v.  Fletcher^  Cro.  Eliz,  530.  It  by  no 
means  follows,  that  tenants  in  common  must  join  in  an  avowry 
for  an  injury  to  the  land,  because  they  must  do  so  in  a  personal 
action.  They  are  several  in  every  point  except  in  their  posses- 
sion, and  are  like  commoners  who,  though  they  have  an  unity 
of  possession,  may  yet  make  several  avowries  for  an  injury  to 
the  common.  1  Roll.  Abr.  405.  pi.  5.  9  Cb.  112  b.  Yelv.  129. 
4  Burr.  24>26.  Tenants  in  common  must  make  separate  demises 
in  ejectment,  Show.  342*  Moore  v.  Fursden,  2  JVils.  232.  HeO" 
therley  v.  Weston.  So  because  the  freehold  is  several,  one  may 
enfeoff,  but  cannot  release  to  the  other,  whereas,  where  the  free- 
hold is  joint  as  between  joint-tenants,  one  may  release  to,  but 
cannot  enfeoff  the  other,  Co.  Lit.  200  b.  It  is  not  a  necessary 
consequence,  that  because  they  must  join  in  an  action,  they 
roust  do  the  same  in  an  avowry.  If  they  lease  their  tenements 
to  another,  they  must  join  in  an  action  of  debt  for  the  rent,  but 
must  make  several  avowries  fur  it,  Co.  Lit.  198  b.  In  Wardy. 
Everardj  Carth.  340.  1  Salk.  389.  1  Lord  Raym.  422.,  it  was 
admitted,  that  tenants  in  common,  grantees  of  a  rent  charge, 
could  not  be  joined  in  a  cognizance  for  the  rent ;  it  is  objected, 
that  one  ought  to  shew  himself  bailiff  to  the  other*  But  whe- 
ther bailiff  or  not  is  traversable,  Bull.  N.  P.  55.  and  suppose 
one  should  be  hostile  to  the  other,  conspire  with  the  owner 

of 
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of  the  cattlci  and  not  consent  to  his  companion  being  his  bailiff,  1795. 
the  other  could  not  prove  himself  bailiff,  and  then  what  remedy  Cvuxy 
could  he  have,  if  he  could  not  avow  alone?  agaimt 

BuLLER,  J.  {a).  My  Brother  Clayton  has  made  more  of  his 
part  of  the  argument  than  I  thought  could  have  been  made  of 
it:  but  the  authorities  on  the  other  side  are  too  strong  to  be  got 
over*  Of  the  two  contradictory  cases,  the  one  in  Cro.  Eliz,  and 
the  other  in  Sir  fV.  Jones^  there  cannot  be  a  doubt  which  ought 
to  prevail.  That  in  Cro.  Eliz.  was  decided  quite  on  a  different 
point:  but  there,  the  two  judges,  who  were  of  contrary  opinions 
to  Walmsley^  held  expressly,  that  an  avowry  was  in  the  nature 
of  an  action.  If  so,  there  is  an  end  of  the  question,  for  it  is 
admitted  that  in  an  action  of  trespass  and  other  actions  which 
concern  the  personalty,  all  the  tenants  in  common  must  join. 
In  the  case  cited  by  my  Brother  Le  Blanc  in  Sir  W.  JoneSy  all 
the  court  held,  that  they  must  join  in  an  avowry  for  damage- 
feasant,  and  as  that  was  the  very  point  on  which  it  turned,  and 
as  it  is  of  a  much  later  date  than  the  case  in  Cro,  Eliz.  we  must 
be  bound  by  it.  But  independent  of  authorities,  let  us  see  how 
my  Brother  ClaytorCs  reasoning  will  bear  him  out :  he  says, 
the  interests  of  tenants  in  common  are  several  in  every  respect, 
except  what  regards  their  possession ;  but  by  that,  he  admits 
the  whole  argument  on  the  other  side ;  this  case  arises  from  an 
injury  to  the  possession,  and  the  taking  cattle  damagc-feasant  is 
taking  a  pledge  for  satisfaction  for  that  injury.  Then  he  com- 
pares this  to  the  case  of  commoners,  who  may  bring  several 
actions  for  disturbing  their  right  of  common,  but  that  instance 
is  not  applicable  to  the  present  case.  Commoners  have  not 
one  estate,  but  each  has  a  different  estate  within  the  manor; 
and  the  property  of  the  waste,  on  which  they  have  common,  is 
in  the  lord.  An  injury  therefore  to  their  several  rights  of  com* 
mon,  is  totally  different  from  an  injury  to  the  land,  in  which 
tenants  in  common  have  but  one  estate.  As  to  the  supposed 
hardship,  if  two  tenants  in  common  were  hostile  to  each  other, 
and  the  one  were  obliged  to  avow  as  bailiff  of  the  other,  with- 
out obtaining  the  other's  consent  that  it  is  incident  to  the  nature 
of  the  estate;  if  he  dislikes  his  situation,  he  may  put  an  end  to 
the  tenancy  by  a  writ  of  partition.  With  respect  to  the  case 
of  Ward  v.  Everard^  there  the  rent  was  expressly  granted  to  be 
paid  ill  several  portions  to  the  grantees  who  had  several  titles, 

(a)  Absent  the  Lord  Chief  Justice. 
VOL.  II.  E  E  and 
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1795. 

CULLEY 

against 


and  each  a  power  of  distress  reserved  in  the  deed.  That  casei 
therefore,  docs  not  contradict  the  rule,  that  in  an  avowry  con- 
cerning  the  personalty,  all  the  tenants  in  common  must  join. 

Heath,  J.,  of  the  same  opinion.  It  is  a  matter  of  necessity, 
and  for  the  sake  of  justice,  that  both  the  tenants  in  common 
should  join,  for  if  one  were  to  distrain  without  the  other,  ai 
there  could  not  be  a  double  satisfaction  for  the  same  injury,  the 
other  would  have  no  remedy. 

RooKE,  J.,  of  the  same  opinion.  I  think  the  autbori^  of 
the  case  cited  from  Sir  W.  Jones  outweighs  that  in  Cro.  Eliz. 
Tenants  in  common  have  been  improperly,  in  the  argument, 
compared  to  commoners,  who  are  so  called,  not  from  any  com- 
munity of  interest  between  themselves,  but  because  they  have  a 
right  to  pasture  on  the  waste  in  common  with  the  lord. 

Judgment  for  the  Plaintiff. 

But  leave  was  given  to  amend. 


Wednesday, 
Feb,ith. 


Terry  and  Another  against  Duntze,  Bart. 


^.cove-  rpHIS  was  an  action  of  debt,  and  the  declaration  stated,  that 
b^  a  hy   certain  articles  of  agreement   made   on  the   £5th  of 

^nd^nWiU*  ^^^^^  11  ^9 i  between  Sir  George  Yonge^  Bart  the  said  Sir  John 
on  or  before  Duntze  (the  Defendant)  one  Henry  Reed^  and  one  Thomas 
day,'^in  con-  Soutkcomby  and  the  Plaintiffs,  the  said  Plaintiffs  in  consideration 
sideratioD  of  of  the  sum  of  3800/.  to  be  paid  as  hereinafter  mentioned,  did 
money,  jointly  and  severally  covenant  with  the  said  Sir  George  Yangef 
which  B,       gjj.  Jq^^  Duntze^  Henry  Reed,  and  Thomas  Southcomb^  and  each 

covenants  to  , 

py^.  by  of  them,  that  the  said  Plaintiffs  or  one  of  them  would  at  their 
lu  the°bdid-  ^^"  proper  costs  and  charges  finding  all  materials  whatsoever, 

ing  shall 


proceed. 
Thefinish- 


and  with  the  best  materials  of  every  kind,  and  in  a  good  sub- 
stantial and  workmanlike  manner,  build,  erect,  and  finish  a 
hmiMlsnot  ^®''^^*'^  building  for  a  manufactory  at  Ottery  Saint  Mary^ 
a  condition  in  the  County  of  Devon^  according  to  certain  drawings  and 
thTpaying^  plaus,  and  would  erect  the  said  building  according  to  such 
rules,  and  in  such  manner  as  by  the  particulars  thereof  there- 
under written    were  mentioned  and  specified;   and  also  that 

independent. 

A.  therefore,  may  maintain  an  action  of  debt  against  B.  for  the  whole  sum,  though  the  building  be  not 

finished  at  the  time  appointed  (a). 

(a)  [Vide  Heard  v.  Wadham,  I  East,  631.  Duke  of  St.  AUnaCt  v.  Skore, 
ante,  vol.  i.  p.  270.] 

the 


paying 
the  money, 
but  the  co- 
venants are 
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tlic  said  building,  including  the  wheat  case,  to  be  adjoining  1795. 
or  within  the  same,  should  be  in  every  respect  ^;it5A^^  and  'y^^ 
completed^  on  or  before  the  29/A  day  of  September  then  next.  In  ngainu 
consideration  whereof  they  the  said  Sir  George  Yonge^  Sir  John  r  390^ 
DuntzCj  Henry  Reed  and  Thomas  Southcombj  covenanted  to  pay 
the  3800/.  in  the  following  manner,  that  is  to  say,  the  sum  of 
1266/.  135.  4^.  as  soon  as  the  second  Jloor  should  be  laid^  the 
further  sum  of  1266/.  135.  4^/.  as  soon  as  the  fourth  Jhor  should 
be  laid,  and  the  remaining  sum  of  1266/.  IS5.  4d.  as  soon  as  the 
whole  building  should  be  covered  in^  and  fully  finished  and  com- 
pleted, and  the  same  building  should  be  surveyed  and  approved 
of  by  such  (lersons  as  should  be  by  the  said  Sir  George  Yonge^ 
Sir  John  Duntze,  Henty  Reed  and  Thomas  Southcomb^  or  either 
of  them,  appointed  to  examine  the  same  for  that  purpose,  with- 
in one  month  after  the  same  should  be  so  as  aforesaid  finished 
and  completed.  And  the  said  Sir  George  Yonge,  Sir  John DuntzCf 
Henry  Reed  and  Thomas  Southcomb,  did,  and  each  of  them  did 
also  agree,  to  advance  and  pay  unto  the  workmen  and  labourers 
employed  by  the  said  Plaintiffs  in  erecting  the  said  building, 
such  sum  or  sums  of  money  weekly  as  might  be  necessary  for 
their  weekly  wages  or  subsistence,  the  same  to  be  deducted  and 
allowed  out  of  the  instalment,  portion  or  share  of  the  said  3800/; 
which  should  be  by  them  next  paid,  according  to  the  covenant 
and  agreement  aforesaid,  relating  thereto;  and  also  to  pay  unto 
the  said  Plaintiffs  at  the  time  of  paying  the  last  of  the  three 
several  sums  of  1266/.  I3s.  ^d,  in  manner  hereinbefore  men- 
tioned, the  further  sum  of  150/.  for  freight  and  carriage  of  ma- 
terials, travelling  expences  for  workmen  and  labourers,  and  all  , 
other  incidental  charges,  not  included  in  the  particulars  there- 
under written ;  provided  always,  and  it  was  thereby  also  agreed 
between  the  said  parties  thereto,  and  each  and  every  of  them 
jointly  and  severally,  that  if  the  foundation  should  not  prove 
good,  so  as  that  it  should  be  necessary  to  put  in  sleepers  or  a 
greater  depth  of  brick-work  than  was  described  in  the  plans 
annexed,  and  the  particular  thereunder  written,  then  the  said 
Plaintiffs  should  be  paid  in  addition  to  the  several  sums  above 
mentioned  as  extraordinary  work,  but  in  a  reasonable  pro- 
portion, according  to  the  extent  of  such  extraordinary  work, 
provided  also,  that  neither  such  extraordinary  work,  nor  any 
other  variation  which  might  be  agreed  on  in  the  course  of  the 
carrying  on  the  building,  should  make  void  that  agreement,  but 

E  £  2  the 
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1795.  the  same  should  be  binding  and  valid,  notwithstanding  such 
j^^j^^  variation  or  extraordinary  work  as  aforesaid,  and  the  same 
agaifut  should  be  allowed  for  or  *  deducted,  at  a  proportionable  e&ti- 
r  » aoT*!  ™®^  ^  ^^®  whole  of  the  contract  money,  &c.  It  was  then 
averred  that  the  Plaintiffs  after  making  the  articles  and  before 
exhibiting  their  bill  did  at  their  own  proper  costs  and  charges, 
finding  all  materials  whatsoever,  and  with  the  best  materials  of 
every  kind,  and  in  a  good,  substantial  and  workmanlike  man- 
ner, build,  erect  and  finish  the  said  building,  in  the  said  articles 
of  agreement  mentioned,  and  so  thereby  agreed  to  be  erected 
and  built,  for  a  manufactory  as  aforesaid,  together  with  such 
wheat  case  as  aforesaid,  according  to  the  said  drawings,  sections 
and  plans  delineated  in  the  two  several  papers  thereto  annexed 
as  aforesaid,  and  also  according  to  such  rules  and  in  such 
manner  as  by  the  particular  thereof  thereunder  written,  were 
and  are  mentioned  and  specified  as  aforesaid,  except  as  is  here- 
inafter mentioned;  and  that  the  said  building  including  such  wheal 
case  aforesaid f  would  have  been  in  every  respect  finished  and 
completed  by  them  the  said  Plaintiffs^  on  or  before  the  twenty- 
ninth  day  of  September  nextj  after  the  making  of  the  said  arti^ 
cles  of  agreement^  according  to  the  tenor  and  effect  of  the  said 
articles^  but  the  said  Plaintiffs  further  said,  that  in  erecting  and 
building  the  said  manufactory  and  wheat  case,  they  the  said 
Plaintiffs  by  the  direction,  and  at  the  special  instance  and  request 
of  the  said  Sir  George  Yonge,  Sir  John  Duntze,  Henry  Reed 
and  Thomas  Southcorob,  made  and  caused  to  be  made  divers  aU 
terations  and  variations  therein,  and  in  mam/  respects  deviated 
from  the  said  drawings,  sections,  plans,  particulars  and  rules,  in 
the  said  articles  of  agreement  mentioned,  and  were  thereby,  and 
in  consequence  thereof,  and  without  any  neglect  or  default  of  the 
said  Plaintiffs  not  only  hindered  and  prevented  from  finishing 
and  completing  the  same,  upon  or  before  the  said  twetUy-ninth  day 
©^September  next  after  the  making  of  the  said  articles  of  agree" 
ment,  but  also  forced  and  obliged  to  do  and  perform  certain  «r- 
traordinary  work,  in  and  about  the  said  building  and  wheat  case, 
over  and  besides  what  was  originally  designed  and  stipulated  for 
as  cforesaid(a).  It  was  then  averred  that  a  surveyor  was  ap- 
pointed who  surveyed  and  approved  of  the  building  and  the 
extraordinary  work,  &c.  and  that  the  Plaintiffs  reasonably  de« 

(a)  [Vide  Pepper  v.  Burland,  Peake's  N.  P.  C.  103.     Robion  v.  Gotffrey, 
Holt's  N.  P.  C.  236.] 

served 
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served  to  have  the  sum  of  7059/.  Is.  9ld.  exclusive  of  the  sum      1795. 
of  150/.  as  a  farther  allowance  for  divers  expences  not  included      tTr~ 
in  the  particular  written  under  the  articles  of  agreement^  ac-      against 
cording  to  the  estimate  of  the  surveyor,  &c.  and  the  breach  as-       "**"'*■• 
signed  was  the  non-payment  of  any  of  the  sums  of  money  in 
the  articles  of  agreement  specified,  &c. 

There  were  also  counts  for  work  and  labour,  money  paid,  and    [  392  3 
on  an  account  stated. 

To  the  first  count  there  was  a  general  demurrer,  and  to  the 
others  nil  debet  was  pleaded. 

In  support  of  the  demurrer,  Le  Blanc,  Serjt.,  argued,  that  as 
the  Plaintiffs  had  positively  agreed  to  complete  the  buildings 
on  or  before  the  29th  of  September,  it  was  necessary  to  shew 
that  they  were  completed  on  or  before  that  day.  The  excuse 
which  is  alleged,  namely,  that  they  made  alterations  deviating 
from  the  plan,  by  the  direction  of  the  Defendant,  and  were 
therefore  prevented  from  finishing  the  buildings  whhin  the 
time,  is  not  tantamount  to  a  performance.  The  original  un- 
dertaking was  by  deed,  and  cannot  be  dispensed  with  by  the 
simple  agreement  of  the  parties.  Thus  if  a  bond  be  condi- 
tioned to  perform  an  award,  provided  the  arbitrator  make  his 
award  on  or  before  a  certain  day,  and  afterwards  both  parties 
agree  that  the  time  shall  be  enlarged,  yet  unless  the  award  be 
made  within  the  time  mentioned  in  the  condition,  the  bond  is 
void.  Brown  v.  Goodman,  3  Term  Rep»  B.  R.  592.  in  notis* 
Littler  V.  Holland,  ibid.  590» 

The  counsel  on  the  other  side  was  stopped  by 

BuLLER,  J.  (a)  The  only  question  in  this  case  is,  whether 
the  covenants  were  dependent,  and  whether  the  completing  the 
buildings  was  a  precedent  condition.  Now  it  is  a  rule  long 
established  in  the  construction  of  covenants,  that  if  any  money 
is  to  be  paid  before  the  thing  is  done,  the  covenants  are  mutual 
and  independent.  It  is  accordingly  laid  down  by  Lord  Holt 
in  Thorpe  v.  Thorpe  {b),  that  "  if  a  day  be  appointed  for  pay- 
*^  ment  of  the  money,  and  the  day  is  to  happen  before  the  thing 
*^  can  be  performed,  an  action  may  be  brought  for  the  money 
**  before  the  thing  be  done:  for  it  appears  the  party  relied  up- 
<*  on  his  remedy ;  and  intended  not  to  make  the  performance  a 
"  condition  precedent";  and  he  cites  the  Year  Book,  48  JEd.  3. 


f; 


a)  Absent  the  Lord  Ch.  J.  Comvn's  Rep.  98.,  and  more  at  length 

h)  1  Saik.  170.  1  Lord  Raym.  662.      12  Mod.  455. 
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1795.     2,  3.  7  Co.  10  I.  UghtrecTs  case.  1  Ventr.  147.  and  I  Sand.  SI 9- 

j^^^      The  case  in  ihe  Year  Book,  48  Ed,  3.  2,  3.  is  inaccurately  stated 

flgoiTu*     by  Lord  Cole  in  Ughtred's  case,  to  be  "  that  Sir  Ralph  Tol- 

^*  celser  covenanted  with  Sir  Richard  Pool  to  serve  him  with 


^^  three  esquires  of  arms  in  the  war  with  France^  and  Sir 
'^  chard  covenanted  therefore  to  pay  him  forty- two  marks,  and 
C  593  ]    ^^  that  each  party  had  equal  remedy,  one  for  the  service,  and 
<<  the  other  for  the  money."     But  it  appears  in  the  Year  Book, 
that  the  covenant  was  that  half  the  money  was  to  be  paid  in 
"England  before  they  went  to  France:  the  principle  therefore  of 
that  case  agrees  with  the  doctrine  of  Lord  Holt  in  Tliorpe  v. 
Thorpe^  as  is  observed  by  him  12  Mod.  461.     So  also  in  Pard- 
age  V.  Cole^  1  Satmd.  319)  where  there  was  an  agreement  by  the 
Defendant  to  give  a  certain  sum  to  the  Plaintiff  for  his  lands 
and  house^  &c.  to  be  paid  at  a  fixed  period,  and  only  five  shil- 
lings of  the  purchase-money  was  advanced  at  the  time  of  making 
the  agreement,  an  action  on  the  agreement  was  holden  to  lie 
for  the  residue  amounting  to  774/.  155.  without  shewing  that 
he  had  either  made  or  tendered  a  conveyance  of  the  lands. 
Now  let  us  apply  this  principle  to  the  present  case.     The 
Plaintiffs  covenant  to  finish  and  complete  the  buildings  on  or 
before  the  £9th  of  September  then  next ;    in  consideration  of 
which  the  Defendant  covenants  to  pay  3800/.  by  instalments, 
viz.  a  certain  sum  when  the  second  floor  should  be  laid,  a  fur- 
ther sum  when  the  fourth  floor  should  be  laid,  and  the  remain- 
der of  the  money  when  the  whole  should  be  covered  in  and 
finished.     By  the  terms  of  the  contract  then  two  several  sums 
of  money  were  to  be  paid,  before  the  thing  to  be  done  was  done. 
The  Plaintiffs  therefore  were  clearly  intitled  to  their  action  for 
the  money  without  averring  performance,  and  the  Defendant  to 
his  remedy  on  the  covenants. 

Heath,  J*,  of  the  same  opinion. 

RooKE,  J.,  of  the  same  opinion. 

Judgment  for  the  Plaintiff. 


Fitch 
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Fitch  against  Rawlino,  Fitch  and  Chattlris. 
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^HIS  was  an  action  of  trespass  for  breaking  and  entering  the  p^  custom 

Plaintiff's  close  at  Steeple  Dumstead  in  Essex^  and  playing  (or  ^'aUthe 
there,  with  divers  other  persons  to  the  Plaintiff  unknown,  at  a  of  a  parish 
certain  game  called  cricket^  and  other  games,  sports,  and  pas-  *?  jf^VA*^ 
times,  and  in  so  doing,  &c.  fill  games, 

Pleas.     1st  Not  guilty  by  all  the  Defendants.    2d.  By  CAa/-  J|^JS,cT(a) 
teris^  "  That  there  now  is  and  from  time  whereof,  &c.  hath  been  »n  t^e  do*® 
^^  a  certain  antient  and  laudable  custom  used  and  approved  of  seasonable 
"  in  ♦  the  said  parish,  that  is  to  say,  that  all  the  inhabitants  for  **™^  °^,*^? 

.  .  1       #•  .  .  year,atlhcir 

*^  the  time  being  of  the  parish  aforesaid,  have  during  all  the  time  free  will  and 
"  aforesaid,  used  and  been  accustomed  to  have,  and  of  right  g^^^Buta 
ought  to  have  had,  and  still  of  right  ought  to  have  the  liberty  similar  cus- 
and  privilege  of  exercising  and  playing  at  all  kinds  of  lawful  attperwns 
"  games,  sports  and  pastimes,  in  and  upon  the  said  close  in  ^  ^^k^ 
^^  which,  &c.  every  year,  at  all  seasonable  times  of  the  year  Bi  mthe  tmd 
*•  their  free  will  and  pleasure";    he  then  averred,  that  at  the  JS!*^  *" 
several  times  when,  &c.  he  was  an  ifihabitant  of  the  said  parish,  [  *39i  1 
and  at  those  times,  being  seasonable  times,  he  entered  the  locus 
in  quoy  and  played  at  cricket^  &c.     The  third  plea,  by  Rowling 
and  Fitch^  stated  the  custom  to  be  for  ^^  all  persons  Jbr  the  time 
"  being,  being  in  the  said  parish^  to  have  the  liberty  and  privi- 
<<  lege  of  exercising  and  playing  at  all  kinds  of  lawful  games, 
'^  sports  and  pastimes,  in  and  upon  the  locus  in  quo  at  all  sea* 
<<  sonable  times,  &c."  and  justified  under  that  custom. 

The  replication  to  each  plea  traversed  the  customs  alleged, 
and  on  the  traverses  issues  were  joined,  and  a  verdict  found  for 
the  Defendants.  And  now  Le  Blanc,  Serjt,  shewed  cause 
against  a  rule  to  arrest  judgment  (b).  There  is  no  good  objec- 
tion to  the  customs  stated  on  this  record,  and  therefore  no 
ground  for  arresting  the  judgment.  It  is  laid  down  in  Gate- 
•ward^s  case,  6  Co,  59  b.  that  though  a  custom  for  the  inhabit- 


(a)  [But  866  MiUechamp  v.  Johti" 
Mon,  Willes,  205  (n.)  where  the  Court 
were  of  opinion,  that  a  similar  custom 
extending  to  any  rural  sports  was  too 
general  and  uncertain.  See  also  Beii 
T.  Wardell,  Willes,  202.  and  Steel  v. 
Houghton,  antCy  voL  i.  p.  51.  Res  v* 
JEcclesfieidy  1  B.  &  A.  360.] 

(b)  When  the  rule  was  moved  for, 
Jtfr.  Justice  BuUer  observed  Uiat  as 


there  was  a  verdict  for  the  Defendants 
on  the  whole  record,  it  was  useless  to 
move  in  arrest  of  judgement,  for  as  it 
appeared  that  they  had  not  commit- 
ted the  trespasses  complained  of,  it 
was  immaterial  what  became  of  the 
special  issues.  The  postea  therefore 
was  amended  by  entering  a  verdict  for 
the  Plaintiff  on  the  general  issue,  and 
for  the  Defendaots  on  the  others. 

ants 
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179^*  ants  of  a  place,  as  such,  to  take  an  interest  or  profit  in  the 
-p^cH  ^^  ^^  another  is  bad,  yet  a  custom  for  them  to  have  an  ease- 
offUnsi  ment  in  another's  soil  is  good.  In  Abbot  v.  Weekly^  1  Lexh 
176.  a  custom  for  the  inhabitants  of  the  vill  to  dance  in  the 
Plaintifi'^s  close  for  their  recreation,  was  holden  to  be  a  good 
one.  Here  the  case  is  stronger  than  that  of  Abbot  v.  Weekfyf 
the  custom  being  alleged  to  be,  to  play  at  lawful  games  and 
sports  at  all  seasonable  times.  As  to  the  custom  in  the  second 
plea,  there  is  no  material  difference  between  the  inhabitants 
and  persons  being  in  the  parish*  The  claim  of  both  is  merely 
for  an  easement,  and  there  seems  to  be  no  more  ground  to  ob- 
ject to  all  persons  being  in  the  parish  enjoying  the  easement, 
than  to  all  the  king's  subjects  passing  over  a  highway,  in  the 
soil  of  another. 
[  395  ]  Bond  and  Heyvooody  Serjts.,  in  favour  of  the  rule.  Neither 
of  tlie  customs  stated  on  this  record  can  be  supported.  With 
respect  to  the  first,  a  custom  for  all  the  inhabitants  of  a  parish 
to  have  the  liberty  of  exercising  and  playing  at  all  kinds  of 
lawful  games  at  seasonable  times  of  the  year,  at  their  free  will 
and  pleasure,  is  bad.  There  is  great  uncertainty  in  the  de- 
scription of  inhabitants ;  it  includes  all  servants,  visitors,  women 
and  children  :  it  depends  neither  on  time  nor  estate:  their  in- 
terest is  transitory,  and  not  in  general  noticed  by  the  law. 
There  is  a  jealousy  therefore  entertained  by  the  law,  of  the  in- 
habitants of  particular  districts  claiming  rights  in  the  soil  of 
others.  They  cannot  claim  by  prescription,  but  only  by  custom. 
But  when  they  claim  by  custom  that  for  which  others  pre- 
scribe, which  is  allowed  from  the  necessity  of  the  thing,  the 
legality  of  the  custom  is  to  be  examined  by  the  same  rules  as  if 
it  were  a  prescription.  Hob.  86.  Day  v.  Savage^  1  Ventr.  383. 
Potter  V.  North.  Now  it  is  clear,  that  nothing  can  be  pre- 
scribed for  which  is  not  the  subject  of  a  grant,  a  prescription 
supposing  an  original  grant  But  a  grant  to  all  the  inhabitants 
of  a  place  would  be  bad  for  its  uncertainty.  They  cannot 
claim  a  profit  a  prendre  in  the  soil  of  another,  but  are  restrain- 
ed to  matters  of  discharge  in  their  own,  as  from  toll.  3  Mod. 
290.  Pain  v.  Patrick^  from  tithes,  Cro.  Jac.  ]  52.  or  to  matters 
of  easement  in  that  of  another.  The  matters  of  easement  which 
they  may  claim,  are  to  be  classed  under  two  heads,  such  as 
are  necessary  for  the  enjoyment  of  their  own  estates,  and  such 
as  are  for  the  public  good.     Instances  of  the  first  kind  are 

customs 
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customs  to  water  cattle  at  a  certain  watering  place,  to  turn  a      1 795. 
plough  in  another's  land,  3  Mod.  293.  to  use  a  way  to  a  church      ^Ynca 
or  market,  Cro,  Jac,  152.  Cro.  Car,  419.  or  to  a  well  or  spring,      a^^fui 
15  Ed.  4.  29*  and  the  like.     OF  the  second  kind  are  customs 
to  perambulate  a  parish,  Cro.  Eliz.  441 ;  to  erect  a  stall  in  a 
market,  3  Mod.  292,  for  fishermen  to  dry  their  nets,  Cro.  Car. 
419,  and  the  like.     The  custom  stated  in  the  second  plea,  if  it 
can  be  supported,  falls  within  the  latter  class.     But  in  order  to 
make  it  good,  it  ought  to  have  shewn  that  the  games  were  for 
the  recreation  and  health  of  the  inhabitants,  and  that  Chatteris 
played  for  his  recreation,  on  which  ground  the  custom  in  Abbot 
V.  Weekly  was  holden  to  be  good  ;  it  is  not  sufficient  that  they 
were  merely  for  pleasure.     This  plea  is  also  bad,  as  not  being 
an  answer  to  the  trespass  laid  in  the  declaration,  which  is 
<*  that  the  Defendants  broke  and  entered  and  remained  in  the    [  396  ] 
*<  Plaintiff's  close,  and  there  played  together  with  divers  other 
<<  persons  to  the  Plaintiff  unknown,  at  a  certain  game  called 
**  cricket"     The  Defendant,  Chatteris^  justifies  this  by  saying, 
that  the  inhabitants  by  custom  have  a  right  to  play  there,  and 
therefore  he  as  one  of  them  played  there.     It  appears  there- 
fore on  the  record,  that  he  played  with  the  other  defendants 
who  were  not  inhabitants,  and  with  other  persons.     To  them 
this  justification  cannot  be  applied:  they  were  trespassers,  but 
what  they  did  together  was  one  act,  2  Roll.  Rep.  224.  Storey 
v.  Ricey  and  if  they  were  trespassers  he  was  one  too,  for  he 
aided  and  assisted  them.     If  he  be  supposed  to  have  been  there 
by  licence  of  law,  he  became  a  trespasser  ab  initio^  by  abusing 
that  licence. 

With  respect  to  the  third  plea,  the  custom  there  stated  is 
also  bad,  it  being  for  all  persons  being  in  the  parish,  that  is 
for  alLpersons  in  the  world,  who  may  choose  to  come  into 
the  parish.  This  is  void  for  its  generality.  If  there  be  such  a 
right,  it  is  by  the  common  law,  and  not  by  custom.  Co.  Litt. 
110  &  So  a  right  for  all  the  men  of  Kent  to  make  trenches 
and  bulwarks  on  the  coast  against  an  enemy,  is  by  the  common 
law,  and  not  by  custom.  Bro.  Abr.  tit.  Customs^  pi.  45.  So  for  all 
the  fishermen  of  Kent  to  go  on  the  land  of  another  to  fish.  Ibid. 
46.  So  for  all  executors  to  be  sued  by  action  of  debt  in  the 
mayor's  court  of  London^  Fitzgibb.  51.  If  there  be  such  a 
right  for  all  persons,  any  one  might  bring  an  action  for  an  ob« 
struction  of  it,  Co.  Litt.  56  a.  Westbwy  v.  Powell.    But  surely 

it 
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1795.     it  will  not  be  contended  that  such  an  action  could  be  main- 
"T;  tained,  independent  of  property  or  inhabitancy.     The  right 

offdnst      claimed  resembles  a  right  for  all  the  king's  subjects  to  pass  and 
vuvQ.    j.gpjjgg  Qygj.  ^  public  highway,  but  no  action  could  be  maintain- 
ed for  obstructing  the  highway,  without  special  damage. 

But  be  these  customs  good  or  bad,  the  PlaintiflT  is  intitled  to 
judgment,  or  at  least  there  must  be  a  venire  de  novo.  On 
the  same  record  the  jury  have  found  that  two  coniradiclcry 
customs  exist  in  the  same  place.  Admitting  that  Defendants 
may  sever  in  their  pleas,  and  plead  inconsistent  matters,  the  jury 
cannot  find  such  inconsistent  matters,  because  they  cannot  exist 
in  fact.  The  larger  custom  in  this  case  cannot  prove  the  smaller, 
because  the  larger  is  void  in  law,  and  because  ihe persons  are  dif- 
ferent who  are  to  enjoy  the  benefit  claimed.  Thus  a  custom  for  a 
[  897  ]  copyholder  to  have  common  as  belonging  to  his  customary  tene- 
ment, is  not  supported  by  evidence  of  u  custom  extending  to  all 
the  tenants.  Brook  v.  Smithy  MSS.  qfPerrott^  Baron  (a).  So  a 
prescription  for  a  general  right  of  common  for  100  sheep,  is  not 
proved  by  shewing  such  right  for  120  sheep.  Cro.  Eliz.  ^2% 
though  a  prescription  for  a  general  right  of  common  will  prove 
a  prescription  for  any  particular  sort  of  common,  BulL  N,  P.  59^ 
and  though  a  prescription  for  100  sheep  is  supported  by  evidence 
for  100  sheep  and  6  cowsy  Cro.  Eliz.  722. 

Le  Blancy  Seijt.,  who  was  going  to  reply,  was  prevented  by 
the  Court 

BuLLEB,  J.  (i)  Some  nice  and  critical  objections  have  been 
made  to  the  pleadings  in  this  case,  which  I  shall  first  consider. 
It  is  said  that  the  plea  of  the  Defendant  Chatteris  does  not  an- 
swer the  complaint  laid  in  the  declaration,  which  is,  that  all 
the  Defendants  together  with  divers  other  persons  unknown  to 
the  Plaintiff,  played  at  cricket  in  the  PlaintifiTs  close,  but  that 
the  plea  alleges  the  custom  to  be  for  the  inhabitants  of  the  pa- 
rish to  play  at  cricket  there,  and  that  Chatteris  as  an  inhabitaot 
so  played,  that  is,  says  my  Brother  Heywood^  that  he  played 
there  with  other  persons  who  were  not  inhabitants,  and  who 
were  therefore  trespassers,  and  that  he  himself  by  aiding  them 
in  their  trespass,  was  guilty  of  an  abuse  of  a  licence  in  law,  and 

{a)  This  case  is  mentioned  in  the  ruled  the  point,  which  was  acquiesced 

MSS.  of  Mr.  Haron  Perroii,  as  having  in  by  the  Bar. 
been  tried  at  Nisi  Prius,  before  Car^         (b)  Absent  the  Lord  Chief  Ji» 

tcr,  Serjt.,  Judge  of  AssizCi  1 726,  who  tice. 

therefore 
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therefore  a  trespasser  ab  initio.     But  this  objection,  supposing      1795. 
it  to  be  a  good  one,  does  not  arise  on  the  face  of  the  plea,  and       Yncu 
if  the  Plaintiff  would  have  availed  himself  of  it,  he  ought  to      agamMi 
have  set  it  out  by  way  of  replication.     It  cannot  prevail  on  a        ^ 
motion  in  arrest  of  judgment,  for  admitting  it  to  have  more 
weight  than  I  think  it  has,  after  verdict,  it  is  cured  by  the  sta- 
tutes of  Jeofails. 

Another  objection  made  is,  that  the  customs,  whether  good 
or  bad,  are  repugnant  to  each  other,  and  therefore  that  the 
Court  cannot  give  judgment  on  either  of  the  special  pleas, 
though  found  for  the  Defendants.  But  it  would  be  very 
strange  if  one  Defendant  should  plead  a  good  plea,  and  it  were 
found  for  him,  that  he  should  not  have  judgment,  according 
to  the  justice  and  truth  of  the  case,  though  the  other  Defend- 
ant should  plead  a  bad  plea.  But  why  are  these  customs  in- 
consistent with  each  other  ?  It  might  happen,  that  there  might  [  898  ] 
be  at  first  a  limited  custom,  and  afterwards  a  more  extensive 
one,  and  I  do  not  see  why  the  second  should  root  up  the  first, 
or  why  they  might  not  both  exist  together,  supposing  the  se- 
cond to  be  a  good  one. 

But  the  real  question  is,  whether  the  customs  as  stated  are 
good.  It  is  objected  to  the  first  custom,  that  it  is  not  alleged 
to  be  for  the  necessary  recreation  of  the  inhabitants,  nor  that 
the  Defendant  Chatteris  went  into  the  close  in  question  for  his 
recreation.  But  in  the  case  in  Levinz^  the  Court  say  that  it  is 
necessary  for  the  inhabitants  to  have  their  recreation.  If  so,  it 
is  a  matter  of  law,  and  though  there  may  be  precedents  which 
state  such  customs  to  be  for  either  the  health  or  recreation  of 
tbe  inhabitants,  yet  when  the  Court  lay  it  down  that  recreation 
is  necessary,  it  is  not  necessary  to  be  averred  in  pleading.  As 
to  the  objection,  that  it  is  not  stated  that  the  Defendant  ChcU* 
tens  went  into  the  loais  in  quo  for  his  recreation,  the  words  of 
the  plea  are,  that  <^  he  entered  into  the  said  close  in  which,  &c. 
**  for  the  purpose  of  exercising  and  playing  at  divers  lawful 
^  games,  sports  and  pastimes,  and  at  those  several  times  re- 
«  spectively  there  played  at  the  said  game  of  cricket^  and  the 
^'  said  other  games,  sports  and  pastimes,  &c."  Now  what  are 
sports  and  pastimes  but  recreations  ?  With  respect  to  the  case 
in  Bro.  Abr.  Custom^  pL  46,  there  the  custom  was  holden  to  be 
bad,  not  because  it  was  for  the  fishermen  of  Kent  to  dry  their 
nets  on  the  Plaintiffs  land,  (which  the  case  in  Cro.  Car.  shews 

to 
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1795.  to  be  good,)  but  either  because  the  digging  in  the  soil,  in  order 
to  pitch  stakes  to  hang  the  nets  upon,  was  unnecessary,  or  it 
tended  to  the  destruction  of  the  inheritance.  But  that  is  not 
the  case  here.  There  is  no  authority  therefore  to  oppose  the 
case  in  Leoinz;  and  upon  the  whole  I  think  that  this  custom  is 
reasonable,  and  the  plea  good* 

But  I  hold  the  other  custom  to  be  as  clearly  bad,  as  the  first 
is  good.  How  that  which  may  be  claimed  by  all  the  inhabit- 
ants of  England  can  be  the  subject  of  a  custom,  I  cannot  con- 
ceive. Customs  must  in  their  nature  be  confined  to  individuals 
of  a  particular  description,  and  what  is  common  to  all  man- 
kind, can  never  be  claimed  as  a  custom.  And  I  perfectly 
agree,  that  no  action  could  be  maintained  for  interruption  of  it, 
any  more  than  in  the  4nstance  put  by  my  Brother  Bond  of  a 
[  399  ]  highway.  There  must  be  therefore  judgment  for  the  Defend- 
ant Chatteris  on  the  first  special  plea,  and  for  the  Plaintiff 
against  the  other  two  Defendants. 

Heath,  J.  I  am  of  the  same  opinion.  The  lord  might 
have  granted  such  a  privilege,  as  is  claimed  by  the  first  custom, 
before  the  time  of  memory.  As  to  the  second,  it  is  clearly  ba^ 
being  for  all  mankind,  and  on  that  the  case  in  Fitzgibbony  61. 
is  in  point. 

RooKE,  J.  There  seems  to  me  no  objection  to  the  first 
custom,  and  no  ground  for  the  second. 


j^^    Doe,  on  the  Demise  of  Clarke,  against  Clarke  and 

Others. 


^^^«».*c.    rpHIS  ejectment,  brought  to  recover  one  undivided  fourth 

part  of  two  rectories  impropriate,  with  the  parsonages  of 
the  churches  of  Tunstead  and  Sco  Ruston^  in  the  parishes  of 
Tunstead  and  Sco  Huston  in  the  county  of  Norfolk^  and  also 

nichdmor  ^^^  undivided  fourth  part  of  certain  lands,  &c.  in  the  said 
parishes,  and  of  the  advowson  of  the  vicarage  of  JYmstead  and 
Sco  Ruston,  was  tried  at  the  summer  assizes  1793,  for  the 
county  of  Norfolk,  before  the  Lord  Chief  Justice  of  this  court, 

a  posthumous  child  of  B,  shall  share  equally  with  those  who  were  bom  in  his  lifetime.     An  w§ant  en 
ventre  m  mere  is  considered  as  bom,  for  all  purposes  which  are  for  his  benefit  (a). 


to  B,  for 
life^  and 
after  his  de- 
cease to  all 


children  of 
B.  as  Aaa 
belwmgtU 
thetime  of 
his  decease: 


(a)  [Vide  Long  ^  BlackaU,  7  T.  R. 
100.   Whitclock  V.  Hcddon,  1  Bos.  & 


Pul.  243.  Fearne,  Cont.  Rem.  509. 
6th  edit.  Bull.  N.  P.  105.] 

when 
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Vfhen  a  verdict  was  found  for  the  Plain tiflp,  subject  to  the  opinion      1795. 
of  the  Court  on  the  following  case,  viz.  

William  Pearce  Clarke  being  seised  in  fee  of  the  rectories,  &c.  ngaintt 
in  the  declaration  mentioned,  by  his  will  dated  the  a7th  of  Cla«e. 
February  1782,  devised  amongst  other  things  '^all  that  his  rec- 
^^  tory  or  rectories  impropriate,  parsonage  or  parsonages  of  the 
**  church  and  churches  of  Tunstead  and  Sco  Rustoriy  in  the 
*^  county  of  Norfolk^  and  all  tithes,  tenths,  oblations,  obven* 
'^  tions,  profits  emoluments  and  commodities  whatsoever  to 
*^  the  same  belonging  or  appertaining,  and  also  all  his  me»- 
^*  suages,  buildings,  glebe  lands,  tenements,  and  hereditaments 
^^  whatsoever,  to  the  said  rectory  or  rectories  belonging  or  ap- 
^  pertaining,  with  their  and  every  of  their  appurtenances,  and 
**  also  all  that  his  advowson,  donation,  right  of  patronage,  and 
'^  presentation  of  the  vicarage  of  the  church  and  churches  of 
*<  Tunstead  and  Sco  RusioUf  with  the  rights,  members  and  ap-  [  400  ] 
*^  purtenances  thereunto  belonging,  to  his  brother  Henry  Clarke^ 
*^  and  his  assigns,  for  and  during  the  term  of  his  natural  life^ 
*<  and  from  and  after  the  decease  of  his  said  brother  Henry 
*<  Clarke^  to  the  use  and  behoof  of  all  and  every  such  child  or 
^^  children  whether  male  or  female,  of  his  said  brother  Henry 
**  Clarke^  as  should  be  living  at  the  time  of  his  decease,  (other 
^^  than  and  except  Bridget  his  the  testator's  niece,)  as  tenants 
^*  in  common,  and  not  as  joint-tenants,  and  of  the  several  and 
^^  respective  heirs  and  assigns  of  such  child  or  children  for 
**  ever."  The  testator  William  Pearce  Clarke  died  on  the  first 
of  May  1782,  without  altering  or  revoking  his  will,  leaving  his 
said  brother  Henry  Clarke  surviving,  who  died  on  the  21st  of 
October  1782,  leaving  Elizabeth  Clarke^  his  widow,  Bridget  his 
daughter  by  his  first  wife,  and  Elizabeth,  Mary  and  Judith^  his 
three  daughters  by  the  said  Elizabeth  his  second  wife,  which 
said  three  daughters  are  the  above  named  Defendants;  and 
also  leaving  his  said  wife  Elizabeth  pregnant  at  the  time  of  his 
death,  who  was  delivered  of  a  daughter  Harriet  Clarke  on  the 
23d  of  May  1783;  which  said  Harriet  Clarke  was  the  lessor  of 
the  Plaintifi*;  and  was  actually  ousted  by  the  Defendants  before 
the  action  was  brought. 

IjC  Blanc,  Serjt.,  was  going  to  argue  on  behalf  of  the  lessor 
of  the  Plaintiff,  when  the  Court  said  they  wished  to  hear  the 
other  side.     Accordingly 

Bond,  Serjt.,  on  the  part  of  the  Defendants,  stated  the  ques- 
tion 
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1795.  tion  to  be,  whether  an  infant  en  ventre  sa  mere  at  the  time  of 
j^^  the  decease  of  the  father  could  be  considered  as  a  child  living 
aganut  at  his  decease?  Unless  the  will  expresses  the  contrary,  a  de- 
vise to  such  children  of  A.  who  are  living  at  the  time  of  his  de- 
cease, means  to  such  as  are  born  at  that  time.  1  Vesey^  1 1 1. 
Ellison  V.  Airei/y  Hales  v.  Hales  there  cited,  2  Brown  Chan. 
Cos.  38.  Pierson  v.  Garnet^  id.  63.    Cooper  v.  Forbes. 

Lord  Chief  Justice  Eyre.  I  have  no  doubt  on  any  view  of 
this  case.  It  is  plain  on  the  words  of  the  will,  that  the  testator 
meant  that  all  the  children  whom  his  brother  should  leave  be- 
hind him  should  be  benefited :  but  independent  of  this  inten- 
tion, I  hold  that  an  infant  en  ventre  sa  mere^  who  by  the  course 
and  order  of  nature  is  then  living,  comes  clearly  witliin  the 
description  of  "  children  living  at  the  time  of  his  decease." 
[  401  ]  BtJLLER,  J.  In  equity,  there  are  two  classes  of  cases  on 
this  subject,  the  first,  where  the  bequest  is  in  the  nature  of  a 
portion  or  provision  for  children,  and  there  an  after-born  child 
takes  his  share  with  the  rest,  of  which  class  is  the  case  of 
Millar  v.  Turner^  1  Vesey^  85 :  the  second,  where  the  bequest 
arises  from  some  motives  of  personal  affection,  and  there  it  is 
confined  to  children  actually  in  existence.  Of  this  second 
class  was  the  case  of  Cooper  v.  Forbes^  which  therefore  makes 
a  striking  difference  between  tliat  case  and  the  present.  Here 
the  bequest  is  not  confined  to  children  living  at  the  death  of  the 
testator,  but  is  kept  open  till  the  death  of  his  brother.  It 
seems  indeed  now  settled,  that  an  infant  en  ventre  sa  mere  shall 
be  considered,  generally  speaking,  as  born  for  all  purposes  for 
his  own  benefit,  Lancashire  v.  Lancashire^  5  Term  Rep.  B.  R. 
49.  And  in  a  sensible  treatise  lately  published,  JVatkins^s  Law 
of  Descents^  14^.  after  a  discussion  of  the  interest  of  posthumous 
issue,  the  whole  is  well  summed  up  by  saying,  ^  It  is  now  laid 
<<  down  as  a  fixed  principle,  that  wherever  such  consideration 
<*  would  be  for  his  benefit,  a  child  en  ventre  sa  mere  shall  be 
"  considered  as  absolutely  born." 

Heath,  J.,  of  the  same  opinion. 

RooKE,  J.,  of  the  same  opinion. 

Lord  Chief  Justice  Eyre.  The  two  classes  of  cases  in  equity 
proceed  on  a  distinction  which  has  always  appeared  to  me  ex- 
tremely unsatisfactory,  and  unfit  to  be  the  ground  of  any  de* 
cision  whatever. 

Postea  to  the  Plaintiff 

Thomas 
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Thomas   Phillips,  Nathaniel  John  Phillips,   Ro-  wedntsday, 

Feb,  11th. 

BERT  Phillips,  and  William  Crammond,  against 
Hunter  and  Others,  Assignees  of  Blanchard  and 
Lewis,  Bankrupts,  in  the  Exchequer  Chamber,  in 
Erron 

nPHIS  was  an  action  for  money  bad  and  received,  brought  ^'  B.  and 
by  the  Defendants  against  the  Plaintiffs  in  error  in  the  pirtawf  in 
Court  of  King's  Bench,  in  which  a  special  verdict  was  found  *radcm 
at  Guildhally  stating,  <^that  before  the  bankruptcy  of  Blanchard  a.  and^. 
and  Lewis,  Phillips  and  Co.  had  sold  and  delivered  a  large  ^-^^^ 
quantity  of  goods  to  them,  at  12  months  credit:  that  the  debt  &°dc  goes 
was  contracted  in  England,  and  that  the  Defendants  in  error  as  coun^lbT 
well  as  the  bankrupts  before  and  at  the  time  of  the  bankruptcy,  ^^^  purpose 
and  at  the  time  the  said  debt  was  so  contracted,  were  resident  theconcems 
in  England,  and  continued  to  reside  in  England  long  after  the  jjf  [hat****"** 
debt  was  contracted,  and  until  the  attachments  hereinafter  men-  countiy. 
tioned  were  issued  in  the  Court  of  Common  Pleas  in  PhiladeU  resident^ 
phia,  in  the  Commonwealth  of  Pennsylvania,  in  North  America:  ^^^f 
that  the  Plaintiffs  in  error  before  and  at  the  time  of  the  bank-  debt  is  con. 
ruptcy,  and  at  the  time  when  the  debt  was  so  contracted,  were  ^^^j^ 
traders  and  copartners  and  carried  on  trade  and  commerce  at  B.  and  a 
Manchester,  in  the  county  of  Lancaster;  that  the  Phillipses  insolvent, 
durinff  all  the  time  last  aforesaid  were  resident  in  England,  and  f"^  ^: 

,  «  .  knowing 

continued  to  reside  in  England  long  iifter  the  said  debt  was  so  that />.  ho 
contracted,  and  until  the  attachments  hereinafter  mentioned  JJ^JI^awf^" 
were  issued,  but  the  other  Plaintiff  id  error,  WiUiam  Crammond,  after  a  com- 
before  the  year  1784,  and  before  the  bankruptcy,  went  from  bankrupt 
England  to  America  for   the  purpose  of  transacting   in  that  j]^!?^**^ 
country  the  commercial  concerns  of  the  house  of  Phillips  and  against  2>. 
Co.  so  carrying  on  trade  and  commerce  at  Manchester  as  afore-  tb^^elTof 
said,  and  remained  and  continued  in  America  till  after  the  issu-  himself  and 
ing  of  the  attachments  hereinafter   mentioned :  that  William  a  debt  due 
Crammond  on  the  23d  of  October,  1 783,  knowing  that  Blanchard  *°^-  *°  ^^ 
and  Lewis  had  stopped  payment  in  the  month  ^  of  August  precede  country  by 
ing,  and  after  the  said  commission  of  bankrupt  had  issued  against  <!^andob- 
them,  commenced  an  action  for  himself  and  partners  ai^ainst  ^^  P^y- 

^  '^  mentofit 

under  the  judgment  of  a  court  of  justice  of  that  country.  The  assignees  of  D.  have  a  right  to  re- 
cover the  money  so  received  by  C.  in  an  action  against  A,  B,  and  C,  for  money  had  and  received  to  the 
uaeof  the  assignees. 

the  [♦403] 
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1795.      the  bankrupts  in  England^  in  the  Court  of  Common  Pleas,  in 
r~  Philadelphia^  in  the  Commonwealth  of  Pennsylvania^  in  North 

agadnst      America,  according  to  the  laws  and  customs  of  the  said  Com- 
in  ^™.    nionwealth,  for  the  recovery  of  the  money  due  for  divers  of  the 
said  parcels  of  goods  so  sold  and  delivered  to  the  bankrupts; 
and  thereupon,  on  the  said  23d  of  October^  1784,  being  after  the 
provisional  assignment  of  the  said  bankrupts'  effects  caused  to 
be  attached  by  the  process  of  the  same  court  as  the  goods  and 
chattels  of  the  said  bankrupts  in  the  hands  and  possession  of 
Duncan  Ingraham  the  younger,  of  Philadelphia  aforesaid,  mer- 
chant, Stephen  Austin  of  the  same  place,  merchant,  and  John 
Blanchard  and  Thomas  Russell  of  the  same  place,  merchants 
certain  monies  which  before  Blanchard  and  Lewis  became  bank- 
rupts, were  due  to  them  from  the  said  Duncan  Ingraham  the 
younger,  Stephen  Austin,  John  Blanchard,  and  Thomas  Russell, 
and  which  at  the  time  of  the  said  attachment  remained  unpaid, 
and  did  afterwards  in  the  said   Court  of  Common  Pleas  so 
holden  as  aforesaid,  on  the  1st  of  June  1786,  according  to 
the  laws  and   customs   of   the  said    Commonwealth,  recover 
judgment  against  the  said  Blanchard  and  Levois  for  the  said 
debt  and  damages  demanded  in  the  said  action,  the  sum  of 
26S9/.  18s.  Sd.  current  money  of  the  said  Commonwealth  of 
Pennsylvania,  being  1403/.  05.  6d.  of  sterling  money  of  Great 
Britain,  and  also  costs  of  suit  taxed  at  19/.  2s.   of  like  cur- 
rent money  of  the  said  Commonwealth ;  that  the  said  William 
Crammond  did,  by  virtue  of,  and  under  such  attachment  and 
judgment  as  aforesaid,  obtain  and  receive  payment  from  the 
said  Duncan  Ingraham  the  younger,  and  Stephen  Austin,  of  the 
sum  of  1403Z.  Os.  Qd.  of  lawful  money  of  Great  Britain,  in  full, 
for  the  damages  recovered  by  Phillips  and  Co.  under  the  said 
judgment  from  the  said  monies  in  the  hands  of  the  said  Duncan 
Ingraham  the  younger,  and  Stephen  Austin,  together  with  such 
costs  and  suit  as  being  part  of  the  monies  and  effects  of  the 
said  Blanchard  and  Lewis  within  the  said  Commonwealth :  it 
was  then  stated,  that  Crammond  had  recovered  a  further  sum  of 
23Z.  9s.  9d.  in  Philadelphia,  by  a  similar  process  against  Ingra* 
ham  and  Austin,  for  the  residue  of  the  goods  sold  and  delivered 
to  Blanchard  and  Lewis,  and  that  the  two  sums  of  1403/.  Os.  6i. 
r  404  ]    and  23/.  9^.  9d,  were  before  the  commencement  of  the  action 
received  by  the  said  Phillips  and  Co.  which  they  claimed  to 

bold 
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liold  to  their  own  use,  and  refused  to  pay  over  to  the  assig- 
nees.    But  whether,  &c." 

Judgment  having  been  given  in  the  Court  of  King's  Bench 
for  the  Defendants  in  error  without  argument,  the  case  being 
considered  as  decided  by  that  of  Hunter  v.  Potts,  4  Term  Rep. 
B,  R,  182.  a  writ  of  error  was  brought  which  was  twice  argued, 
the  first  time  by  Park  for  the  Plaintiffs  in  error,  and  Heyivood, 
Seijt.,  for  the  Defendants ;  and  the  second,  by  Bower  for  the 
Plaintiffs  in  error,  and  Law  for  the  Defendants.  As  the  argu- 
ments were  nearly  the  same  as  those  contained  in  Hunter  r. 
Potts,  4  Term  Rep.  B.  R.  182.  and  Sill  v.  fVorswick,  ante,  vol.  !• 
p.  665.  and  were  entered  into  by  the  court  in  giving  judgment, 
they  are  here  omitted. 

On  this  day,  after  time  taken  to  consider,  the  opinions  of  the 
judges  were  delivered  in  the  following  manner;  Mr.  J.  Rooke, 
Mr.  B.  Thompson,  Mr.  J.  Heath,  Mr.  B.  Perryn,  Mr.  B.  Ho^ 
tham,  and  the  Lord  Ch.  B.  Macdonald,  held,  that  the  judgment 
of  the  Court  of  King's  Bench  ought  to  be  affirmed :  but  the 
Lord  Ch.  J.  Eyre  was  of  opinion,  that  it  ought  to  be  reversed. 
The  course  of  reasoning  pursued  by  those  of  their  Lord- 
ships above  mentioned,  who  thought  the  judgment  right,  was 
to  the  following  effect 

The  general  question  arising  upon  the  facts  which  appear  on 
this  record,  is,  whether  the  creditor  of  a  bankrupt  in  England^ 
who  became  such  creditor  in  England,  having  recovered  a  debt 
due  to  the  bankrupt  in  a  foreign  country  by  process  of  attach- 
ment in  that  country,  is  entitled  to  retain  the  money  so  re- 
covered to  his  own  use,  or  whether  he  has  not  received  it  to  the 
use  of  the  assignees?  It  must  be  remembered,  in  discussing 
this  question,  that  it  is  found  by  the  special  verdict,  that  Blan* 
chard  and  Lewis  the  bankrupts  were  English  traders,  that  the 
Defendants  were  partners  in  an  English  house,  that  the  debt 
from  the  bankrupts  to  the  Defendants  was  contracted  in  Eng* 
land,  that  the  bankrupts  as  well  as  the  Defendants  were  resi- 
dent in  England,  and  that  Crammond,  who  on  this  verdict  must 
also  be  taken  to  be  an  English  subject,  went  from  this  kingdom 
to  America,  for  the  special  and  temporary  purpose  of  transact- 
ing business  for  the  English  house  at  Manchester,  in  which  he 
continued  to  be  a  partner.  That  house  was  the  only  one  the 
Defendants  had,  it  not  being  found  that  they  had  any  house  in 
America.  All  these  facts  appearing  on  the  record,  this  case 
VOL.  II.  F  F  must 
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1795.  must  be  argued  as  arising  between  English  subjects  upon  Eng'f 
lish  property.  When  the  debt  therefore  was  contracted,  all 
the  parties  were  as  much  subject  to  the  bankrupt  laws,  as  to  the 
other  laws  of  England  under  which  thQvJived.  It  is  a  propo- 
sition not  to  be  disputed,  that  previous  to  the  bankruptcy  the 
bankrupts  themselves  might  have  transferred  or  assigned  this 
property  though  abroad,  as  absolutely  as  if  it  had  been  in  their 
own  tangible  possession  in  this  country,  and  it  seems  that  the 
assignees  under  the  commission  were  intitled  by  operation  of 
law  to  do  with  it  after  the  bankruptcy  what  the  bankrupts 
themselves  might  have  done  before.  The  great  principle  of 
the  bankrupt  laws  is  justice  founded  on  equality.  No  creditor 
shall  be  permitted  to  acquire  an  undue  preference,  and  by  so 
doing,  prevent  an  equal  distribution  among  all  the  creditors. 
This  being  the  principle  of  those  laws,  it  seems  to  follow,  that 
the  whole  property  of  the  bankrupt  must  be  under  their  con- 
trol, without  regard  to  the  locality  of  that  property,  except  in 
cases  which  directly  militate  against  the  particular  laws  of  the 
country  in  which  it  happens  to  be  situated.  No  creditor, 
whose  debt  was  contracted  within  the  sphere  of  the  operation 
of  those  laws,  and  who  has  notice  of  the  insolvency  of  the 
debtor,  can  recover  any  part  of  the  common  fund  for  his  own 
particular  advantage;  after  an  assignment  has  taken  place,  his 
interest  is  transferred  to  the  assignees,  and  if  he  do  recover,  he 
must  account  to  the  other  creditors  for  the  sum  received. 

If  the  bankrupt  laws  were  circumscribed  by  the  local  situa- 
tion of  the  property,  a  door  would  be  open  to  all  the  partiality 
and  undue  preference  which  they  were  framed  to  prevent ;  it 
being  easy  to  foresee  how  frequently  property  would  be  sent 
abroad  with  that  unjust  view,  immediately  previous  to,  and  in 
contemplation  of  an  act  of  bankruptcy.  If  the  personal  pro- 
perty of  merchants  employed  in  the  course  of  their  dealings  in 
foreign  countries,  were  to  be  taken  by  an  individual  creditor 
going  from  hence  for  that  purpose,  and  not  to  be  distributable 
among  the  creditors  at  large,  such  merchants  would  be  ma- 
terially affected  in  their  credit  at  home.  It  is  true,  that  the 
laws  of  the  country  where  the  property  is  situated,  have  the 
[  406  ]  immediate  control  over  it,  in  respect  to  its  locality,  and  the 
immediate  protection  afforded  it;  yet  the  country  where  the 
proprietor  resides,  in  respect  to  another  spefcies  of  protection 
afforded  to  him  and  his  property,  has  a  right  to  regulate  bis 

conduct 
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conduct  relating  to  that  property.     This  protection  afforded  to      1795. 
the  property  of  a  resident  subject,  which  is  situated  in  a  foreign 
country,  is  not  imaginary,  but  real.     The  executive  power  of 
this  kingdom  protects  the  trade  of  its  subjects  in  foreign  coun- 
tries, facilitates  the  recovery  of  their  debts,  and  if  justice  be 
delayed  or  denied,  the  King  by  the  intervention  of  his  ambas* 
sadors  demands  and  obtains  redress.     Even   in  the  treaty  of 
peace  with  America^  the  recovery  of  private  debts  due  from  the 
inhabitants  of  that  country  to  the  subjects  of  this,  made  the 
ground  of  a  particular  article.     The  property  which  this  coun- 
try protects  it  has  a  right  to  regulate.     And  in  fact  our  bank- 
rupt laws  have  made  such   regulation.     The  statute  13  Eliz. 
€•  7*  enables  the  commissioners  to  take  the  bankrupt's  money^ 
goods,  chattels,  wares,    merchandizes  and  debts,    wheresoever 
they  may  he  found  or  known.     This  expression  is  very  extensive, 
and  seems  to  look  beyond  the  debts  and  effects  of  a  trader  lo- 
cally situated  in  this  kingdom.     In  a  country,  a  great  part  of 
whose  commercial  capital  is  employed  abroad,  it  is  peculiarly 
proper  that  such  capital  over  which  the  trader  has  a  disposing 
power,  although  situated  out  of  the  kingdom,  should  be  consi- 
dered as  referable  to  the  domicilium  of  the  owner  (a).     In  testa- 
mentary cases  and  in  the  successio  ab  intestato^  the  effects  are 
subject  to  the  law  which  governs  the  country  of  the  testator  or 
intestate,  as  was  determined  in  Pipon  v.  Pipon  (6),  and  Thorn 
V.  IVatkins  [c).      The  statute   1  Jac.  1.  c.  15.  ^.  13.  which  en- 
ables the  commisbioners  to  assign  debts  due  to  the  bankrupt, 
directs  that  the  same  shall  not  be  attached  as  the  debt  of  the 
bankrupt^    according  to  the  custom  of  the  city  of  London  or 
otherwise.     The  assignment  being  made   by  the  authority  of 
parliament,  every  subject  of  this  kingdom  is  a  party  to  it,  inas- 
much as  he  is  a  party  and  consenting  to  an  Act  of  Parliament, 
and  having  joined  in  the  assignment,  he  cannot  be  permitted 
to  contravene  it  by  attaching  the  debt  in  the  hands  of  the 
debtor :  and  if  by  means  of  an  attachment  he  receives  the  mo- 
ney, it  is  received  to  the  use  of  the  assignees. 

The  words  of  the  statute  Jac.  1.  extend  to  all  foreign  attach-     [  407  ] 
ments,   both  at  liome  and  abroad,  in  countries  subject  to  and 
independent  of  the  crown  of  Great  Britain.     As  debts  due  to 
bankrupts  from  the  subjects  of  foreign  countries  pass  under 
the  assignment,  the  attachment  must  be  considered  as  co-ex- 

(a)  {Ante,  vol.  i.  p.  690.]  (A)  Ambl.  25.  (c)  2  Ves.  55. 
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1795.  tensive  with  the  debts  mentioned  in  the  statute.  The  equal 
distribution,  which  it  is  the  policy  of  the  bankrupt  laws  to  es- 
tablish, is  as  much  infringed  by  attachments  in  foreign  coun- 
tries, as  in  the  British  dominions :  the  mischief  is  the  same, 
and  the  remedy  ought  to  be  advanced  to  meet  the  mischief. 
The  words  "  according  to  the  custom  of  London  "  mean,  **  in 
such  manner  as  is  warranted  by  the  custom  of  London  /*  which 
is  put  by  way  of  instance  or  illustration.  Many  cases  already 
decided  on  the  subject  of  bankruptcy,  go  a  great  way  to  prove 
that  an  individual  creditor  is  precluded  from  retaining  what 
he  shall  recover  abroad  and  bring  into  this  country*  In  Mad' 
intosh  V.  Ogilvie  (<7),  Lord  Hardwicke  by  the  writ  of  ne  exeat 
prevented  the  creditor  from  going  to  sue  in  Scotland^  after  the 
bankruptcy.  By  giving  this  preventive  remedy  against  an  un- 
conscientious preference,  which  one  creditor  might  have  ob- 
tained over  the  others,  his  Lordship  must  be  understood  to  say, 
that  the  creditor  was  bound,  as  far  as  the  circumstances  would 
enable  him  to  apply  them,  by  the  bankrupt  laws  of  this  coun- 
try; and  had  that  creditor  effectuated  his  payments  in  Scot" 
land,  it  should  seem  that  his  Lordship,  in  order  to  be  consist- 
ent, would  have  obliged  him  to  have  accounted  with  the  assi^ 
nees,  if  the  fund  had  been  brought  within  his  jurisdiction.  In 
Solomons  v.  Ross  (i),  money  attached  by  an  individual  creditor, 
after  an  assignment  in  Holland^  was  decreed  by  Lord  Hard- 
wicke to  be  paid  to  the  attorney  of  the  assignees  for  the  benefit 
of  the  creditors;  plainly  considering  each  creditor  as  bound 
by  the  assignment,  and  the  money  recovered  here  as  referable 
to  Holland^  the  country  of  the  debtor.  The  same  is  likewise 
to  be  inferred  from  Jollet  v.  Deponthieu  {c\  and  Neale  v.  Cot- 
tingham  {d).  It  has  been  urged,  that  those  cases  turned  upon 
this  circumstance,  viz,  that  we  admit  the  claim  of  the  assignees 
in  preference  to  a  particular  creditor,  •  where  bankrupt  laws  are 
instituted  in  the  domicile  of  the  bankrupt,  but  as  there  are  no 
bankrupt  laws  in  America,   the  reason  is  not  applicable  in  this 

[  408  ]  case.  Now  it  does  not  appear  upon  this  record  whether  there 
are  bankrupt  laws  in  America  or  not.  There  were  none  in 
Holland  nor  France  peculiar  to  insolvent  traders.  The  courts 
therefore  here  must  in  those  cases  have  proceedetl  on  a  larger 
principle.     But  the  judgment  of  Lord  Loughborough  in  Sill  v. 


(a)  Cited  4  Term  Rep.  B.  R.  1 91. 
(r)  Ihid.  132. 


(rf) 
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Worswick  (a),  is  an  authority  directly  in  point,  and  in  favour  1795. 
of  the  Plaintiffs  in  the  present  action.  The  cases  opposed,  of 
Le  Chevalier  v.  Lynch  (i),  Cleve  v.  Mills  {c\  and  Allen  v.  Dun- 
das  (d)j  prove  only,  that  where  a  debtor  has  paid  (not  where 
a  creditor  has  received)  money  under  due  process  of  local  law, 
he  shall  not  be  compelled  to  pay  it  over  again  :  and  Wilson*s 
case  is  truly  and  satisfactorily  explaijied  by  Lord  Lough* 
borough  in  his  judgment  in  5/7/  v.  Worsnoick^  to  have  turned  on 
the  several  liens  which  different  creditors  had  by  the  law  of 
Scotland:  but  there  Lord  Hardwicke  held,  that  the  arresters  of 
the  fund  which  was  not  so  bound,  after  the  bankruptcy,  should 
be  postponed  to  the  assignees. 

But  it  is  objected  that  the  judgment  in  Pennsylvania  is  final 
and  conclusive,  and  binds  the  property.  That  it  must  be  so 
taken  to  be  between  the  parties,  is  not  disputed.  But  as  the 
recovery  of  the  Plaintiffs  in  error,  otherwise  than  for  the  use 
of  the  Defendants,  would  be  in  violation  of  an  Act  of  Parlia- 
ment, such  recovery  shall  be  taken  to  be  for  the  use  of  the  De- 
fendants. In  an  action  for  money  had  and  received,  the  re- 
ceipt shall  be  always  deemed  to  enure  to  the  use  of  him  who 
hath  the  right,  even  though  it  be  taken  under  an  adverse  title ; 
as  for  instance,  when  this  species  of  action  is  brought  to  try 
the  title  to  an  office  {e).  Indeed  in  the  present  action  the 
judgment  of  the  court  in  Pennsylvania  is  affirmed.  Another 
objection  has  been  made,  that  the  residence  of  Crammond  in 
America  enabled  him  to  recover  this  debt,  without  accounting 
for  it  to  the  Defendants  in  error.  In  order  to  raise  that  ques- 
tion, the  special  verdict  should  have  found  that  he  was  resident 
within  the  state  of  Pennsylvania.  But  if  that  question  were 
raised,  no  residence  in  foreign  parts  can  exempt  a  British  sub- 
ject from  the  operation  of  an  Act  of  Parliament,  much  less  an 
occasional  residence.  It  is  also  imputed  to  the  assignees,  and 
much  relied  upon,  that  they  did  not  state  their  claim  in  the 
foreign  court,  which  they  ought  to  have  done,  instead  of  bring-' 
ing  their  action  here.  But  it  is  not  found  by  the  verdict  that  [  409  ] 
they  had  any  notice  of  the  proceedings  in  that  court.  No  Eng^- 
lish  subject   can  be  affected  by  the  proceedings  in  a  foreign 


(a)  Ante,  vol.  i.  665, 

eDougl.  169.  8vo. 
Cooke,  Bank.  Law,  370. 
J  3  Term  Rep.  B.  R.  125. 
(e)  [See  Howard  v.  Wood,  I  Free- 


man, 478,  2d  ecL,  and  the  note  there, 
in  which  the  cases  are  collected  as  to 
the  recovery  of  money  taken  under 
an  adverse  title  in^  an  action  for 
m«ney  bad  and  received.] 
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1795.     court  without  clear  and  direct  notice:    for  however  English 
Z  subjects  are  bound  by  the  proceedings  in  our  own  courts  from 

againsi  a  presumption  of  their  having  notice  of  them,  no  such  presump- 
in  Error!  ^'^^  ^^^  ^^  raised  with  respect  to  foreign  courts.  When  it  is 
argued,  that  in  many  instances  the  bankrupt  laws  of  this  coun- 
try do  not  operate  in  another,  it  is  to  be  observed,  that  though 
to  some  purposes  they  do  not,  yet  to  all  civil  purposes  they  do, 
when  such  purposes  are  neither  repugnant  to  the  law  of  the 
particular  state,  nor  to  the  general  law  of  nations*  And  it  is 
on  wise  principles  that  foreign  states  acknowledge  and  act  ac- 
cording to  the  different  civil  relations  which  subsist  between  men 
in  their  own  country.  If  then  there  be  no  law  of  the  particular 
state,  nor  any  law  of  nations  that  forbids  the  operation  of  the 
English  bankrupt  laws  on  the  personal  property  of  an  English 
subject  wherever  it  is  found,  there  is  nothing  to  restrict  the  large 
words  of  the  statutes  \3  Eliz.  and  1  Jac»  1.  but  an  implied 
power  in  a  foreign  country,  to  declare  that  an  English  subject 
becoming  bankrupt,  shall  notwithstanding  continue  to  be  in- 
vested with  all  his  rights,  and  in  the  enjoyment  of  all  his  pro- 
perty in  defiance  of  those  laws  to  which  he  owes  submission. 
But  such  a  power  cannot  be  assumed  by  any  foreign  state,  nor 
ought  this  country  to  make  to  any  so  important  a  surrender. 
For  these  reasons  it  appears  that  the  judgment  of  the  Court  of 
King's  Bench  ought  to  be'  affirmed. 

Lord  Chief  Justice  Eyre.  This  case,  in  pointof  circumstances, 
lies  within  a  very  narrow  compass.  A  British  subject,  a  partner 
in  a  house  at  Manchester^  residing  in  America  for  the  purpose  of 
collecting  the  debts  of  the  house,  having  notice  of  a  commission 
of  bankruptcy  being  issued  against  a  debtor  of  the  house,  insti- 
tutes a  suit  against  the  debtor  in  the  Court  of  Pennsylvanioj  and 
attaches  a  debt  due  to  the  debtor  in  the  hands  of  his  debtor,  re- 
sident in  PennsylvaniayfknfxWy  recovers  judgment  against  the  gar- 
nishee, and  receives  from  him  the  amount  of  his  debt.  The  as- 
signees of  the  bankrupt  debtor  bring  their  action  against  such 
British  subject  in  the  Court  of  King's  Bench,  to  recover  the 
amount  of  the  money  so  received,  as  money  had  and  received  to 
their  use.  The  question  is,  whether  this  action  can  be  main- 
tained? This  judgment  against  the  garnishee  in  the  Court  of 
[  410  ]  Pennsylvania  was  recovered  properly  or  improperly.  If  not- 
withstanding the  bankruptcy,  the  debt  remained  liable  to  an 
attachment  according  to  the  laws  of  that  country,  the  judg- 
ment 
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raent  was  proper :  if  according  to  the  laws  of  that  country,      J  796. 
the  property  in  the  debt  was  divested  out  of  the  bankrupt     ^^^^^ 
debtor,  and  vested  in  his  assignees,  the  judgment  was  impro-      agahui 
per.     But  this  was  a  question  to  be  decided  in  the  cause  insti-     b^E^ 
tuted  in  Penrisylvania^  by  the  courts  of  that  country,  and  not 
by  us :  we  cannot  examine  their  judgment,  and  if  we  could,  we 
have  not  the  means  of  doing  it  in  this  case.     It  is  not  stated 
upon  this  record,  nor  can  we  take  notice,  what  the  law  of 
Pennsylvania  is  upon  this  subject.     If  we  had  the  means,  we 
could  not  examine  a  judgment  of  a  court  in  a  foreign  state, 
brought  before  us  in  this  manner.     It  is  in  one  way  only  that 
the  sentence  or  judgment  of  the  Court  of  a  foreign  state  is 
examinable  in  our  courts,   and  that  is,    when  the  party  who 
claims  the  benefit  of  it  applies  to  our  courts  to  enforce  it. 
When  it  is  thus  voluntarily  submitted  to  our  jurisdiction,  we  ^ 

treat  it,  not  as  obligatory  to  the  extent  to  which  it  would  be 
obligatory  perhaps  in  the  country  in  which  it  was  pronounced, 
nor  as  obligatory  to  the  extent  to  which  by  our  law  sentences 
and  judgments  are  obligatorv^ifj.t  as  conclusive,  but  as  matter 
in  pais,  as  consideration  prima  facie  sufficient  to  raise  a  pro- 
mise :  we  examine  it  as  we  do  all  other  considerations  of  pro- 
mises, and  for  that  purpose  we  receive  evidence  of  what  the 
law  of  the  foreign  state  is,  and  whether  the  judgment  is  war- 
ranted by  that  law.  In  all  other  cases,  we  give  entire  faith  and 
credit  to  the  sentences  of  foreign  courts,  and  consider  them  as 
conclusive  upon  us.  It  has  been  distinctly  admitted  in  the 
argument,  that  we  cannot  examine  this  judgment,  that  the  judg- 
ment proper  or  improper  must  stand,  and  in  particular  it  is  ad- 
mitted, that  for  the  protection  of  the  garnishee  it  is  a  good  judg- 
ment. If  we  cannot  examine  the  judgment,  there  is  an  end  of 
all  consideration  of  the  operation  and  effect  of  our  bankrupt 
laws  in  Pennsylvania,  that  inquiry  tending  directly  to  try  whether 
the  judgment  was  proper  or  improper.  The  giving  up  the 
remedy  against  the  garnishee,  was  a  concession  thought  abso- 
lutely necessary  to  give  colour  to  this  proceeding,  and  the  con- 
sequences were  not  adverted  to ;  it  is  in  truth  giving  up  every 
thing.  If  a  garnishee  in  foreign  attachment  here,  suffers  the 
goods  of  A,  to  be  condemned  in  his  hands  as  the  goods  of  B,, 
the  condemnation  will  not  protect  him  against  an  action  by  A.  [411  ] 
If  he  is  protected,  it  is  upon  the  ground  of  the  goods  being 
to  be  taken  to  be  the  goods  of  -B.,  modo  et  forma  as  they  are 

condemned. 
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n95»  condemned.  In  neither  case  can  A.  follow  the  goods  into  the 
Pmixxpi  ^^^^^  ®f  ^"*^  ^^^  recovers  the  judgment;  his  only  remedy  is 
againtt  against  the  garnishee.  But  it  is  said,  that  upon  grounds  col- 
in  Enror!  lateral  to  the  judgment,  nay  even  affirming  it,  the  money  re- 
covered in  Pennsylvania  shall  be  deemed  to  have  been  received 
to  the  use  of  the  assignees.  What  are  these  grounds  ?  If  it  be 
said  that  according  to  the  bankrupt  laws  in  force  in  Efiglandj 
the  debt  recovered  in  Pennsylvania  as  a  debt  due  to  the  bank- 
rupt, was  in  truth  not  due  to  the  bankrupt,  but  to  the  assigneesy 
and  consequently  in  the  popular  sense  the  Defendant  may 
be  said  to  have  recovered  the  money  of  the  assignees,  then  it 
ought  not  to  have  been  recovered,  which  is  so  far  from  being 
collateral  to  the  judgment,  that  it  goes  to  the  very  point  of  it 
Another,  and  the  only  other  ground  which  has  been  taken  in 
the  argument,  is  a  proposition  roundly  asserted,  that  a  British 
subject  shall  not  be  allowed  to  contravene  our  bankrupt  lawa^ 
by  pursuing  that  legal  diligence  in  a  foreign  country,  which  all 
persons  who  are  not  British  subjects  may  lawfully  pursue. 
This  must  be  admitted  to  be  a  ground  perfectly  collateral  to 
the  judgment.  It  is  a  specious  and  very  splendid  propositioD, 
but  it  is  not  solid ;  and  if  it  were  solid,  it  concludes  nothing 
towards  the  support  of  this  action.  It  was  said,  that  every 
British  subject  owes  obedience  (allegiance  it  was  called)  to  the 
statute  laws  of  the  country.  These  are  fine  words;  what  do 
they  mean  ?  I  know  that  the  statute  law,  and  the  bankrupt 
laws  in  particular,  create  and  establish  a  rule  of  property, 
which  may  be  enforced  against  every  British  subject  in  the  due 
course  of  law ;  and  that  if  a  British  subject  were  to  fortify  his 
house,  and  resist  the  sherifiP  by  force,  he  would  not  be  allowed 
so  to  contravene  the  bankrupt  laws.  But  if  we  suppose  such  a 
British  subject  to  have  obtained  a  legal  judgment  here  in  our 
courts,  in  direct  opposition  to  the  whole  scope  and  tenor  of  the 
bankrupt  laws,  either  for  want  of  proof,  or  by  the  error  of  the 
judge,  or  in  any  other  manner  that  can  be  supposed,  may  he 
not  lawfully  hold  that  judgment,  and  pursue  it  to  all  its  conse- 
quences until  it  is  impeached  in  a  due  course  of  law,  notwith- 
standing any  moral  or  political  obligation  he  may  be  said  to  be 
under  not  to  contravene  the  bankrupt  laws  ?  As  a  proposition 
[  412  J  in  ethics,  I  have  no  objection  to  it,  but  considered  as  a  proposi- 
tion of  law,  it  is  too  general,  concluding,  as  I  have  before  ob- 
setved,  in  nothing.     Lord  Mansfield  tried  what  he  could  make 

of 
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of  this  proposition,  that  a  British  subject  should  not  be  allowed  1795. 
to  contravene  the  statute  law  of  the  land,  in  one  of  the  strongest  ^^^ 
cases  that  can  be  imagined  of  wilful  contravention,  the  case  of  agairut 
marriage  contracted  abroad  (a),  by  English  subjects  withdraw-  in*EJJJ>1l 
ing  themselves  from  England^  for  the  express  purpose  of  con- 
travening the  statute  law  respecting  marriages,  and  he  failed 
altogether*  This  should  teach  us  not  to  hazard  any  thing  upon 
so  general  a  proposition,  which  breaks  under  us  as  often  as  we 
attempt  to  support  any  particular  conclusion  upon  it.  The 
proposition  as  applied  to  this  particular  case  is  as  inconvenient, 
impolitic  and  unjust,  as  it  is  unfounded.  It  was  well  said  in 
the  argument,  you  admit  that  an  American  might  in  this  case 
have  pursued  his  legal  diligence  in  the  courts  of  his  own  coun- 
try notwithstanding  our  bankrupt  laws,  and  that  you  could  not 
have  taken  the  money  recovered  from  him,  and  given  it  to  the 
assignees ;  will  you  then  compel  the  British  subject  to  sit  still, 
and  see  the  foreigner  exhaust  that  fund  which  might  have  satis- 
fied his  debt,  and  so  far  relieved  the  fund  for  the  creditors  at 
home?  I  have  heard  no  answer  to  that  question.  Such  small 
circumstances  as  notice  and  making  affidavits  here,  for  the 
ground  of  the  suit  in  America^  appear  to  have  made  some  im- 
pression in  the  argument  Has  not  the  foreigner  his  agent 
here  ?  May  he  not  have  notice  and  the  assistance  of  affidavits 
taken  here?  Shall  he  pursue  his  legal  diligence  by  these 
means,  and  under  these  circumstances  with  effect?  If  he  shall, 
I  cannot  discover  either  good  sense  or  justice  in  the  rule  which 
shall  take  the  money  recovered  by  the  British  subject  under 
similar  circumstances,  and  give  it  to  the  assignees  of  the  bank- 
rupt, even  for  the  laudable  purposes  of  an  equal  distribution. 
In  a  case  where  the  rule  would  produce  no  such  unjust  in- 
equality as  it  must  produce  in  this  case,  in  the  condition  of  a 
British  subject  and  a  foreigner,  we  are  not  accustomed  to  treat 
legal  diligence  with  so  much  harshness.  For  instance,  our 
courts  of  equity  distribute  among  creditors  of  equal  degree,  or 
general  creditors,  as  it  shall  happen  to  be  a  case  of  legal  or 
equitable  asseiSf  pari  passu.  The  rule  is  as  well  known  as  the 
bankrupt  laws.  But  they  do  not  complain  that  equity  is  con- 
travened by  that  creditor,  who,  using  legal  diligence,  secures  [  413  ] 
the  payment  of  his  whole  debt  perhaps  of  inferior  degree. 
Even  in  the  administration  of  the  bankrupt  laws,  (these  Acts 

(o)  2  Burr.  1080.  Co.  Litt.  Hargr.  and  Butl.  not.  79  b. 

of 
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1795.  of  Parliament  which  no  British  subject  is  to  contravene)  legal 
p^j^^^  diligence  is  every  day  pursued  against  the  bankrupt,  in  direct 
against      Opposition  to  the  spirit  of  those  laws.     A  creditor  wlio  has 

in  "Error,  arrested  him  upon  mesne  process  before  the  bankruptcy,  may 
detain  him  in  prison  up  to  the  moment  of  his  obtaining  his 
certificate;  he  may  elect  to  proceed  against  him  at  law,  and 
not  to  come  in  under  the  commission,  and  if  he  happens  to 
have  the  good  luck  to  have  pursued  his  legal  diligence  to  an 
execution,  and  sweeps  away  all  the  effects  of  a  man  notoriously 
insolvent,  one  minute  before  the  debtor  has  committed  an  act 
of  bankruptcy,  he  disappoints,  with  impunity,  the  whole  effect 
of  the  bankrupt  laws,  and  the  claims  of  all  the  other  creditors 
to  an  equal  distribution  of  the  estate  of  the  debtor,  founded 
upon  those  laws.  So  far  is  it  from  being  true  that  a  Britisk 
subject  shall  not  be  allowed  to  contravene  an  Act  of  Parlia* 
ment  in  any  sense  applicable  to  this  case,  that  it  is  always  a 
question  strictissimi  juris  between  a  creditor  pursuing  legal 
diligence,  and  the  assignees  of  a  bankrupt  How  much  more 
rationally  is  this  subject  treated,  in  the  loose  note  (as  it  was 
called)  of  Waring  v.  Ktiighi  by  Lord  Mansfield,  who,  we  all 
know,  carried  the  notion  of  fraud  upon  the  bankrupt  laws  to  its 
utmost  extent !  It  is  there  said,  if  a  man  uses  legal  diligence 
in  a  foreign  country  and  obtains  a  preference,  it  cannot  be 
helped  ;  but  that  if  he  afterwards  come  here  for  a  dividend,  he 
shall  first  refund  what  he  has  so  acquired  by  his  legal  diligence, 
and  come  in  equally  with  the  rest  of  the  creditors,  or  not  come 
in  at  all.  This  is  the  only  fair  and  practicable  coercion  that 
can  be  used  towards  creditors  abroad,  unless  they  happen  to 
be  so  unfortunate  as  to  be  British  subjects.  These  it  seems 
are  to  have  what  they  have  acquired  by  their  legal  diligence 
abroad,  taken  from  them  by  force  of  the  new  invented  legal 
maxim,  that  no  British  subject  shall  be  allowed  to  contravene 
an  Act  of  Parliament.  But  if  this  maxim  were  as  well  known 
and  established,  as  it  is  new  and  unheard  of  in  our  law,  it 
would  conclude  nothing  to  the  title  of  the  Plaintiffs  in  this 
action,  for  we  must  go  back  again  to  the  old  question,  whether 
the  assignees  of  a  bankrupt  have  by  the  laws  of  Pennsi/lvaniaj 

[  414  ]  the  property  of  the  bankrupt  vested  in  them,  of  which  we  know 
nothing.  And  then  comes  a  second  question,  not  of  easy  solu« 
tion,  whether  money  received  upon  an  adverse  judgment,  and 
where  there  is  no  other  privity  or  relation  than  that  which 

subsists 
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subsists  between  assignees  and  a  particular  creditor,  can  be  1795. 
considered  as  money  had  and  received  to  the  use  of  those 
assignees  ?  The  case  of  Moses  v.  Macferlan  (a)  is  I  believe  the 
only  decided  case  that  countenances  such  an  action,  but  J  can- 
not subscribe  to  the  authority  of  that  case.  I  will  state  the 
case  shortly  and  make  some  observations  upon  it.  Macferlan 
sued  Moses  in  the  court  of  conscience,  as  indorser  of  a  small 
bill  of  exchange,  and  recovered  against  him  there,  in  breach  of 
an  agreement  in  writing  between  them,  that  Moses  should  not 
be  liable  nor  prejudiced  by  reason  of  his  indorsement.  Moses 
paid  the  money,  and  brought  an  action  in  the  King's  Bench  to 
recover  it  back,  as  money  had  and  received  to  his  use,  and  did 
recover  it.  In  the  argument  of  the  case  it  is  distinctly  admit- 
ted, that  the  merits  of  a  judgment  can  never  be  over-hauled 
by  an  original  suit  either  at  law  or  in  equity,  that  till  the  judg- 
ment is  set  aside  or  reversed,  it  is  conclusive  as  to  the  subject- 
matter  of  it,  to  all  intents  and  purposes.  An  attempt  is  made 
to  distinguish  between  the  judgment  and  the  ground  pf  that 
action,  I  think  not  with  much  success.  The  proposition  that 
the  ground  upon  which  that  action  proceeded  was  no  defence 
against  the  sentence,  can  hardly  be  maintained.  Suppose  it 
had  been  a  suit  in  the  Court  of  King's  Bench,  instead  of  a 
court  of  conscience,  would  it  have  been  a  defence  there  ?  If  it 
would,  why  not  in  a  court  of  conscience  ?  Is  there  to  be  a  re- 
covery in  a  court  of  conscience  only  to  be  overturned  by  an 
action  in  the  King's  Bench  ?  It  is  said,  they  might  go  into 
agreements  and  transactions  of  great  value ;  doubtless  they 
might,  if  those  transactions  give  a  defence  against  a  debt  of 
which  they  have  jurisdiction.  Is  it  not  necessarily  incident? 
The  true  objection,  if  there  bean  objection,  is,  that  such  courts 
ought  to  have  no  jurisdiction  at  all,  because  the  jurisdiction,  if 
they  have  it,  will  draw  to  it  cognizance  of  matters  of  which 
they  must  be  very  incompetent  judges.  It  may  be  questionable 
whether  a  set  off  of  a  debt  arising  out  of  their  jurisdiction  can 
be  pleaded  or  used;  but  that  does  not  draw  into  question 
the  truth  of  the  proposition  that  every  thing  that  goes  to  the  [  415  ] 
essence  of  the  debt  demanded,  must  of  necessity  be  within  their 
jurisdiction.  To  say  that  the  merits  of  a  case  determined  by 
the  commissioners,  where  they  had  jurisdiction,  never  could  be 
brought  in  question  over  again  in  any  shape  whatever,  and  to 

{a\2  Burr.  1006. 

say 
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1795.  say  that  yet  the  Defendant  ought  not  in  justice  to  keep  the 
Z  money,  is  not  intelligible  to  me.     The'  Cases  put  all  suppose  a 

against  real  fact  differing  from  the  fact  as  represented  and  made  the 
in  Error!  ground  of  the  judgment.  They  are  the  cases  of  the  indorsee 
recovering  against  the  indorser  on  a  bill  paid  by  the  drawer: 
the  insured  recovering  upon  the  loss  of  a  ship  coming  home, 
or  upon  a  life  where  the  party  is  still  living  {a).  In  all  of  them^ 
the  very  ground  of  the  judgment  is  brought  in  question  over 
again,  contrary  to  the  admission.  Put  another  case:  a  man 
recovers  a  debt  before  paid,  the  receipt  is  mislaid,  and  after- 
wards found ;  the  receipt  disproves  the  whole  ground  of  the 
recovery,  yet  this  action  was  never  thought  to  lie(i).  In  this 
case,  perhaps  the  money  paid  on  the  receipt  might  be  got  back, 
because  the  party  by  bringing  the  action  disaffirms  the  applica* 
tion  of  the  money  received  to  the  payment  of  the  debt.  One 
of  the  cases  put,  is  upon  the  representation  of  a  risk  deemed  to 
be  fair,  which  comes  out  afterwards  to  be  grossly  fraudulent.  Is 
not  this  coming  out  produced  by  trying  the  question  over 
again  ?  If  ohe  could  conceive  an  action  by  him  who  had  been 
wronged  by  the  judgment,  founded  upon  the  judgment,  it 
might  steer  clear  of  the  difficulty.  Suppose  one  to  say,  '<  you 
have  recovered  a  judgment  against  me,  which  you  ought  not  to 
have  done,  whereby  I  am  injured;"  this  is  making  the  judg- 
ment a  part  of  the  gravamen.  In  the  argument  of  the  case  of 
Moses  V.  Macferlan^  it  is  supposed  to  be  the  same  thing,  as  to 
the  force  and  validity  of  the  judgment,  whether  the  action  had 
been  brought  upon  the  agreement,  or  to  refund  the  money. 
But  it  appears  to  me  to  be  a  very  different  thing.  Most  cer- 
tainly the  case  of  Dutch  v,  Warren  (c)  does  not  prove  the  pro- 
position. The  ground  of  that  case  was  the  disaffirmance  of  the 
contract  upon  which  the  consideration  money  had  been  paid. 
If  the  contract  could  be  disaffirmed,  doubtless  the  considera- 
tion money  remained  money  paid  without  consideration,  and 
consequently  money  had  and  received  to  the  PlaintiflTs  use. 
*  How  does  this  apply  to  the  case  of  money  recovered  by  a  judg- 
[  416  ]  ment?  It  is  agreed  that  the  judgment  cannot  be  disaffirmed, 
but  must  stand*     If  the  contract  in  Dutch  v.  Warren  could  not 

(a)  \yide  Motet  v.  Macferlan^  2  N.  P.  C.  546.  S.  C.  and  see  Brown  r. 
Burr.  1009.  Bull.  N.  P.  130.]  JJ^Kinally,    1   Esp.    N.  P.  C.    279. 

(b)  pt  has  been  decided  that  such  Gotoer  v,  Popkin^  2  Stark.  N.  P.  C. 
an  action  cannot  be  maintained,  ilf  ar-  8  5.1 

riott  v.  Hampton^  7  T.  R.  269.  2  Esp.         (c)  Cited  2  Burr,  1010. 

have 
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have  been  disaffirmed,  but  must  have  stood,  could  the  money  1795. 
have  been  recovered  by  this  action  ?  Would  it  not  have  re-  phixjjm 
mained  the  consideration  of  an  agreement,  and  the  party  left  to  againsi 
proceed  upon  his  agreement.  In  the  case  of  Moses  v.  MacfeV'  fa,  Error. 
lauj  I  think  the  agreement  was  a  good  defence  in  the  court  of 
conscience ;  but  if  it  were  otherwise,  the  recovery  there  was  a 
breach  of  the  agreement,  upon  which  an  action  lay;  and  this 
was  in  my  judgment  the  only  remedy.  Shall  the  same 
judgment  create  a  duty  for  the  recoveror,  upon  which  he  may 
have  debt,  and  a  duty  against  him,  upon  which  an  action  for 
money  had  and  received  will  lie  ?  This  goes  beyond  my  com- 
prehension. I  believe  that  judgment  did  not  satisfy  }festminsier 
Hall  at  the  time ;  I  never  could  subscribe  to  it ;  it  seemed  to 
me  to  unsettle  foundations  {a).  I  can  imagine  but  one  case,  in 
which  money  recovered  by  one  man  shall  be  money  had  and 
received  to  the  use  of  another.  I  mean  the  case  of  an  attorney 
or  agent,  who  may  sue  in  his  own  name.  In  that  case,  the 
action  by  the  principal  for  money  had  and  received,  does  in 
truth  affirm  the  judgment,  and  does  proceed  upon  a  ground 
collateral  to  it,  which  is  sufficient  to  maintain  the  action.  In 
that  case  the  ground  of  the  action  for  money  had  and  received, 
is  not  adverse  to  the  judgment ;  if  it  were,  it  would  neither 
affirm  the  judgment,  nor  be  collateral  to  it.  The  other  cases 
which  were  cited  in  the  course  of  the  argument,  the  identical 
case  determined  in  the  Common  Pleas  excepted,  go  but  a  very 
little  way  towards  maintaining  the  judgment  in  the  case  now 
before  us :  perhaps  they  will  be  found  to  bear  against  it  Lord 
Hardwick^s  injunction  militates  directly  against  it.  Equity  in- 
terposed in  that  (right  or  wrong  I  shall  not  inquire)  for  the 
express  purpose  of  preventing  that  legal  diligence  being  used, 
the  effect  of  which,  if  used,  could  not  be  prevented  or  remedied. 
In  our  case  legal  diligence  has  been  used.  The  case  before 
Lord  Baihurslf  supposing  the  determination  to  have  been  right, 
proves  that  our  laws  adopt  foreign  bankrupt  laws,  and  give 
them  effect;  upon  which  ground  equity  interposed,  and  pre- 
vented the  judgment  in  foreign  attachment  obtained  here  from 
being  set  up  against  the  creditors.  The  analogy  is,  that  the 
laws  of  Pennsylvania  should  adopt  our  bankrupt  laws,  and  that 

(o)  [<"  Motet   V.  Mac/erlan,   has      Dacret,  S  Taunt.  160.  and  tee  ariie, 
been  properly  questioned  in  many      p.  415,  note(&}]. 
casety'^  per  Heath,  J.   Britbane  v. 

their 
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their  courts  should  be  applied   to   interpose  to  prevent  their 
judgments   in  foreign    attachment   being   set   up    against  the 
assignees.     It  docs  not  follow  from  that  case,  that  if  the  curators 
had  made  no  application  here,  but  had  found  the  PlaintifFin  the 
foreign  attachment  in  Holland^  that  they  could  have  taken  from 
him  the  benefit  of  his  judgment;  and  if  they  could  by  their 
laws,  it  would  not  follow  that  in  this  case  we  can  do  the  same 
by  our  laws.     Tlie  case  from  Ireland  proceeds  upon  the  same 
ground,  and  is  in  principle  the  same  case  with  that  before  Lord 
Bathurst:  they  judged  of  the  effect  of  their  own  foreign  attach- 
ment ;  judging  upon  a  subject  which  they  were  competent  to 
judge  of,  they  held  that  the  law  of  Ireland  adopted  the  bank- 
rupt law  of  England^   and  so  they  defeated  the  judgment  of 
their  own  courts  in  foreign    attachment.     In    the   case    from 
Scotland^  their  courts  decided  upon  the  priorities  and  effects  of 
their  own  process  of  legal  diligence ;   whereas  we  are  taking 
upon  ourselves  to  judge  of  the  effect  of  legal  diligence  in  a 
foreign  state.     Upon  the  whole  I  rest  my  judgment  upon  the 
following  propositions,   1st.  That  the  Plaintiffs'  demand  in  this 
action,  arising  out  of  a  transaction  in  a  foreign  state,  though 
it  may  follow  the   person,  must   be  judged  of  according   to 
the  laws  of  that  state.     2dly.  That  upon  this  record  we  may 
have  no  means  of  knowing,  and  cannot  take  notice  of  the  laws 
of  the  foreign  state  in  which  this  transaction  arose,  and  conse- 
quently cannot  know  that  the  Plaintiffs  are  entitled  to  maintain 
this  action.    The  conclusion  from  these  two  propositions  to  the 
particular  case  of  the  Plaintiffs  appears  to  me  to  be  irresistible. 
They  claim  as  assignees  of  a  bankrupt,  under  a  title  derived  to 
them  under  our  bankrupt  laws,  to  recover  a  debt  due  to  the 
bankrupt  in  Ameiica,     If  our  bankrupt  laws  are   allowed  to 
operate  in  America^  they  may  be  entitled  to  recover  that  debt 
against    somebody;    if    they   are  not   allowed    to   operate   in 
America^  they  cannot  be  entitled  to  recover  against  any  body. 
But  we  cannot  know  whether  our  bankrupt  laws  are  or  are  not 
allowed    to  operate  in  America^   and    therefore  cannot    know 
whether  the  Plaintiffs  have  or  have  not  title  to  recover  against 
any  body.     My  third  proposition  is,   that  if  it  had  been  clear 
that  our  bankrupt  laws  have  as  full  effect  in  America  as  they 
have  here,  the  assignees  ought    to  enforce  them  against  the 
garnishee,  and   not  against  the  Plaintiffs  in  error,  with  whom 
they  have  nothing  to  do:  I  repeat  With  whom  they  have  nothing 

to 
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to  do,  because  I  mean  to  negative  *a  4th  proposition,  viz.  that     1795. 
a  British  subject  shall  not  be  allowed  to  contravene  a  British     ' 

Phi  luvs 

Act  of  Parliament.     This  proposition  can  hardly  be  said  to  be      against 
true  in  a  popular  and  vulgar  sense,  and  as  I  take  it,  is  not    S"^"^. 
true  in  any  sense,  in  \^hich  it  can  be  made  to  bear  upon  the  r  ♦418  1 
assignees'  title  to  recover  in  this  action.     My  last  proposition 
is,  that  upon  a  judgment  recovered  and  executed,  which  for  the 
sake  of  the  argument  I  suppose  ought  not  to  have  been  re- 
covered, an  action  for  money  had  and  received  will  not  lie 
for  any  body,  not  even  for  the  person  against  whom  the  judg- 
ment has  been  so  unjustly  recovered. 

The  result  of  the  whole  is,  that  upon  this  record  it  cannot 
be  collected  that  the  assignees  have  any  ground  of  action  here 
or  elsewhere  against  the  Defendants ;  at  any  rate  this  action 
will  not  lie,  and  consequently,  in  my  opinion  the  judgment 
ought  to  be  reversed.  But  as  the  majority  of  the  judges  are  of 
a  different  opinion,  the  judgment  of  this  court  will  be,  that  the 
judgment  of  the  Court  of  King's  Bench  be  affirmed. 

Judgment  affirmed. 


D 


Bengouoh  against  Rossiter.  '^'*??"^» 

^  Fm,  II th. 

In  the  Exchequer  Chamber,  in  Error, 

(See  4  Term  Rep.  B.  R.  505.) 

EBT  on  bond.     The  Defendant,  after  craving  oyer  of  the  A  bond 
bond,  by  which  he  and  two  others  became  jointly  and  se-  sheriff;  con- 
verally  bound  to  the  Plaintiffs  as  Sheriffs  0/ Bristol;  and  of  the  f^j!°"*^^°J 
condition,  which  was  for  the  Defendant  to  appear  before  the  anceofa 
Mayor  and  Aldermen  of  Bristol^  justices  assigned  to  keep  the  ?^[J!^by" 
peace,  &c.,  at  the  next  general  quarter- sessions  to  be  holden,  him  on  pro- 
Sec,  in  the  Guildhall  in  the  said  city,  on,  &c.  to  answer,  &c.,  upon  an  in- 
touching:  a  certain  trespass  and  assault  whereof  he  was  indicted,  ^'<^™c"^»* 

o                               tr                   ^                      ...  "*®  quarter- 
pleaded,  that  at  the  time  of  making  the  said  writing  obligatory,  sessions,  is 

he  had  been  indicted  for  the  trespass  and  assault  in  the  condi-  sherifTcan  ^ 

tion  mentioned,  and  that  a  capias  was  issued  out  of  the  Court  o"^y  ^^  • 

of  Sessions  of  Bristol^  directed  to  the  then  Sheriffs  o(  Bristol,  zancefor 

commanding  them  to  take  the  said  Defendant,  and  him  safely  ^||^^i 

keep,  so  ^that  they  might  have  his  body  before  the  said  justices  r  •410  -1 

in  the  condition  mentioned,  at  the  next  general  quarter-sessions, 

&c. 
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1795.  Sec.  there  to  answer,  &c*  The  plea  then  stated  the  delivery  of 
the  writ  to  the  PlaintifTs  as  Sheriffs,  and  the  arrest  of  the  De- 
fendant by  virtue  thereoF,  and  that  the  Defendant  executed  the 
said  bond  with  the  said  condition  in  order  to  obtain  his  discharge 
from  out  of  the  custody  of  the  Plaintiffs,  who  thereupon  set 
him  at  liberty ;  the  said  indictment  in  the  said  condition  of  the 
said  writing  obligatory  mentioned  then  being  penditig  and  wholly 
undetermined;  and  that  the  Defendant  did  not  upon,  or  at  any 
time  before  or  after  the  making  the  said  writing  obligatory,  or 
before  the  exhibiting  of  the  Plaintiff's  bill,  enter  into  any  re* 
cognizance^  or  other  sectirity  whatsoever  to  our  said  lord  the  mm 
^^^g9  Jor  his  appearance  at  the  said  sessions,  in  the  condition  of 
the  said  writing  obligatory  mentioned,  or  at  any  other  court  or 
sessions  whatsoever,  to  answer  the  said  indictment,  &c.  or  in 
any  other  manner  whatsoever  touching  the  said  trespass,  &c.) 
nor  was  any  such  recognizance  or  security  entered  into  or  given 
to  our  said  lord  the  king  in  that  behalf  The  second  plea  was 
the  same  as  the  former,  except  that  it  stated  that  the  Defendant 
while  in  custody  upon  the  arrest,  executed  the  bond  in  order  to 
obtain^  and  in  consideration  of  then  and  there  obtaining  his  dis" 
charge  out  of  custody ;  which  bond  the  Plaintiffs  accepted  on  the 
occasion  and  for  the  cause  and  consideration  aforesaid,  and 
thereupon  then  and  there  set  at  liberty  and  permitted  the  De- 
fendant to  escape  and  go  at  large,  &c.,  the  said  indictment  being 
then  pending  and  wholly  undetermined,  &c.  The  third  plea 
was  also  the  same  as  the  first,  as  far  as  the  averment  of  the 
Plaintiffs  having  set  the  Defendant  at  liberty,  after  having 
executed  the  bond,  in  order  to  obtain  his  discharge ;  and  then 
was  added  this  further  averment,  that  no  writ  of  venire  facias 
issued  or  was  sued  out  against  the  Defendant  upon  the  said  in- 
dictment mentioned,  &c.,  previous  to  the  issuing  of  the  said 
writ  oi  capias  against  the  Defendant ;  nor  was  he  thereby  or  by 
any  other  writ  or  process  whatsoever  summoned  to  appear  or 
answer  to  the  said  indictment,  before  the  issuing  of  such  writ 
oi  capias. 

The  Court  of  King's  Bench  having  given  judgment  for  the 
Defendant,  on  a  demurrer  to  these  pleas,  a  writ  of  error  was 
brought,  which  was  twice  argued,  the  first  time  by  Marryat  for 
the  Plaintiffs,  and  Lawes  for  the  Defendant ;  the  second,  by  N. 
Bond  for  the  Plaintiffs,  and  Gibbs  for  the  Defendant.  As  the 
[  420  ]    Court  (being  divided  in  the  same  manner  as  in  the  preceding 

case 
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case  of  Hunter  v.  Phillips)  entered  fully  into  the  subject  in      1795« 
giving  judgment,  the  arguments  of  the  counsel  are  not  stated.    „         " 
Those  judges  who  were  of  opinion  that  the  judgment  of  the      againu 
Court  of  King's  Bench  was  proper,  reasoned  in  the  following    in^E^rron* 
manner : — 

The  question  in  this  case  is,  whether  the  Sheriffs  of  Bristol 
were  enabled  by  the  statute  of  23  H,  6.  to  take  the  obligation 
mentioned  in  the  pleadings?  Now  though  the  words  of  the 
statute  are  sufficiently  large,  taken  in  their  literal  sense,  to  give 
sheriffs  the  power  of  bailing  on  indictments  of  trespass  before 
justice?,  yet  the  interpretation  of  this  as  well  as  other  antient 
statutes,  must  be  made,  not  merely  according  to  the  literal 
sem^e,  but  according  to  the  subject-matter,  the  interpretation  of 
other  statutes  made  in  pari  materia^  precedents,  the  authority 
of  text  writers,  and  long  and  constant  usage.  In  order  to  ar* 
rive  at  the  true  interpretation,  it  is  necessary  to  inquire  what 
the  sheriff's  power  of  bailing  was  antecedent  to  the  statute  in 
question.  At  common  law  the  sheriff  niight  bail  either  on  writ 
or  ex  officio.  The  latter  power  only  appertains  to  the  present 
inquiry.  This  power  of  bailing  ex  officio  was  incident  to  his 
power  of  awarding  process,  and  giving  judgment  on  indict** 
ments*  The  principle  on  which  it  is  founded  demonstrates  its 
extent.  The  first  statute  which  limits  his  power  is  the  statute 
of  Westminster  1st.  (a)  which  was  a  remedial  and  a  declaratory 
law.  In  the  declaratory  part  it  states,  that  except  in  three 
cases  therein  specified,  it  was  doubtful  in  what  case  the  sheriff 
ought  to  replevy  prisoners  in  his  custody ;  and  it  proceeds  to 
mention  the  cases,  in  which  he  is  commanded  to  let  them  on 
mainprize,  adding  these  material  words  ^'  sans  rien  donner  de 
leur  biens**j  by  which  he  is  forbidden  by  necessary  inference,  to 
take  an  obligation  for  money.  This  clause  will  serve  to  inter- 
pret that  of  23  H.  6.  as  will  hereafter  be  shewn.  It  is  evident 
that  this  statute  (  Westminster  1.)  does  not  extend  to  persons  in- 
dicted before  justices,  who  did  not  exist  at  the  time  when  it  was 
passed.  They  werecreated  by  virtue  of  a  subsequent  statute  4 
£d,  S.  c.  2.  which  first  gave  them  a  power  of  taking  indict- 
ments, which  were  afterwards  to  be  tried  by  the  justices  of  gaol 
delivery,  and  which  expressly  enacts,  "  that  such  as  shall  be 
**  indicted,  or  taken  by  the  said  keepers  of  the  peace,  shall  not 
^<  be  let  to  mainprize  by  the  sheriffs,  nor  by  none  other  minis- 

(«)  3  Ed.  I.e.  15. 
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1795.      "  ters,  it'  they  be  not  mainpernable  by  the  law,  and  that  such  as 
„ '*  shall  be  iiidictecL  shall  not  be  delivered  but  at  common  law." 

Bekcol'gii  ' 

against      This  Statute  shews  the  policy  of  the  legislature,  which  express- 
inError.'    'y  prohibits  the  sheriff  from  bailing,  ex  officio^  persons  indicted 
before  justices;  for  that  seems  to  be  the  true  construction  of 
this  statute.     It  evinces  the  decided  preference  given  to  the  ju- 
risdiction of  the  justices,  and  the  jealousy  entertained  by  the 
legislature,  lest  the  authority  of  the  sheriffs  so  corruptly  exer- 
cised, should  interfere  with  the  new  and  favourite  jurisdiction. 
As  at  the  time  of  making  the  statute  23  Hen,  6.  c.  9.  sherifis 
fiad  a  most  extensive  criminal  jurisdiction  in  their  tourns,  and 
incidentally  a  power  of  bailing  persons  indicted  before  them, 
the  question  is,  whether  the  power  given  to  them  of  bailing  by 
obligation,  is  to  be  restrained  to  indictments  for  trespass  taken 
in  their  tourns,  or  to  be  extended  to  indictments  for  trespasses 
before  justices.     If  the  latter  interpretation  were  to  take  place, 
it  would  follow,  that  the  legislature  would  by  the  same  words 
modify  an  existing  power,  and  create  a  new  one  in  the  same 
subject-matter,  without  announcing  such  an  intention.     But  it 
seems  to  be  a  good  rule  of  construction,  that  where  a  statute 
modifies  an  existing  power  of  a  known  officer,  it  shall  not  be 
construed  to  give  a  new  power,  unless  such  intention  be  clearly 
expressed,  or  may  be  collected  by  necessary  legal   inference. 
And  this  would  be  the  more  extraordinary  in  the  present  case, 
where  the  mischief  to  be  remedied  is  the  abuse  of  the  then 
existing  power  confided  to  the  sheriffs.     If  all  the  antient  sta- 
tutes be  examined  from  Magna  C/iarta  to  the  I  Edw.  4.  both 
inclusively,  a  period  of  two  hundred  years,  relative  to  the  cri- 
minal jurisdiction  of  sheriffs,  and  to  die  abuse  of  their  power 
of  bailing,  they  will  be  found  most  ample  in  the  detail  of  the 
extortions,  perjuries  and  oppressions  of  the  sheriffs  and  their 
officers.     One  grievance  is  stated    in   all   the  statutes ;    they 
bailed   for   money  such  as  ought  not  to  be  bailed,  and  they 
extorted  money  from  those  who  were  intitled,  and  demanded 
to  be  bailed.     Their    jurisdiction  was  become  most  odious. 
The  legislature  in  every  reign  abridged  some  part  of  their 
power,  and  increased  the  jurisdiction  of  the  justices,  until  at 
last  they  were  deemed  so  incorrigible,  that  their  whole  criminal 
jurisdiction  was  expressly,  and  the  power  of   bailing  for  of- 

[  422  ]    fcnccb  in  their  tourns  incidentally,  taken  away,  and  transferred 
to  the  justices  of  the  peace,  by  the  statute  1  Ed-ii\  i.  c.  2.  which 
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was  deemed  the  first  and  most  welcome  present  that  a  young  1 795. 
king  on  the  accession  of  a  new  family  to  the  throne,  could 
make  to  his  people.  Tliccjc  observations  may  serve  as  an  an- 
swer to  an  argument  that  has  been  used  on  the  part  of  the 
Plaintiff  in  error,  in  considering  this  statute,  namely,  that  as 
it  gives  a  new  power  in  civil  cases,  therefore  it  may  be  con- 
strued to  give  a  like  power  in  criminal  cases ;  and  that  the  one 
should  be  considered  co-extensively  with  the  other.  But  the 
cases  are  also  in  themselves  diiFerent.  Before  the  passing  the 
statute  23  H.  6.  sheriffs  had  no  power  ex  officio  to  bail  with- 
out writ,  pei'sons  in  their  custody  on  civil  process ;  they  could 
only  do  so  on  the  writ  de  homine  replegiando ,-  but  in  criminal 
cases  they  had  a  power  of  bailing  persons  indicted  before  them 
in  their  tourns.  In  respect  to  civil  process,  the  power  of  bail- 
ing given  to  them  was  totally  new;  in  respect  to  criminal  pro- 
cess, it  was  only  new  as  to  the  mode  of  taking  an  obligation ; 
for  the  sheriff  without  writ,  before  the  statute,  might  have  let 
out  on  mainprize  such  persons  as  were  indicted  in  his  tourn. 
This  statute  being  in  pari  materia  with  the  statute  of  Wesl- 
minster  1,  the  true  exposition  of  the  one  may  be  found  by 
comparing  it  with  the  other.  By  the  express  terms  of  the 
statute,  Westminster^  1.  sheriffs  are  restrained  from  taking  any 
thing  of  those  they  let  to  bail,  whether  they  be  indicted  for  fe- 
lony or  trespass.  This,  by  necessary  implication,  restrained  the 
sheriffs  from  taking  bonds  of  those  whom  they  bailed.  The 
statute  of  23  H.  6.,  in  fact  repeals  as  much  of  the  statute  of 
Westminster^  1.  as  prohibits  sheriffs  from  taking  bonds  of  those 
who  were  indicted  of  trespasses  in  their  tourns ;  but  as  the  sta- 
tute of  Westminster^  1.  does  not  extend  to  justices  of  peace,  the 
subsequent  statute  which  in  part  repeals  it,  ought  not  to  receive 
a  more  extensive  construction.  A  contrary  construction  of  the 
statute  23  Hen.  6.  would  be  inconvenient  in  another  respeci, 
that  the  sheriff  cannot  judge  what  bail  he  ought  to  require  of 
persons  indicted  before  justices  for  offences  not  appearing  in 
the  capias ;  but  he  was  under  no  such  difficulty  in  bailing 
those  who  were  indicted  in  his  tourn,  for  he  might  see  the  in- 
dictments. And  no  mischief  can  arise  to  the  public  from  the 
construction  contended  for,  since  the  party  in  prison  may  be 
bailed  at  present  by  the  justices  of  the  peace.  It  can  scarcely  [  423  ] 
indeed  be  imagined  that  the  uniform  policy  of  the  Icgislatuie, 
manifested*  in  all  the  other  statutes  from  Magna  C/tarta  to  the 
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1795.      1  Edw,  4.  and  tlie  constant  preference  given  to  the  jurisdiction 
of  the  justices,  should  in  this  statute  alone,  which  equally  con- 
demns the  excesses  of  the  sheriffs,  be  changed   and  altered. 
The  statute  of  1  Edw.  4.  is  clearly  a  virtual  repeal  of  23  H.  6, 
so  far  as  respects  indictments  taken  in  the  sheriff's  tourn,  be- 
cause it  takes  away  his  power  of  awarding  process,  and  giving 
judgment  on  such   indict(nents.     From  thence  the  inference 
was  probably  drawn,  that  it  was  a  virtual  repeal  in  toto  :  for  it 
would  be  a  whimsical  construction  of  the  statute  of  1  EdxxK  4. 
to  make  it  abrogate  the  power  of  bailing  by  the  sherifis,  in  re- 
spect to  their  own  jurisdiction,  and  to  let  it  subsist  in  respect 
to  the  jurisdiction  of  the  justices.     Suppose  that  the  sheriff  as 
conservator  of  the  peace  should  have  committed  a  person  to 
gaol  for  a  breach  of  the  peace,  and  that  an  indictment  in  his 
tourn  had  been  found  against  the  person  for  the  offence,  the 
sheriff  could  not  have  bailed  him  :  but  if  the  arguments  on  the 
other  side  be  well   founded,    as  soon  as  the    indictment  had 
been  delivered   to  the  justices  of  the  peace,  he  might  have 
bailed  him.     Again,  the  sheriff  could  not  bail  on  indictments  in 
his  tourn,  where  he  could  apportion  the  bail  to  the  magnitude 
of  the  offence,  but  he  could  bail  on  indictments  of  trespass  be- 
fore justices  where  he  had  no  rule  to  guide  his  discretion.    For 
these  reasons,  and  from  these  apparent  incongruities,  it  is  evi- 
dent, either  that  indictments  before  justices  are  not  within  the 
purview  of  the  statute  £3  Hen,  6  or  that  the  statute  is  virtually 
repeated  in  toto  by  the  statute  1  Edw.  4.     It  has  been  alleged, 
that  the  statute  of  1  Edw.  4.  could  not  have  been  considered 
as  a  repeal  of  the  statute  of  23  Hen.  6.  because  the  practice 
of  bailing,  by  the  sheriff,  prisoners  for  trespass  by  obligation, 
subsisted  after  the  1  Edw.  4.  and  the  year  book  7  Edw.  4,  5, 
is  insisted  on.     In   that  case  the  obli^ration  was  taken   to  a 
stranger.     The  statute  2'3  Hen.  6.  was  pleaded,  and  Catesby  a 
Serjeant  of  counsel  with  the  Plaintiff,  objects  to  the  conclusion 
of  the  plea,  which  objection  is  allowed.     The  reporter  seems 
to  have  no  other  object  in  view  than  to  give  the  opinion  of  the 
court  as  to  the  plea,  for  the  report  is  very  short,  and  only  to 
one  point ;  what  became  of  the  case  afterwards  does  not  appear. 
[  424  ]    No  conclusion  can  be  drawn  from  this  case  of  usage;  it  should 
rather  seem  that  the  sheriff  in  taking  the  bond  in  the  name  of 
a  stranger,  was  conscious  that  he  could  not  take  it  in  his  own 
name,  and  meant  to  elude  the  law.     The  authority  of  the  text 
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writers  is  next  to  be  considered,  and  the  usage  since  tlie  statute  1795. 
of  1  Edw.  4.  was  passed.  The  counsel  for  the  Plaintiff  have  „ 
insisted  on  the  passages  in  Fitz,  Nat,  Brevium  564,  and  565,  against 
Tit.  Mainprize^  where  it  is  Ir.id  down,  that  the  sheriff  is  bound  in^^E^J^ 
by  the  statute  of  ^3  Hen,  6.,  to  let  to  bail  persons  indicted  be- 
fore justices  in  trespass,  if  they  be  not  condemned.  But  in 
the  same  chapter,  and  in  the  next  paragraph,  it  is  likewise 
said,  that  the  sheriff,  upon  a  writ  sued  out  of  chancery,  may 
bail  persons  condemned  in  trespass  before  justices,  which  is 
clearly  not  law.  Tliis  shews  the  inaccuracy  of*  the  author,  and 
invalidates  his  first  proposition,  so  far  as  it  depends  on  his  autho- 
rity. The  first  proposition  relative  to  the  statute  of  23  Hen,  6. 
has  nothing  to  do  with  the  writ  of  mainprize  which  is  the  sub- 
ject of  the  chapter;  and  there  is  a  manifest  contradiction  be- 
tween that  and  the  subsequent  paragraph,  in  respect  to  persons 
condemned  by  justices.  From  the  inconsistency  therefore  of 
the  paragraph  relied  on  with  the  next  that  follows,  and  from 
its  irrelevancy  to  the  subject,  there  arises  a  suspicion  that  it 
is  an  interpolation  by  some  injudicious  person.  Stress  has  also 
been  laid  on  what  is  said  by  Hale^  .j  P.  C.  \S%  and  136.  In 
the  former  passage  he  observes,  that  persons  in  custody  by  writ 
or  process  issuing  from  other  courts,  although  bailable  by  such 
courts,  were  not  bailable  by  the  writ  de  homine  rejjlegiandOf 
nor  by  the  sheriff  virtute  officii^  till  the  passing  of  the  statute 
%S  Hen,  6.  c,  9.  From  this  dictum  it  should  appear  that  he 
thought  the  power  of  the  sheriff  was  enlarged  by  the  statute ; 
and  in  p.  136,  he  expressly  says,  that  in  some  respects  the 
sherifTs  power  of  bailing  in  offences  not  capital,  was  en- 
larged by  the  statute,  and  that  there  is  not  only  powor,  but 
command  to  the  sheriff,  to  let  out  by  sufficient  sureties  parties 
arrested  in  personal  actions,  and  upon  indictments  of  trespass. 
But  Lord  Hale  does  not  furnish  us  with  the  grounds  on  which 
his  opinion,  as  far  as  it  can  be  collected  from  these  dicta ^  is 
founded,  in  that  accurate  and  satisfactory  manner  which  is 
usual  with  him.  It  does  not  appear,  that  he  anywhere  con- 
sidered the  effect  which  the  statute  1  Edw,  4.  c.  2.  might 
have  upon  the  23  Hen,  6.  c,  9.  admitting  the  sheriff's  power 
to  have  been  thereby  extended.  To  this  authority  of  Hale  [  425  ] 
may  be  opposed  that  of  Hawkins^  who  says,  b,  (2.  c,  10.  s.  74, 
'^  there  is  not  the  least  intimation  of  an  intent  to  enlarge  the 
^'  sherififg  power  in  taking  indictments,  but  the  whole  purport 
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1795.      "  of  it  (the  statute   I  Edw.  ^.)  is  to  restrain  him   from  pro- 

jj  "  ceeding  upon  them.     It  has  also  been  held,   that  this  statute 

a^aitnt      **  takes  away  the  power  which  sheriffs  had  by  the  common  law, 

io'^rron'     "  *"^  ^'^®  statute  23  HcH.  6.  c.  9.  of  bailing  persons  indicted 

**  before  him  in  his  tourn,  and  obliges  him  to  return  such  in- 

**  dictments  to  the  justices  at  the  next  sessions."     And  6.  2. 

r.  15.  5.  27.     "  It  seems  certain  that  by  the  common  law,  the 

**  sheriff  might  bail  any  person  who  was  indicted  before  him  at 

**  his  tourn,  for  felony,  or  any  other  crime  that  is  bailable,  be- 

**  cause  he  might  both  award  process,  and  also  give  judgment 

^^  against  the  person  so  indicted ;  and  it  is  a  general  rule  that 

**  whosoever  is  judge  of  the  offence  may  bail  the  offender.    But 

*<  it  is  holden  that  at  this  day  the  sheriff  has  lost  his  power  by 

•*  reason  of  1  Edw,  4-.  c.  2." 

To  the  authority  also  of  Hale  may  be  opposed  the  silence  of 
Lord  Coke  {a)  and  Staunford  (6),  who  make  no  mention  of  the 
statute  23  Hen,  6.  though  each  of  them  has  written  expressly 
on  the  subject  of  bail.     Dalton  (c)  indeed  mentions  it,  without 
the  least  comment,  and  takes  no  notice  of  1  Edw.  4.     On  the 
whole,  therefore,  it  appears  that  no  great  weight  can  be  laid  on 
the  authority  of  text  writers,   who  have  considered  the  stat.  23 
Hen.  6.  in  respect  to  this  point,  as  an  existing  law,  for  they 
do  not  seem  to  have  paid  much  attention  to  the  subject,  nor  to 
have  taken  into  their   consideration  the  several  statutes  in  pari 
materia.     It  is  sufficient  to  warrant  the  judgment  of  the  Court 
of  King's  Bench,  if,  for  the  reasons  already  given,  this  con- 
struction of  the  statute  shall  only  appear  to  be  probable,  since 
.  the  main  ground  on  which  that  judgment  will  rest  is  the  uni- 
versal usage  that  has  taken  place  throughout  the  kingdom, 
except  in  the  city  of  Bristol.     Such  usage  must  now  be  under- 
stood to  have  prevailed  from   the  time  of  the  statute  1  Ed-Ji\  \. 
Supposing  then  a  construction  of  the  23  Hen,  6.  to  be  doubt- 
ful, and   that  the  authorities  cannot  be   reconciled,   constant 
usage  would,  in  such  case,  be  the  best  expositor  of  an  ancient 
statute.     For  these  reasons  it  seems  that  the  judgment  ought  to 
be  affirmed. 
[  426  ]         Lord  Chief  Justice  Eyre.     I  am  so  unfortunate  as  to  differ 
a  second   time  from  my  Brethren ;  but  I  am  bound  by  my  opi- 
nion, and  it  is  my  duty  to  deliver  it. 

{a)  2  Inst.  West.  1.  c.  15.     4  Inst.  {b)  B.  2.  c.  18.  tit  Mainprize. 

c.  31.  \c)  Cap.  9«. 
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The  effect  of  the  judgment  in  this  cause  for  the  Defendant  in  1795. 
error,  is  to  make  the  solemn  act  and  deed  of  the  party,  his 
writing  obligatory  under  seal,  null  and  void.  The  grounds  in 
law  producing  such  an  effect  ought  to  be  clear  and  cogent. 
Both  parties  refer  themselves  to  the  statute  23  H.  6.  c,  9. ;  the 
Defendants  in  error  to  impeach  the  bond,  as  a  bond  taken  by 
sheriffs  by  colour  of  their  office  in  other  form  than  that  which 
is  warranted  by  that  statute,  and  therefore  by  the  express 
words  of  the  statute  declared  to  be  void;  the  Plaintiffs  in  error 
to  maintain  the  bond,  as  made  to  them  by  the  name  of  their 
office,  upon  the  condition  and  in  the  form  warranted  and  even 
required  by  that  statute.  If  the  words  of  the  statute,  according 
to  their  literal  and  obvious  interpretation,  were  to  be  our  sole 
guide,  tliis  bond  must  be  held  to  be  good ;  for  that  statute  re- 
quires, "  that  sheriffs  shall  let  out  of  prison  all  manner  of  per- 
sons by  them  arrested,  or  being  in  their  custody  by  force  of 
any  writ,  bill,  or  warrant,  in  any  action  personal,  or  by  cause 
of  indictment  of  trespass,  upon  reasonable  sureties  of  sufficient 
•persons,  having  sufficient  within  the  counties  where  such  per- 
sons be  so  let  to  bail  or  mainprize,  to  keep  their  days  in  such 
place  as  the  said  writs,  bills,  or  warrants  shall  require;"  and 
the  obligation  to  be  taken  for  any  cause  aforesaid,  of  any  person 
or  by  any  person  which  shall  be  in  their  ward,  is  to  be  to  them- 
selves by  the  name  of  their  office,  upon  condition  that  the  pri- 
soner shall  appear  at  the  day  contained  in  the  writ,  bill,  or  war- 
rant, and  in  such  place  as  the  writ,  bill,  or  warrant  shall  require. 
Such  being  the  requisition  of  the  statute,  this  is  in  point  of  fact  an 
obligation  made  to  the  Plaintiffs  in  error,  by  the  name  of  their 
office  by  the  Defendant  in  error,  who  was  in  their  ward  by  the 
course  of  the  law  upon  a  capias  by  cause  of  an  indictment  of  tres- 
pass, upon  condition  that  he  should  appear,  which  is  keeping  his 
day  at  the  general  quarter-sessions,  which  was  the  place  in  which 
the  writ  required  him  to  appear.  But  it  has  been  argued  that  by 
construction,  the  words  ^^6j/ cause  of  indictment  of  trespass^*  in  the 
first  of  the  two  branches  of  the  statute,  which  I  have  stated,  are  to 
be  qualified  nnd  restricted  to  indictment  of  trespass  before  the 
sheriff  in  his  tourn,  and  it  is  added,  that  by  an  implication 
from  the  statute  of  1  Ed.  4.  which  statute  takes  from  the  sheriff 
the  power  of  proceeding  upon  indictments  taken  before  him  in  [  427  ] 
his  tourn,  sheriffs  have  no  power  under  23  H,  G.  to  let  out  of 
prison  upon  surety  any  persons  arrested  or  being  in  their  cus- 
tody 
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1795.  tody  by  cause  oF  indictment  of  trespass,  I  may  have  occasion 
Bengo UQH   ^°  ^^^^  some  notice  of  ibis  implication  hereafter;  at  present,  I 

ogainsi  shall  Only  observe  upon  it,  that  it  will  suffice  for  the  Defend- 
is  Error.  ^^^^  i"  error,  if  he  can  make  out  that  the  indictment  for  tres- 
pass mentioned  in  the  statute  of  23  H.  6.  means  indictment 
taken  before  the  sheriff  in  his  tourn,  even  though  he  should 
fail  to  establish  his  implication  from  the  statute  of  1  Ed*  4.; 
'  for  I  agree,  that  if  by  tlie  statute  23  H.  6.  the  sheriff  could 
only  bail  persons  in  iiis  custody  upon  indictment  of  trespaas 
taken  before  him  in  his  tourn,  this  obligation  by  a  person  ar- 
rested by  capias  upon  an  indictment  taken  before  the  justices 
at  their  quarter-sessions,  will  be  null  and  void.  To  maintaio 
the  propo!^ition  as  I  have  stated  it,  on  the  part  of  the  Defendant 
in  error,  he  must  begin  with  proving,  ihat  by  the  true  con- 
struction of  the  statute  23  H.  6.,  the  indictment  of  trespass 
there  mentioned,  means  an  indictment  taken  before  the  sheriff 
in  his  tourn.  If  he  argues,  that  because  the  statute  1  Edw.  4. 
hath  taken  from  the  sheriff  the  power  of  proceeding  upon  in- 
dictments taken  before  him  in  his  tourn,  therefore  by  implica- 
tion the  sherifi^'s  power  of  taking  bail  upon  indictments  for 
trespass  under  the  statute  of  9.3  H,  6.  is  taken  away,  he  begins 
at  the  wrong  end.  It  may  be  taken  away,  if  it  never  extended 
to  any  indictments  but  those  taken  before  him  in  his  tourn,  but 
if  it  did  extend  further,  there  is  no  colour  for  such  an  implica- 
tion :  he  must  first  prove,  therefore,  that  it  did  extend  no  fur- 
ther. But  this  he  iias  not  proved  to  my  satisfaction.  Such  a 
construction  of  the  statute  would,  in  my  judgment,  be  as  con- 
trary to  the  spirit,  as  it  would  be  to  the  letter  of  it.  I  am  of 
opinion  that  neither  the  letter  nor  the  spirit  of  the  statute,  nor 
the  law  as  it  stood  at  the  time  of  the  making  of  the  statute,  nor 
the  law  as  it  stands  at  this  day  respecting  bail  and  mainprize, 
will  bear  out  such  a  construction, — I  go  furiher, — will  admit  of 
it.  This  proposition  I  take  to  be  clear,  at  the  common  law,  and 
in  the  result  of  all  the  old  statutes  upon  the  subject,  all  persons 
in  custody  upon  mesne  process  for  any  cause  short  of  treason 
or  felony  (some  forest  cases,  and  cases  of  commitments  per 
[  428  ]  speciale  mandatum  (a),  perhaps  excepted)  were  replevisable,  and 
were  to  be  delivered  out  of  prison  by  those  who  had  the  cus- 
tody of  them,  who  were  principally  sheriffs,  and  bailiffs  of  fran- 
chises upon  becurity.     All  the   writers  agree,  that  the  sheriff 

(ff)  Hawk.  b.  f.  c.  15.  s.  90,  37,  38.  tit.  Bail.  2  Inst.  It 6. 

did 
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did  ex  officio  deliver  to  mainprize  all  such  persons  in  custody  1795. 
upon  mesne  process,  issued  by  himself.  It  appears  from  the 
register,  as  well  as  from  all  the  text  writers,  that  either  by  the 
writ  de  homine  replegiando^  or  de  manucaptione^  (not  to  mention 
the  writ  de  odio  et  atid^  which  being  very  special,  and  confined 
to  one  case,  I  pass  by,)  the  sheriff  did  deliver  to  mainprize  all 
persons  in  custody  upon  mesne  process  issued  by  himself.  It 
also  appears  from  the  register,  that  the  friends  of  the  persons 
in  custody  might,  if  they  thought  fit,  go  to  the  Court  of  Chan- 
cery, and  there  take  those  persons  to  mainprize,  and  then  obtain 
a  writ  to  the  sheriff  to  deliver  them.  Assuming  it  therefore, 
as  the  law  of  the  land,  that  in  one  manner  or  other  all  persons 
in  custody  ou  mesne  process  on  indictments  for  trespass  were 
replevisable  by  the  sheriff,  and  also  by  Chancery,  in  which 
last  case,  the  sheriff  was  the  minister  to  deliver  the  party,  I 
ask,  whether  when  a  mode  was  to  be  devised  for  taking  bail  in 
all  personal  actions,  it  was  not  sound  policy,  and  in  the  strictest 
analogy  to  the  law  as  it  then  stood,  that  Parliament  should  in* 
terpose  to  give  ease  to  the  subject  by  substituting  the  ready  and 
cheap  method  of  taking  bail,  and  to  remove  the  occasions  of 
the  extortion  mentioned  in  the  preamble  of  the  statute,  by  re- 
quiring and  compelling  the  sheriff  to  take  bail  in  the  case  of 
all  indictments  for  trespass,  in  the  room  of  the  circuitous  and 
expensive  course  by  writ,  or  by  taking  the  prisoner  to  mainprize 
in  the  Court  of  Chancery.  I  confess  I  did  not  imagine  that 
any  man  could  read  the  statute  of  £3  H.  6.,  supposing  the 
ground  which  I  have  taken  to  be  solid,  and  doubt  whether  it 
was  the  meaning  of  that  statute  to  give  this  easy  mode  of 
letting  to  bail  persons  in  custody  on  mesne  process  in  the  case 
of  aZ/Hndictments  for  trespass.  The  language  of  the  statute  is 
not  neutral  in  this  argument,  it  is  not  only  proper  for  the  case 
of  mesne  process  on  all  indictments,  wheresoever  found,  but 
the  whole  composition  and  arrangement  of  the  words  of  this 
branch  of  the  statute,  and  the  whole  context  require,  that  the 
relief  intended  for  the  subject  should  not  be  confined  to  the 
case  of  process  upon  indictments  before  the  sheriff  himself, 
and  in  truth  hardly  admit  of  that  case  being  included  in  the 
statute.  Let  the  words  of  the  statute-book  speak  for  them* 
selves  :  '^  And  that  the  said  sheriffs,  and  all  other  officers  and  [  429  ] 
<*  ministers  aforesaid,  shall  let  out  of  prison  all  manner  of  per- 
^^  sons  by  them  or  any  of  them  arrested,  or  being  in  their  cus- 

"  tody 
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1795.      "  tody  by  force  of  any  writ,  bill,  or  warrant,  in  any  action  per- 
.^J  **  sonal,  or  by  cause  of  indictment  of  trespass  upon  reasonable 

against      <<  sureties  of    sufficient  persons   having   sufficient  within  the 

in  Error.     **  counties  where  such  persons  be  so  let  to  bail  or  mainprize,  to 
**  keep  their  days  in  such  place,  as  tlie  said  writs,  bills,  or  war- 
'*  rants  shall  require."     That  these  were  words  proper  to  l>e 
used  by  the  legislature,  supposing  them  to  have  intended  to 
extend  the  provision  to  all  indictments  for  trespass  wheresoever 
taken,  I  think  no  man  will  deny.    Let  us  attend  to  the  arrange- 
ment of  them :  they  close  the  enumeration    of  the  cases,  in 
which  the  sheriffs  and  other  officers  are  to  let  persons  out  of 
prison.     "  J3y  cause  of  indictment  of  trespass  "  is  as  compre- 
hensive a  term,  as  ^^  any  action  personal "  which  immediately 
precedes  it;  and  it  stands  part  of  an  enumeration  of  cases,  fol- 
lowed by  the  declaration  of  the  condition  upon  which  all  these 
persons  are  to  be  let  out  of  prison.     Now  mark  the  condition, 
it  is  upon  reasotiable  sureties^  Sfc.  "  to  keep  their  days  in  such 
"  place  as  the  said  writSf  billSf  or  warrants  shall  require.'*     This 
condition,  from  the  nature  of  it,  as  well  as  from  the  place  it 
holds  in  the  composition  of  the  whole  period,  must  apply  to 
persons  arrested  upon  indictments  of  trespass,  as  well  ns  to 
persons  arrested  in  personal  actions.    Then  let  it  be  considered 
for  what  these  persons  arrested  on  indictments  of  trespass  are 
to  give  sureties.     It  is  "  to  keep  their  days  in  such  place  as  the 
said  writSy  billsj  or  warrants  shall  require;"  apply  these  words 
to  the  personal  actions,  and  they  mark  distinctly  that  it  is  a 
personal  action  in  any  place  and  before  any  court.     Can  they 
be  construed  differently  as  applied  to  the  indictment  for  tres- 
pass ?  And  particularly,  can  they,  without  extraordinary  vio- 
lence, be  tied  up  to  one  place  only,  the  sheriff's  own  tourn  ? 
I  will  here  observe,  that  the  condition  for  keeping  their  day 
in  such  place  as  the  said  writs,  bills,  or  warrants  shall   require, 
being  necessarily  applicable   to    the  case  of  persons  arrested 
by  cause  of  indictment  of  trespass,  as  well  as  to  persons  arrested 
in  personal  actions,  will  afford    an  answer  to  a  verbal  criti- 
cism, by  which   it  was    attempted  to    restrain    the  writ,   bill, 
or  warrant  in  the  first  part  of  the  sentence  to  the  personal 
action.     That  criticism  had  its  use;  it  was  meant  to  smooth 

t  480  ]  the  way  for  a  limited  construction  of  the  words,  "  indictment 
"  of  trespass",  consistent  with  a  general  construction  of  the 
words  ^^ personal  action" \  for  which  there  could  hardly   be  a 

colour. 
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colour,  if  the  words  ^^writy  bill  or  warrant"  were  understood      1795. 
to  apply  to  both.     Thnt  they  must  apply  to  both,  is  not  only   j^^^^ 
manifest   from  the  frame  and  composition   of  the  whole  pa-      agaijia 
ragraph,  but  this  absurdity  will  follow  if  they  are  not  so  un^     i^  Enw! 
derstood,  that  the  legislature  must  be  supposed  to  have  intend- 
ed to  command  the  sheriffs  and  other  officers,  to  let  persons 
arrested  on  some  indictments  of  trespass  out  of  prison,  without 
any  condition  at  all.     This  condition  of  keeping  their  day,  &c. 
being  necessarily  applicable  to  the  persons  indicted  of  trespass, 
this  further  observation  arises  upon  the  terms  of  it.     They  are 
to  keep  their  day  in  stick  place  as  the  writs^  bills  or  warrants^  shall 
require;  in  a  subsequent  branch  of  the  statute  this  is  explained 
to  mean,  that  the  prisoners  shall  appear  at  the  day,  and  in  such 
places,  as  the  writs,  bills  or  warrants  shall  require,  which   I 
take  to  be  perfectly  inapplicable  to  the  case  of  a  prisoner  in 
custody  on   an  indictment  in  the  sheriff's  tourn,   who  would 
stand   committed  till    he   should  be  delivered   in  due  course 
of  law.     If  we  consider  this  branch  of  the  statute  with  the 
whole  context,  we  shall  find  that  it  is  a  part  of  a  general  plan 
for  the  regulation  of  the  conduct  of  sheriffs  and  other  officers, 
in  their  ministerial  capacity  only,  and  in  respect  of  articles  in 
which  they  have  a  duty  in  common.     It  was  hardly  to  be  ex- 
pected, that  in  a  well  digested  statute  of  such  a  kind,  one  should 
find  so  anomalous  a  provision  crowded  in  as  a  regulation  of 
the  conduct  of  the  sheriff  in  his  judicial  capacity,  in  which  he 
must  always  act  when  he  lets  out  of  prison  upon  surety  per- 
sons taken  upon  indictments  before  himself  in  his  tourn.  When 
the  legislature  thought  fit  to  interpose  for  the  regulation  of  the 
conduct  of  sheriffs  in  their  judicial  capacity,  as  was  done  in 
the  first  year  of  the  reign  of  Edw.  4.,  when  the   act   passed 
authorizing  justices   of  peace  to  award  process  upon  indict- 
ments taken  in  sheriffs'  tourns,  they  confined  themselves  strict- 
ly to  his  Judicial  capacity,  and  stewards  and  bailiffs  of  fran- 
chises, who  are  connected  with  him  in  his  ministerial  capacity 
only,  are  not  even  mentioned  in  the  act.    That  statute  requires 
him  to  send  indictments  taken  before  him  in  his  tourn,  to  the 
justices  of  the  peace  at  their  next  sessions,  who  are  to  issue 
process  upon  them,  and  forbids  the  sheriff'  to  issue  any  such 
process.     The  text  writers  have  taken  occasion  from  hence  to 
imply,  upon  very  probable  grounds,  that  this  takes  away  the    [  431  ] 
power  of  a  sheriff  to  bail  ex  officio^  as  at  the  common  law, 

which 
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1795.  which  power  to  bail  they  suppose  to  be  inherent  in  the  power 
to  proceed;  and  from  tlicnce  it  was  too  hastily  concluded,  in 
the  argument  in  this  cause,  that  the  sheriiTs  power  to  bail  per- 
sons arrested  upon  indictments  of  trespass,  under  the  statute 
S3  H»  6.,  which  is  not  ex  officio^  nor  at  the  common  law,  nor 
inherent  in  hh  judicial  capacity,  but  wholly  attached  to  bis 
ministerial  capacity,  as  I  have  before  observed,  was  also  by  im- 
plication taken  away.  But  so  far  is  this  con^quence  from 
being  just,  that  I  think  it  might  be  maintained,  that  in  the 
case  of  a  person  arrested  by  virtue  of  process  from  the  sessions, 
upon  an  indictment  taken  before  the  sheriff  in  his  tourn,  and 
removed  according  to  the  statute  of  1  Ed.  4.,  though  the  sheriiF 
could  not  bail  him  ex  officio^  he  would  be  bound  to  bail  him  by 
the  statute  of  23  H.  6.  Some  passages  in  Mr.  Serjeant  Havh 
tins^s  book  in  his  chapter  upon  bail,  have  been  supposed  to 
countenance  this  notion,  that  the  statute  of  1  Ed.  4.  hath,  by 
implication,  taken  away  the  sheriff's  power  to  bail  on  indict- 
ment for  trespass,  by  virtue  of  the  statute  of  23  //.  6.  But  if 
those  passages  are  considered  with  their  context,  and  with  other 
passages  upon  the  same  subject,  in  2  Hale's  Pleas  of  the  Craam^ 
c*  !?•  it  will  manifestly  appear  that  they  have  been  misunder- 
stood. The  passage  in  Hawkins  relied  upon,  was  a  part  of  the 
27th  section  ofc.  15.  b,  2.  title  *^  Bail."  I  will  barely  state  it 
with  its  context ;  it  will  speak  fur  itself.     ^^  But  it  seems  certain 

<  that  by  the  common  law  the  sheriff  might  bail  any  person 

<  who  was  indicted  before  him  at  his  tourn,  for  felony  or  any 
^  other  crime  that  is  bailable,  because  he   might  both  award 

*  process  and  also  give  judgment  against  the  person  so  in- 
^  dieted:  and  it  is  a  general  rule  that  whosoever  is  judge  of 
^  the  offence  may  bail  the  offender.     But  it  is  holden,  that  at 

*  this  day,  the  sheriff  has  lost  his  power,  by  reason  of  I  Ed.  4. 
^  c.  2.,  by  which  it  is  enacted,  that  the  sheriff  shall  not  proceed 
^  on  any  such  indictment,  but  shall  remove  it  to  the  next  sessions 

*  of  the  peace."  What  is  the  power  which  Hawkitis  supposes 
he  sheriffs  to  have  lost  by  reason  of  1  Kd,  4.?     Evidently  that 

power  which  he  says  the  sheriff  had  at  the  common  law,  because 
he  might  award  process.  Having  thus  shewn  what  Haxvkins 
has  not  said  respecting  the  statute  123  H.  6.,  I  will  now  state 
t  432  ]  what  Fitzherbert  in  his  Nalura  Drevium  has  said,  respecting  the 
sheriff's  taking  bail  on  indictment  of  trespass.  The  passage  I 
refer  to  is  lufo.  565  of  the  edition  by  Sir  M.  Hale,  upon  which 

circumstance 
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circumstance  I  would  observe,  that  the  opinion  of  Fitzherberti  1795. 
who  wrote  long  after  the  passing  of  the  act  of  1  Ed.  4.,  for  he  j^^^^^^ 
was  a  judge  of  the  Court  of  Common  Pleas  in  the  time  of  Hen-  agamu 
ry  8.,  has  in  a  degree  the  sanction  of  the  whole  intervening  \^  ^m 
period  between  him  and  Sir  M.  Hale,  who  published  his  edi- 
tion in  the  year  1660;  for  it  can  hardly  be  imagined,  that  if 
the  law  had  been  taken  to  be  otherwise  during  any  part  of  that 
period  and  particularly  in  Sir  M.  HaWs  own  time,  that  he 
would  have  suffered  it  to  pass  without  observation.  The  pas* 
sage  is  this,  '^  If  a  man  be  sued  in  debt  or  trespass,  and  be  ar- 
'*  rested  by^  capias  or  exigent^  and  kept  in  prison,  he  may  sue  a 
**  writ  to  the  sheriff  out  of  the  Chancery,  to  take  bail  of  him  to 
<<  appear  at  a  day,  &c.  and  that  he  set  him  at  liberty,  &c.  But 
<<  now  by  the  statute  made  ^3  H*  6.  every  sheriff  is  bounden  to 
^<  let  to  bail  every  one  in  his  custody  who  is  arrested  by  writ) 
<*  bill  or  warrant,  in  any  action  personal,  or  upon  indictment  of 
*^  trespass,  if  they  offer  reasonable  sureties  to  appear  at  the  day, 
**  &c.,  in  such  places  where  the  writ,  bill,  &c.  is  returnable." 
The  case  cited  at  the  Bar  from  the  Year  Book  oil  Ed.  4.  fo.  5. 
pL  15.  which  arose  upon  a  bond  for  the  appearance  of  a  person 
arrested  on  an  indictment  for  trespass,  which  was  held  to  be 
void,  because  not  made  to  the  sheriff  by  his  name  of  office,  ac- 
cording to  the  statute  of  23  H.  6.,  is  a  case  in  point  against  this 
extravagant  notion  of  the  effect  of  the  statute  of  1  Ed.  4.,  and 
affords  a  very  strong  inference  that  the  statute  23  H.  6.  was  at 
that  time  understood  to  extend  to  indictments  for  trespass,  and 
that  it  was  the  practice  of  the  sheriff  to  take  bail  in  that  case. 
I  have  not  been  able  to  trace  when  it  began  to  grow  into  disuse; 
I  agree  that  it  is  now  gone  into  disuse  in  a  very  great  degree* 
and  I  conjecture  that  it  could  not  have  been  in  general  use 
even  in  Sir  Edward  Coke's  time,  or  at  any  time  since;  for  I  be- 
lieve neither  he  nor  Hawkins^  when  they  are  treating  of  bail  in 
criminal  cases,  take  the  least  notice  of  the  statute  of  23  H.  6.  as 
applicable  to  the  case  of  bail  on  indictment  for  trespass.  Sir 
JH.  Hale  does  mention  the  statute,  but  passes  it  over  without 
observation.  Why  it  should  have  gone  into  disuse  is  very  easily 
accounted  for.  Justices  of  the  peace  have  authority  by  statute 
in  some  cases,  in  others,  as  incident  to  their  judicial  autho- 
rity, to  take  bail,  and  to  take  bail  by  recognizance,  which  is  [  435  2 
more  effectual  than  bail  by  obligation.  The  Court  of  King^s 
Bench,  and  the  individual  judges  of  that  court  lake  bail)  and 

thf 
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1795.     the  application  is  now  made  to  them.     This  disuse  seems  to 
_,  have  puzzled  the  framers  of  the  4  and  5  W.  &  M.  c,  18.     The 

BO'COUGH  ■ 

agahist      Statute  of  23  //.  6.  had  excepted  out  of  the  number  of  persons 
ia  EiTon     *°  '^^  ^"^  ^^  prison,  upon  surety  by  that  act,  such  as  should  be 
in  ward  by  cajnas  uilagaium.     The  statute  of  4  and  5  IF.  &  Jkf. 
directs  the  sheriff  to  let  one  in  ward  by  capias  uilagaium  out  of 
prison,  and  it  provides,  that  ail  persons  outlawed  in  the  Court 
of  King's  Bench,  other  than  for  treason  or  felony  which  must 
I  tliink  include  outlawry  on  indictment  for  trespass,  and  ar- 
rested upon  any  capias  uilagaium  out  of  the  said  court,  should 
be  let  out  of  prison  by  the  sheriff  upon  surety.     This  is  a  re« 
peal  of  the  saving  in  23  iif.  6.,  and  seems  to  be  an  extension  of 
the  power  given  by  that  statute  to  the  sheriff,  to  bail  in  the 
case  of  indictment  for  trespass.     But  then  the  statute  proceeds 
to  regulate  the  terms  upon  which  the  party  is  to  be  discharged, 
with  reference  to  personal  actions  only,  for  the  sheriff  is  to  take 
an  attorney's  engagement  to  appear,  or  a  bail  bond,  as  it  may 
happen  to  be  a  case  where  a  special  bail  is  or  is  not  required. 
But  let  this  non-user  be  of  an  old  or  a  late  date,  will  it  repeal 
this  statute  of  23  H.  6.,  as  to  bail  on  indictments,  when  as  to 
every  other  part  of  it  it  is  daily  and  hourly  acted  upon  ?    Could 
it  be  said  to  the  Court  of  Chancery,  that  it  shall  not  issue  the 
writ  (le  hornine  replegiandoy  because  the  habeas  corpus  act  has  pro- 
vided another  and  a  better  remedy,  or  that  it  shall  not  issue  tiie 
writ  de  manucapiione^  nor  let  a  prisoner  to  mainprizc,  by  its 
own  immediate  authority,  because  since  the  passing  of  this  sta- 
tute of  23  H,  6.  it  has  not  been  the  practice  to  apply  to  that 
court?     If  this  is  not  to  be  said,   I  cannot  discover  upon  what 
grounds  of  law  this  bond  is  to  be  impeached,  unless  a  great  deal 
more  can  be  made  than  I  conceive  can  be  made  in  this  case,  or 
ought  to  be  made  in  any  case  of  the  argument  ab  inconvenienii. 
Justices  of  the  peace  may  be  fitter  to  be  trusted  with  a  discretion, 
as  to  the  quantity  of  security  to  be  taken  on  indictment  for  tres- 
pass, than  sheriffs.  The  judges  of  the  Court  of  King's  Bench,  are 
in  my  judgment  fitter  to  be  trusted  with  such  a  discretion,  and 
both  justices  of  the  peace  and  the  judges  take  a  better  security 
than  sherifi's  can  take.     Let  then  the  legislature,  if  the  matter 
is  of  sufficient  weight  to  merit  its  intcrpobition,  alter  the  law. 
[  434  ]     When  it  was  said,  that  the  sheriff*  who  cannot  take  a  recogni- 
zance, and  must  take  a  bond,  will  put  the  money  in  his  own 
pocket,  if  the  party  should  not  appear  at  the  day,  that  the  pro- 
secutor 
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secutor  will  have  no  remedy,  and  that  the  public  justice  of  the      1795w 
country  will  be  defeated,  I  answer  that  this  is  not  well  under- 
stood.     I  take  it,  tliat  as  well  in  cases  of  arrest  upon  indictr 
ments  for  trespass,  as  personal  actions,  if  the  sheriff  has  let  the 
party  out  of  prison  upon  bail,  he  must  return  a  cepi  corpus ; 
and  when  he  has  made  that  return,  he  is  by  the  express  words 
of  the  statute  of  23  H.  6.  in  the  Hth  branch  of  the  first  section, 
chargeable  to  have  the  body  of  the  person  at  the  day  of  the  re- 
turn, according  to  the  course  of  the  court ;  if  he  has  not  the 
body  to  produce,   I  say  that  he  is  to  be  amerced,  and  being 
amerced  he  may  then,  and  not  till  then,  put  the  bond  in  suit  to 
reimburse  himself.     This  is  laid  down  in  Dalfoti*s  Sheriff,  and 
this  I  take  to  have  been  the  ancient  course  of  proceeding  in 
all  cases  where  the  sheriff  had  not  the  body  ready  after  his 
return  of  cepi  corpus^  though  1  have  not  hitherto  been  able  to 
trace  when  the  mode  of  proceeding  by  attachment  against  the 
sheriff  was  first  substituted  in  the  room  of  the  amercement  (a). 
If  this  be  so,  the  inconvenience  is  far  less  urgent  than  it  was 
supposed  to  be  ;  but  more  or  less  urgent,  I  am  of  opinion  that 
it  cannot  repeal  the  statute  of  23  H,  6. ;  that  there  is  nothing  to 
impeach  the  validity  of  this  bond,  and  consequently  that  the 
judgment  of  the  court  of  King's  Bench  is  erroneous  and  ought    [  435  ] 
to  be  reversed.     But  as  the  majority  of  the  judges  are  of  a  dif- 
ferent opinion,  the  judgment  of  that  court  must  be  affirmed. 

Judgment  affirmed. 


(a)  Though   there   are   some    in- 
stances of  attachments  being  granted 
a^inst  sheriffs  for  a  total   disobe- 
dience to  the  king's  writ,  as  in  43  EJ, 
3,   Q6.  pi,  5,  and  other  books,  yet 
where  there  was  a  return  of  cepi  cor^ 
puM,  and  the  sheriff  did  not  produce 
the  Defendant,  the  mode  of  compel- 
ling him  so  to  do,  was  an  amerce- 
ment. Year  Books,  7  Hen,  4,  1 1 ,     11 
Hen,  4,  57.  36  Hen,  6,  24.    27  Heft, 
8,29,  cited  Dro.  Abr.  tit.  Amercement, 
1  Roll.  Abr.  95.  pi.  17.  8  Co.  40  b. 
Gro.  Eliz.  624, 808,  852.  1  Ventr.  55, 
85.  2  Saund.  60.  3  Mod.  84.  3  Salk. 
314.  DaltonSher.c.  37.  Lilly's  Prac. 
R^.  83.  Stat.  13  Car,  2.  St.  2.  c,  2. 
*.  3.    This  practice  of  amercing  the 
sheriff  appears  to  have  continued  from 
the  earliest  times  down  to  the  begin- 
lyng  of  the  reign  of  Geo,  2.  and  to 
have  given  way  to  the  proceeding  by 
attachment,  at  some  period  between 


the  years  1724  and  1729:  for  in  Bo- 
hun,  Instit.  Leg.  24  and  25.  third  edit. 
1724,  an  amercement  is  pointed  out 
as  the  method  to  compel  the  sheriff  to 
return  the  writ,  and  also  to  bring  in 
the  body,  after  being  ruled,   not  a 
word  being  mentioned  of  an  attach- 
ment for  that  purpose :  in  the  Instr. 
Cler.   B.  R.  7th   edit.    1727,  vol.  i. 
pp.  57,  58,  an  amercement  is  mention- 
ed as  the  course  usually  pursued  afler 
ruling  the  sheriff  to  bring  in  the  body; 
or  after  a  peremptory  ride  an  attach^ 
menf,  as  being  a  more  speedy  way  of 
proceeding.    And  in  the  case  of  Smith 
V,  Norton,  Mic.  Geo.  2,  1729.   1  Bar- 
nardist.  Rep.  B.  R.  246,  on  motion  for 
an  attachment  for  not  bringing  in  the 
body  after  several  rules,  it  is  stated 
"  that  amercements  only  used  to  be  the 
"  method    of  enforcing  these  rules, 
"  but  latclt/  they  had  granted  attach- 
«  ments." 

Brooks 
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jj^rtdm,  Brooke  against  Willet. 

,^^  *  TN  this  action  of  replevin  (i),  the  declaration  contained  two 
Plaintiffin  counts,  the  first  for  taking  sheep  at  the  parish  of  MildenAaU 

S£b  lere-  ^^  ^  place  called  Undley  Common ;  the  second,  for  taking  them 
nl  ploM  in  at  the  parish  of  Lakenheath  in  a  place  called  Undley  Commotu 
ftTowry,  on  I'o  ^he  first  count  non  cepit  was  pleaded,  on  which  issue  was 
^*^n3!**  j^^"^>  ^^^  found  for  the  Defendant.  To  the  second,  avowry 
•ndoneof  for  damagc-feasant  to  the  Defendant's  right  of  common  for  all 
found  for      commonable  cattle,  except  sheep. 

him,  which  Pleas  in  bar,  1.  A  prescription  for  common  for  20  sheep  on 
hi8ri|{ht  of  the  locus  in  quo,  viz.  Undley  Commoriy  on  which  issue  was  joined 
wtioD,  and  g|^j  found  for  the  Plaintiff.  2.  Common  by  cause  of  vicinage, 
forUieDe-  on  which  the  issue  was  found  for  (he  Defendant;  and  the 
Jj^jJ^*"^  judge  did  not  certify  that  the  Plaintiff  had  probable  cause  for 
doet  not  pleading  such  matter,  under  4  Ann.  c.  16.  And  now  a  rule 
^tMU^Anne,  being  granted  to  shew  cause  why  the  prothonotary  should  not 
c.  16,  the      ^^x  the  Defendant  the  costs  of  those  issues  which  were  found 

Defendant      «       ,  . 

if  intitledto  for  him,  and  why  they  should  not  be  deducted  from  the  costs 

no*t  OTily*of  ^^  that  issue  which  was  found  for  the  Plaintiff,  and  also  from 

the  plemd-  the  general  costs  of  the  cause  to  which  the  Plaintiff  was  intitled, 

form,  but  by  having  one  issue  found  in  his  favour,  by  which  it  appeared 

SSof£o»c  ^^^^  '^^  ^^^  *  ^^"®®  of  action, 

iMues  which       Le  BlanCf  Seijt.,  shewed  cause.     By  the  practice  in  this 

to  fevour*"   court  the  Plaintiff  having  obtained  a  verdict  on  any  one  issue, 

(<■}•  is  intitled  to  the  costs,  not  only  of  that,  but  also  of  all  the  others, 

though    found    for   the   Defendant.      Bull.   N.  P.  335.    Mic, 

4  Geo.  3.  Bridges  v.  Raymond^  2  Black.  800.  Norris  v. 
Waldron^  ibid.  1199.  This  being  the  general  rule,  the  next 
question  is,  in  what  manner  the  stat.  4  Anne^  c.  16.  is  to  be 
construed  ?  That  statute  s.  4.  enacts,  **  that  it  shall  be  lawful 
for  any  Defendant  or  tenant  in  any  action  or  suit,  or  for  any 

[  436  ]  Plaintiff  in  replevin,  with  the  leave  of  the  Court,  to  plead  as 
many  several  matters  ss  he  shall  think  necessary  for  his 
defence.*'  And  s.  5.  provides,  "  that  if  any  such  matter  shall 
upon  a  demurrer  joined,  be  judged  insuflScient,  costs  shall  be 
given  at  the  discretion  of  the  court ;  or  if  a  verdict  shall  be 
found  upon  any  issue  in  the  said  cause,  for  the  Plaintiff  or 

(a)  [Vide    Vol/um   v.    Simpson,  2      Bingh.    275.    Tidd's   Pr,    712.   8th 
Bos.  and  Pull.  368.     Cook  v.  Green,      edit.] 

5  Taunt.   594.     Othir  y.  Calvert,  1  (b)  Ante,  224. 

Demandanty 
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Demandant,  costs  shall  also  be  given  in  like  manner,  unless  the 
judge  who  tried  the  said  issue  shall  certify  that  the  said  De- 
fendant or  tenant,  or  Plaintiff* in  replevin  had  a  probable  cause 
to  plead  such  matter  which  upon  the  said  issue  shall  be  found 
against  him."  Now  it  has  been  determined,  that  this  statute 
extends  only  to  the  costs  of  the  pleadings,  and  does  not  include 
those  of  the  issues.  Page  v.  Creeds  3  Tetm  Rep.  B,  R,  39  !• 

Adair^  Serjt.,  contra^  urged  the  distinction  taken  in  Butcher 
V.  Greetif  DongL  677  (fl)  viz.  that  where  the  general  issue  only 
was  pleaded,  and  a  verdict  found  foe  the  Plaintiff  on  some 
counts,  and  for  the  Defendant  on  the  others,  there  the  De- 
fendant was  not  intitled  to  his  costs  on  those  counts  which  were 
found  for  him ;  but  where  different  issues  were  joined  on  dif- 
ferent pleas,  there  the  Dependant  was  allowed  the  costs  of  the 
issues  which  were  found  in  his  favour.  He  also  cited  Dodd  y, 
Joddrelly  S  Teitn  Rep.  B.  R.  235.  in  which  it  was  boldcn,  that 
where  some  issues  in  replevin  were  found  for  the  Plaintiff 
which  intitled  him  to  judgment,  and  others  for  the  Defendant, 
the  Defendant  should  be  allowed  the  costs  of  those  issues  which 
were  found  for  him,  out  of  the  general  costs  of  the  verdict, 
unless  the  judge  should  certify. 

After  time  taken  to  consider,  the  court  on  this  day  declared 
that  it  appeared  upon  inquiry  to  be  by  no  means  the  settled 
practice  of  the  court  of  King's  bench  to  confine  the  statute 
4  Ann,  c.  16.  to  the  costs  of  the  pleadings  in  all  cases,  and 
that  both  on  the  words  and  spirit  of  the  statute,  and  on  prin- 
ciples of  justice,  the  Defendant  was  entitled  to  have  the  costs 
allowed  of  the  trial  of  the  issue  which  was  found  for  him,  and 
not  of  the  pleadings  alone.  The  rule  therefore  was  made 
absolute. 

Rule  absolute. 

{a)  8vo  Edition. 
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Thursday, 
Feb.  12th. 

An  inquisi- 
tion made 
by  the 
sheriflfsjury 
to  ascertain 
to  whom  the 
property  of 
goods  taken 
under  JLJa, 
belongs, 
though 
found  in 
favour  of 
^.,  is  not 
admissible 
evidence  in 
an  action  of 
trover  for 
the  goods, 
brought  by 
ji,  against 
the  sheriff 
(a). 


Latkow  against  Eamer  and  Burnett  SheriflF  of 

Middlesex. 

nPHIS  was  an  action  of  trover,  the  circumstaxices  of  which 
were  the  following.  The  late  sheriff  had  levied  an  execu- 
tion at  the  suit  of  one  Barlow  on  the  goods  of  one  Martin^  the 
value  of  which,  LatkaWy  in  order  to  assist  Martin^  advanced  to 
the  officer  in  possession,  but  neither  took  a  bill  of  sale,  nor  re- 
moved the  goods  from  Martinis  lodgings,  in  which  they  were 
taken.  After  this,  another  execution  was  levied  by  the  present 
sheriff  on  the  same  goods,  at  the  suit  of  one  Holbird  against 
Martitiy  upon  which  notice  was  given  by  Latkow,  that  he  had 
purchased  them  under  the  former  execution  ;  notwithstanding 
which  the  slieriff  removed  them,  and  in  consequence  this  action 
was  commenced.  After  service  of  the  writ,  the  sheriff  sum- 
moned a  jury  to  determine  in  whom  the  property  of  the  goods 
was,  w!)o  declared  them  to  be  the  properly  of  Latkow,  Holbird 
being  present  at  the  inquisition.  However,  the  sheriff  being 
indemnified  by  Holbiid,  did  not  deliver  up  the  goods  to  Latkow, 
who  therefore  proceeded  in  the  action.  At  the  trial,  the  in- 
quisition was  received  in  evidence  by  Mr.  J.  Buller,  who  sat  for 
the  Chief  Justice,  and  who  left  it  to  the  jury  upon  the  whole  of 
the  case,  to  decide  whether  Latkow  meant  merely  to  redeem  the 
goods  for  the  use  of  Martin,  or  to  become  hi  ins;  elf  the  real 
purchaser;  and  the  verdict  was  found  for  the  Defendants. 

Clayton,  Serjt.,  now  moved  for  a  new  trial,  on  the  gnmntl 
that  the  verdict  was  contrary  to  evidence,  contending  that  the 
inquisition  on  the  claim  of  the  property  was  conclusive  evi- 
dence in  favour  of  the  Plaintiff  as  against  Holbird,  who  was  pre- 
sent at  the  time  when  it  was  made  before  the  sheriff. 

Lord  Chief  Justice  Eyre.  This  proceeding  of  the  sheriff 
could  not  be  conclusive  in  any  case,  for  inquests  of  office  are 
always  traversable.  In  trespass  where  the  sheriff  was  the  real 
Defendant,  and  not  the  nominal  one,  as  in  the  present  instance, 
such  an  inquisition  would  perhaps  be  evidence  to  lessen  the 
damages,  by  a  sort  of  argumentum  ad  hominem  (b),  but  in  the 
present  case  I  doubt  whether  it  can  be  evidence  at  all  of  pro- 


(a)  [So  in  Ghssop  v.  Pole,  3  M.  & 
S.  175,  it  was  held  that  a  similar  in- 

3uisition  was   not  evidence  for  the 
efendant  in  an  action  on  the  case 
against  the  Sherifi'for  a  false  return.] 


(A)  ["  Perhaps  it  might  be  evidence 
if  the  question  were  whether  the 
Sheriff  had  acted  maliciously."  Per 
Lord  JE/lenhurough,  Ghssop  v.  Pole, 
3  M.&S.  177.] 

pepiy 
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perty  in  a  tliiixl  person.  I  much  doubt  indeed,  whether  a 
sheriff  can,  strictly  speaking,  liold  any  inquisition  as  to  pro- 
perly, except  under  a  writ  de  propridate  probanda^  in  replevin. 
BuLLER,  J.  I  have  not  been  able  to  find  any  case  in  which 
this  point  has  conie  in  question.  In  Dalton^s  Office  of  Sheriffs  (a), 
it  is  said,  **  the  safest  and  surest  course  for  the  sheriff  or 
**  officer  to  take,  is  to  inquire  by  a  jury,  in  whoin  the  property 
♦'  of  the  goods  is ;"  and  this  is  repeated  in  Impej/s  Sheriff {b). 
The  only  case  in  which  I  iiave  seen  it  mentioned  is  Cooper  v. 
Chitty{c)y  where  it  is  alluded  to  in  the  argument,  but  taken  no 
notice  of  by  the  Court.  But  I  think  I  ought  not  to  have  ad- 
mitted the  evidence  at  the  trial,  for  the  inquisition  is  not  under 
the  king's  writ,  but  merely  a  proceeding  by  the  sheriff  of  his 
own  author! ly. 

Rule  refused. 


1795. 

Latkow 
cLgcdntt 
Eambiu 


(a)  P.  146.  ci^,  30. 


{h)  P.  153. 


(c)  1  Burr.  2a  l  Blac.  es. 


Craufurd  and  Others  Executors  of  Sir  Hew  Crau-    Th^rsdnjf, 

_,  Feb,  12tb. 

FURD  against  Caines. 


^I^HE  circumstances  of  this  case  were  the  following.  Anne 
the  wife  of  the  Defendant  was  first  married  to  William 
Blomberg^  who  left  her  at  his  death,  lands  in  Yorkshire  of  the 
value  of  1200/.  a  year,  for  her  life.  She  afterwards  married 
Walter  Nisbei,  which  marriage  was  dissolved  by  an  act  of  Par- 
liament, by  which  the  lands  were  confirmed  to  Nisbet  during 
their  joint  lives,  subject  to  a  rent-charge  of  200/.  a  year,  which 
was  thereby  settled  on  the  wife,  during  the  same  period.  She 
then  married  the  Defendant  Caines^  who  together  with  her 
assigned  the  rent-charge  to  Sir  Hew  Craufurd^  during  the  joint 
lives  of  Nisbet  and  her,  and  by  the  same  deed  covenanted  to 
levy  a  fine  of  it,  and  further  granted  a  rent  charge  to  Sir  Hew 
of  the  same  sum  for  ninety-nine  years,  to  be  computed  from 
the  death  of  Nisbet,  in  case  he  should  die  in  the  life-time  of 
Anne,  if  she  should  so  long  live,  and  also  demised  the  lands  to 
a  trustee  for  a  long  term  of  years,  to  be  computed  in  the  same 
manner,  in  trust  for  the  better  securing  the  rent- charge.  A 
fine  sur  cognizance  de  droit  tantum  was  accordingly  levied  by 

H  H  2  the 


A  fine  levied 
of  a  rent- 
charge,  as- 
signed by 
way  of  an- 
nuity, will 
not  give  this 
court  autho- 
rity to  set 
aside  the 
annuity,  se- 
curities, &c. 
on  account 
of  a  defec- 
tive memo< 
rial,  there 
being 
neither  a 
warrant  of 
attorney  to 
enter,  nor 
judgment 
actually  en- 
tered in  this 
court 
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179^*      the  Defendant  and  his  wife,  and  he  gave,  as  a  farther  security, 
Craitf  kd   ®  bond  and  warrant  of  attorney  to  confess  a  judgment  in  the 
ofiahist      Court  of  King's  Bench*     A  motion  was  soon  afterwurds  made 
AiNEs.     .^  ^^^^  court  to  set  aside  the  annuity;  but  pending  the  rule, 
Sir  Hew  died,  no  judgment  having  been  entered  on  the  war- 
rant.    And  now  a  rule  was  granted  in  this  couit  to  shew  cause 
why  the  annuity  should  not  be  set  aside,  the  deed,  bond,  &c. 
given  up  to  be  cancelled,  and  the  fine  vacated,  on  the  ground 
that  the  memorial  did  not  truly  set  forth  the  consideration, 
1700/.  being  the  sum  stated  to  have  been  paid,  when  in  truth 
part  of  it  was  kept  back  by  Sir  Hew^  that  the  demise  to  the 
trustee  was  omitted,  and  no  mention  made  of  the  fiiie  or  the 
covenant  to  levy  it. 

Adair y  Serjt.,  shewed  cause.  This  application,  if  made  at 
all,  ought  to  be  to  the  Court  of  King's  Bench,  in  which  the 
warrant  of  attorney  was  given,  and  where  a  motion  to  this 
effect  has  been  already  made.  The  only  part  of  the  transac- 
tion of  which  this  court  can  take  cognizance,  is  the  fine;  but 
as  that  was  regularly  levied,  and  nothing  appears  to  impeach 
its  validity,  it  must  stand.  Another  objection  to  the  rule  is, 
that  this  is  one  of  the  excepted  cases  in  stat.  17  Geo.  3.  c.  26, 
the  eighth  section  of  which  enacts,  that  nothing  in  that  act  con- 
tained shall  extend  to  any  annuity  granted  "  under  any  au- 
thority or  trust,  created  hij  Act  of  PaiiiameiitJ*  But  however 
that  may  be,  it  is  obvious  that  nothing  has  been  done  in  this 
case  to  give  this  court  jurisdiction  of  the  subject-matter.  Le 
Blancy  Serjt.,  who  was  going  to  argue  on  the  same  side,  was 
stopped  by  the  Court. 

Clayton^  Serjt.,  contra.  With  respect  to  the  objection,  that 
the  application  ought  to  have  been  made  to  the  Court  of  King's 
Bench,  it  is  to  be  observed,  that  the  warrant  of  attorney  which 
was  to  confess  a  judgment,  in  an  action  at  the  suit  of  Sir  Hew 
Craufurd^  was  at  an  end  with  his  death.  It  would  therefore 
be  useless  to  apply  to  that  court.  The  fine  gives  this  court 
jurisdiction.  It  is  an  assurance  according  to  the  terms  of  the 
act,  and  comes  within  the  principle  of  those  cases  in  which  a 
jurisdiction  has  been  assumed,  Haynes  v.  Hare^  ante^  vol.  i. 
659.  Ex  parte  Chester^  4  Term  Rep.  B.  R.  694.  A  fine  is  also 
the  sanction  of  the  court  to  the  agreement  of  the  parties,  where 
an  action  has  been  brought,  and  if  there  is  good  cause,  they 

will 
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will   order  it  to  be   vacated,    Cro.  Eliz.  531.    Hubert* s  case,      1795. 
3  Lev.  36.    Htitchinson^s  case,  3  Wils.  115.    Waits  v.  Birkitt.    n 
The  meniorial  is  defective  *in  not  stating  the  consideration  truly,      n^uinst 
and  also  in  omitting  to  state  the  levying  of  the  fine,  which  was      ^  *""**" . 
in  the  nature  of  a  fresh  grant,  distinct  from  the  assignment,  ** 

and  which  alone  conveyed  the  interest  of  the  wife.  And  the 
memorial  being  void  in  part,  is  void  in  the  whole.  As  to  the 
argument,  that  this  is  one  of  the  excepted  cases  in  the  statute 
17  Geo.  3.  c.  26,  it  must  be  remembered  that  the  annuity  in 
question  as  far  as  it  respects  Sir  Hew  Cranfurd^  was  not  created 
by  the  act  for  dissolving  the  marriage  between  Nisbet  and  the 
wife  of  the  Defendant. 

The  Court  without  giving  any  decided  opinion,  as  to  the  al- 
leged defects  in  the  memorial,  held  that  as  there  was  neither 
a  judgment  nor  warrant  of  attorney  in  this  court,  they  had  no 
jurisdiction  of  the  matter  in  question ;  that  the  fine  did  not 
give  them  jurisdiction,  for  it  was  not  an  action  within  the 
meaning  of  the  4th  section  of  the  statute,  nor  was  it  such  an 
assurance  as  was  meant  by  the  3d  section ;  and  that  as  there 
was  no  intrinsic  defect  in  it,  or  irregularity  in  the  mode  of  levy- 
ing it,  they  had  no  authority  to  interfere,  and  order  it  to  be 
vacated. 

Rule  discharged* 


Vaughan  Qfiainst  Davies.  V'H^^f 

^  Feb.  12th. 

^HE  Plaintiff  recovered  a  verdict  for  200/.  against  the  De-  ^'  having 

fendant  in  an  action  of  trespass  for  taking  his  goods,  and  verdict 
the  Defendant  had  previously  obtained  judgment  against  the  J^^ns'  ^ 
Plaint iflF  on  a  bond  for  2000/.  who  was  surrendered  in  execu-  sum,  and  B. 
tion  of  that  judgment.  And  now  on  the  motion  oii  Bond,  Serjt.,   vfo^y  re!" 
a  rule  was   granted  to  shew  cause  why  it  should  not  be  re-  covered 
ferred  to  the  prothonotary  to  take  an  account  of  the  damages  against  A. 
recovered  on  the  verdict  obtained  by  the  Plaintiff,  and  tax  his  ^o""  a  larger 

sum,  and 

costs  thereon,  and  why  the  Defendant  should  not  be  discharged  taken  him  \n 

execution, 
the  Court  will  permit  the  Rum  recovered  by  j1.  by  the  verdict  and  the  costs  to  be  deducted  from  the 
amount  of  the  judgment  of  J7.,  and  satisfaction  to  be  entered  for  so  much,  notwithstanding  A.  is  insol- 
vent,  and  has  no  means  of  paying  his  Attomey*s  biiif   but  by  the  sum  for  which  he  obtained  the 
rerdjct  (a). 

(a)  [Vide  ante,  vol.  i.  p.  23.  note.] 

from 
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1795.      from  the  payment  of  such  damages  and  costs,  when  so  ascer- 

y  tained  and  taxed,  upon  his  entering  satisfaction  for  the  amount 

against      ♦thereof  on  the  judgment  recovered  by  him,  in  part  discharge 

DAvi.il.     ^j.  ^j^^^  judgment,  2  Black.  826.    Thrustout  v.  Crajier^  ante, 

-'  vol.  I.  23.   Schoole  v.  Noble,  217.    Nunez  v.  Modigliani,  657. 

O^Connor  v.  Murphy. 

Adair,  Seijt.,  shewed  cause  on  the  part  of  the  attorney  for 
the  Plaintiff,  on  affidavits  stating  that  he  had  no  fund  to  re- 
sort to  but  the  sum  recovered  by  the  Plaintiff  for  the  payment 
of  his  bill,  the  Phiintiff  himself  being  insolvent;  the  set*off 
therefore  ought  not  to  be  allowed  till  the  attorney's  bill  was 
satisfied.  He  said  that  the  Court  would  protect  an  attorney 
who  was  their  officer,  who  would  othcrvv'ise  be  without  remedy, 
and  that  in  the  Court  of  King's  Bench  the  equitable  right  of 
setting  off  the  sum  recovered  in  one  action  ngaiui^t  that  re- 
covered in  another,  was  always  subject  to  the  attorney's  lien 
for  his  bill,  for  which  he  cited  Mitchell  v.  Oldjteld,  4  Term 
Bep.  B.  B.  123.  and  Morland  v.  Laililey,  B.  R.  Trin.  34 
Geo.  3.  {a).     But 

On  this  day  after  consideration,  the  Court  said  that  the  at- 

(a)  Morland  and  Hammersley  v.  Loihley.  Same  v.  Lashley  ^  Ux, 
Both  these  causes  were  tried  at  the  sittings  Trin.  34  Geo.  3.  The  first  was 
an  action  upon  the  separate  bond  of  the  Defendant;  the  second  upon  the 
joint  bond  of  the  Defendant  and  his  wife.  In  the  first,  the  Plaintiff  obtained 
a  verdict,  and  in  the  second  was  nonsuited.  In  the  same  term  Henderson 
on  the  part  of  the  Plaintiff  obtained  a  rule  to  shew  cause  why  the  costs  of 
the  nonsuit  should  not  be  deducted  from  the  sum  given  by  the  verdict  in 
the  first  cause. 

Palmer  shewed  cause,  contending  on  the  authority  of  Mitchell  v.  Oliffield, 
4  Term  Rep.  B.  R.  12.3,  that  the  attorney  for  the  Defendants  had  a  lien  on 
the  judgment  for  his  costs.  In  support  of  the  rule  Henderson  cited  Barker  v. 
Braham,  5  Wils.  396,  and  attempted  to  distinguish  the  present  case  from 
Mitchell  V.  Oldjield,  because  there  were  different  attornics  in  the  different 
causes  in  that  case,  but  here  the  attorney  was  the  same  in  both.     But 

Lord  Kenyon  said,  that  circumstances  made  no  difference  between  the 
cases ;  and  as  to  the  case  in  Wilson,  it  did  not  there  appear  that  any  applica- 
tion was  made  on  the  part  of  the  attorney.  That  an  attorney  had  a  lien  on 
the  judgment  for  his  costs,  which  it  would  be  unjust  in  the  Court  to  take 
from  him.  The  rule  therefore  was  made  absolute,  with  a  reservation  of  the 
attorney's  lien.  But  as  his  costs  were  equal  to  the  costs  of  the  nonsuit,  the 
rule  was  afterwards  abandoned  *, 

*  See  also  6  Term  Hep.  B.  R.  456.  Randle  v.  Fuller. 

torney's* 
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tomey's  lien  did  not  extend  to  prevent  the  parties  in  the  cause     1795. 
from  having  the  benefit  of  the  set-oflF  which  was  applied  for  in    vaughak 
this  case,  and  therefore  made  the  agamtt 

Rule  absolute.  ^^"'' 

BuLLEli,  J.,  mentioned  that  a  similar  decision  had  taken 
place  this  term  in  the  Court  of  Chancery^  in  a  case  of  Barton  v* 
EtAeringten^ 


END   OF   HILARY  TEEM. 


IN 


IN  THE  COMMON  PLEAS. 

Hilary  Term,  in  the  Thirty-fifth  Year  of  the  Reign  of  King 

George  the  Third. 
IT  IS  ORDEUED,  That  upon  all  Process  sued  out  of 
this  Court,  returnable  the  last  Return  of  any  term,  if  the 
PlaintiiT  declares  in  London  or  Middlesex^  and  the  Defendant 
lives  within  Twenty  Miles  of  Ijondony  the  Defendant  shall  plead 
within  Four  Days  after  such  Declaration  filed  or  delivered, 
with  Notice  to  plead  accordingly,  without  any  Imparlance, 
providetl  such  Declaration  be  filed  or  delivered  on  the  Day  of 
such  Return,  [or  on  the  Day  next  after  the  same,  unless  such 
Return  Day  shall  happen  on  a  Saturday,  in  which  case  the 
Plaintiff  shall  have  the  Whole  of  the  Monday  following]  {a)  to 
file  or  deliver  such  Declaration  as  aforesaid.  And  in  case  the 
Plaintiff  declares  in  any  other  County,  or  the  Defendant  lives 
above  Twenty  Miles  from  London^  the  Defendant  shall  plead 
within  Eight  Days  after  the  Declaration  filed  or  delivered, 
with  Notice  to  plead  accordingly,  without  any  Imparlance, 
provided  such  Declaration  be  filed  or  delivered  as  aforesaid. 
And  it  is  further  ordered,  That  the  Rules  now  in  force 
respecting  the  Times  of  declaring  and  pleading  upon  any  pro- 
cess returnable  the  First,  Second,  or  Third  Return  of  any 
Term,  shall  also  extend  to  the  Fourth  Return  of  Enster  Term. 

Ja.  Eyre.  .  J.  Heath. 

F.  BULLER.  G.    RoOKE. 

(o)  [In  a  copy  of  the  order  verbatim,  the  whole  of  the  day  following].    In 

as  signed  by  the  Judges,  taken  from  a  Peacock's  Collections  of  the  Rules 

copy  in  the  possession  of  Mr.  Second-  and  Orders  of  the  Common   Picas, 

ary  Griffiihs,  see   2  Marsh.   338  (m)  the  passage  is  [or  on  the  day  after 

the  words  between  brackets  are  omit-  such  return,  in  case  the  same  shall 

ted,  and  in  their  place  are  inserted  happen  on  a  Sunday]  which,  it  has 

the  following  words  [or  on  the  day  been   observed,    conveys  a   directly 

next  after  such  return,  in  case  the  contrary  meaning  to  that  intended, 

same  shall  not  happen  on  a  Sunday,  See  2  Marsh,  ubi  sup, 
in  which  case  the  Plaintiff'  shall  have 


Hilary  Term,  in  the  Thirty-fifth  Year  of  the  Reign  of  King 

George  the  Third. 
IT  IS  ORDERED,  That  after  the  first  Day  of  the  next 
Term,  no  Judgment  shall  be  si<rned  for  non-payment  of  Issue 
Money ;  but  that  the  Issue  Money  shall  remain  to  be  taxed  as 
part  of  the  Costs  in  the  Cause. 

Ja.  Eyre.  J.  Heath. 

F.  BuLLER.  G.  RoOKE. 

CASES 


CASES 


ARGUED  AND  DETERMINED 


1795. 


IN  THE 


Courts  of  COMMON  PLEAS 


AND 


EXCHEQUER   CHAMBER, 


IN 


Easter  Term, 

In  the  Thirty-fifth  Year  of  the  Reign  of  George  II L 


MORLET  against  GaISFORD.  Monday, 

jipnl2'7th. 

npHIS  was  an  action  on  the  case,  and  the  declaration,  which  An  action 
■*•   consisted  of  only  one  count,  stated  that  the  Plaintiff  "  om  ^/Jj^*^ 

**  &C.    action  of 
trespatg,iB 
the  proper  remedy  for  an  injury  done  to  the  Plaintiff*8  carriage  by  the  servant  of  the  Defendant  negli- 
gently driving  his  carriage  against  it  (a). 


(a)  [So  where  the  Plaintiff  declared 
in  case  that  A.  so  negligently  steered 
his  vessel,  that  it  ran  foul  of  B*s,  the 
declaration  was  held  proper,  Ogle  v. 
Barnes,  8  T.  R.  188.  And  where  the 
Plaintiff  declared  in  case  against  the 
Defendant  for  sinkins  his  boat,  and 
afler  averring  a  non-teazance  in  the 
Defendant,  stated  him  to  have  acted 
with  great jTorce and  violence;  on  error 
brought,  it  was  held,  that  the  Plaintiff 
had  declared  rightly  in  case,  Turnery. 
Hawkins,  1  Bos.&  Pul.  472.  Again, 
where  the  declaration  was  for  driving 
the  Defendant's  cart  against  the 
Plaintiff's  horse  with  force  and  vio- 
lence, alleging  it  to  have  been  done 
*•  by  and  through  the  mere  negli- 
gence, inattention,  and  want  of  pro- 


per care"  of  the  Defendant,  the 
Court  of  Common  Pleas  on  demur- 
rer held,  that  case  was  the  proper 
form  of  action,  Rogers  v.  Tmbleion^ 
2  Bos.  &  Pul.  N.  R.  1 1 7.  So  in  Hug- 
sett  V.  Montgomery,  Id.  446.  the  same 
Court  held,  that  if  one  ship  run 
against  another  by  the  negligence  of 
the  pilot  while  the  owner  is  on  board, 
the  remedy  against  the  owner  is  an 
action  on  the  case.  So  also,  where 
an  action  in  case  was  brought  against 
three  Defendants,  and  the  declaration 
stated  that  the  Defendants  so  care- 
lessly managed  their  coach  and 
horses,  that  the  coach  ran  against 
the  Plaintiff  and  broke  his  leg;  and 
it  appeared  in  evidence  that  one  of 
the  Defendants  was  driving  at  the 

time 
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1795. 

MORLET 

against 
Gauford. 


^^  &c.  at,  &a  was  lawfully  possessed  of  a  certain  carriage  called 
**  a  chaise,  and  of  a  certnin  horse  then  and  there  drawing  the 
**  same ;  and  the  Defendant  was  then  and  there  also  possessed 
*^  of  a  certain  cart  and  a  certain  horse,  then  and  there  drawing 
<<  the  said  cart,  and  then  and  there  by  a  certain  then  servant 
<<  of  him  the  said  Defendant,  had  the  care,  conduct,  and 
<*  management  of  the  said  horse  and  cart  of  the  said  Defend- 
*^  ant,  and  of  the  driving  thereof,  to  wit,  at,  &c.  yet  the  said 


dme  when  the  accident  happened, 
and  the  jury  found  that  it  happened 
through  his  negligent  driving,  it  was 
held,  that  the  Plainttflf  might  main- 
tain case  against  all  the  proprietors, 
although  he  might  perhaps  have  been 
entitled  to  bring  trespass  against  the 
one  that  drove  the  coach,  Moreton 
y.  Hardem,  4  B.  &  C.  S23. 

On  the  other  hand,  in  Leame  v. 
Brat/f  3  East,  593,  an  action  of  tres- 
pass asainst  the  Defendant  for  acci- 
dentally drivine  his  carriage  against 
another's,  was  neld  rightly  brou^t ; 
and  in  Covell  y.  laming,  1  Campb. 
N.P.C.  497.  it  was  held,  that  if  the 
owner  of  a  ship  being  himself  on 
board,  and  standing  at  the  helm,  un- 
intentionally runs  her  against  another 
ship  by  unskilful  management,  tres- 
pass is  maintainable.  So  in  Loftm  v. 
Cross,  2  Campb.  N.  P.  C.  464.  where 
the  Defendant  had  run  against  and 
injured  the  Plaintiff's  chaise.  Lord 
EUenborough  held,  that  trespass  was 
the  proper  remedy.  So  also,  where 
the  Defendant  drove  a  chaise  against 
another  chaise,  in  which  the  Plain- 
tiff's wife  was  then  riding,  whereby 
she  sustained  an  injury,  the  Court  of 
Common  Pleas  held,  that  the  action 
was  rightly  brought  in  trespass  by  the 
husband  and  wife,  Hopper  und  Wife, 
V.  Reeve,  1  B.  Moore,  407. 

Upon  the  whole,  the  following 
distinctions  seem  deducible  from  the 
cases  on  this  subject. 

I.  Where  the  injury  arises  from 
the  negligence  of  the  Defendant,  and 
the  act  is  at  the  same  time  imniediaie, 
as  where  the  Defendant  by  negligent 
driving  runs  against  the  Plamtiff's 
carri^c,  the  Plaintiff  may  maintain 
case  ^r  the  negligence,  waiving  the 
trespass.  As  to  tne  latter  point,  see 
Halt  V.  Pickard,  3  Campb.  N.  P.  C. 
188.  where  it  is  said  by  Lord  Elien" 


borough,  that  it  may  be  worthy  of 
consideration  whether  in  those  in- 
stances in  which  trespass  may  be 
maintained,  the  party  may  not  waive 
the  trespass  and  proceed  for  the  tort: 
see  also  BrantconA  y.  Bridg€$,  1  B. 
&  C.  145.  So  it  is  said  by  Bayley,  J., 
in  observing  upon  the  case  of  Leame 
y.  Bray,  that  "  at  the  trial  Lord  El- 
lenborough  thought  it  should  have 
been  case,  but  on  further  conuder- 
ation,  the  Court  was  of  opinion  that 
trespass  was  maintainable,  Jnd  tkeydid 
not  decide  that  an  action  on  the  case 
would  have  been  improper,**  Moreton 
V.  Hardem,  4  B.  &  C.  226.  But  in- 
stead of  waiving  the  trespass,  the 
Plaintiff  may,  if  he  please,  proceed 
for  the  immediate  injury,  and  bring 
an  action  of  trespass. 

IL  Where  the  injury  arises  from 
the  negligence  of  the  De/endant^s  ser" 
vants,  case  only,  and  not  trespass,  is 
maintainable  against  the  master, 
in.  Where  the  injury  arises  not 
*  from  the  negligence  of  the  Defendant, 
but  the  act  is  both  wilful  and  tm- 
mediate,  trespass  b  the  proper  fonn 
of  remedy. 

IV.  Where  the  injury  is  not  imme" 
diaie,  but  only  consequential  upon  the 
act  done,  the  remedy  is  case,  and  not 
trespass. 

V.  Where  the  Plaintiff  is  the  owner, 
but  not  entitled  to  the  immediate 
possession  of  a  chattel,  injured  by  the 
Defendant  driving  violently  against 
it,  case,  and  not  trespass,  must  be 
brought.  Holly,  Pickard,  5  Campb. 
N.  P.  C.  187.  But  a  mere  gratuitous 
permission  to  a  third  person  to  use  a 
chattel,  does  not  take  it  out  of  the 
possession  of  the  owner  so  as  to  pre- 
vent him  from  maintaining  trespass 
for  an  injury  done  to  it  while  it  is  so 
used.  Ijoian  v.  Cross,  2  Campb. 
N.  P.  C.  464.] 

**  Defendant 


it 

6i 
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"  Defendant  by  his  said  servant  then  and  there  so  negligently      1795. 
"  and  unskilfully  managed  and  behaved  himself  in  the  pre-    j^^^^^^ 
mises,  and  so  badly,  ignorantly,  and  negligently,  drove,  ma-      againu 
nnged,  guided,  and  governed  the  said  cart  and  horse  of  the 
*'  said  Defendant,  that  the  said  cart  for  want  of  good  and  suf-    [  443  ] 
'*  ficient  care  and  management  thereof,  and  of  the  said  horse 
*^  so  then  and  there  drawing  the  same  as  aforesaid,  then  and 
*^  there  struck  and  ran  to  and  against  the  said  chaise  of  the 
"  said   Plaintiff  with  great  force  and  violence,  and  then  and 
*^  there  pulled,  forced,  and  dragged  the  same  to  a  great  distance, 
*^  and  then  and  there  broke  to  pieces,  destroyed,  and  damaged 
*'  the  said  chaise,  and    one  of  the  wheels  of  the  said  chaise, 
**  and  the  shaft  thereof,  to  wit,  at,  &c.  whereby  the  said  chaise 
*^  of  the  said  Plaintiff  then  and  there  became  and  was  crushed, 
'^  broken,  damaged,  and  injured,  and  he  the  said  Plaintiff  was 
<<  forced  and  obliged  to  lay  out  and  expend,  and  did   lay  out 
"  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  30/.  in 
*^  and  about  the  repairs  and  amendment  thereof,  to  wit,  at,  8cc. 
**  to  the  damage,  &c. " 

A  verdict  having  been  found  for  the  Plaintiff,  Cochell^  Seijt, 
now  moved  in  arrest  of  judgment  on  the  ground  that  the  action 
ought  to  have  been  trespass,  and  not  case,  as  the  injury  was 
direct,  and  not  consequential.  It  was  not  necessary,  he  said, 
that  the  act  done  should  be  unlawful,  to  make  it  a  ground  of 
trespass;  as  if  a  man  lift  up  a  stick  to  defend  himself,  and  by 
accident  strike  another,  there,  though  the  act  was  lawful,  yet 
trespass  lies.  A  fortiori  therefore  where  the  act  is  unlawful,  as 
in  the  present  instance,  trespass  is  the  proper  remedy.  And  he 
cited  Day  v.  Edwards^  5  Term  Hep.  B.  R.  648.  and  Savignac  v. 
Roome^  6  Term  Rep.  B.  R.  where  the  ground  of  the  decision 
waS|  not  that  the  act  was  wilful,  as  the  counsel  contended,  but 
that  there  was  a  direct,  and  not  a  consequential  injury. 

The  Court  seemed  at  first  inclined  to  refuse  the  rule,  saying 
that  it  was  difficult  to  put  a  case  where  the  master  could  be 
considered  as  a  trespasser  for  an  act  of  his  servant  (a),  which 
was  not  done  at  his  command ;  but  they  said,  that  respect  for 
the  decisions  of  the  Court  of  King's  Bench  would  induce  them 
to  give  the  point  farther  consideration,  and  accordingly,  a  rule 

(a)  [That  a  roaster  is  not  liable  in  action  on  the  case  for  his  negligence, 
trespass  for  the  wilful  act  of  his  scr-  vide  UPManus  v.  CrickcUy  1  East, 
vant,  though  he  is  answerable  in  an      106.  Lcqtncv.  Bray,  3  East,  601.] 

to 
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1795.     to  shew  cause  was  granted  ;  but  a  few  days  afterwardSf  CockfU 
^  acknowledged  that  the  rule  could  not  l>e  supported,  in  which 

against      the  Court  Concurred,  being  clearly  of  opinion  that  case,  and  not 
trespass,  was  the  proper  form  of  action. 

Role  discharged. 


GAuroaD. 


[444]  '' 

-rfjltf^h.  Smith  and  Others,  Assignees  of  Eustace, 

a  Bankrupt,   against  Coffin  and  Ux. 

ji.  by  hit  ,   npHIS  was  a  writ  of  entry  sur  abaiemetU,  and  the  count  was 

will  recitinff     JL  n  \i  /  \ 

••  u  to  such  as  follows  (c). 


^o'W^y  «^  «  County  of  the  City  of  Exeter^  to  wit,  Henry  Smithy  Joseph 
hMB  pleased  *^  Hwitf  and  William  Spicer,  assignees  of  the  estate  and  effects 
wii^'made  "  °^  Thomas  Eustace  deceased,  a  bankrupt,  according  to  the 
a  provition  «<  form  of  the  Statutes  made  concerning  bankrupts,  by  Nathaniel 
a^'^law'an?  **  Batten  their  attorney,  demand  against  Edmund  Coffin  and 
"  devised  aU  it  Sarah  his  wife,  one  messuai^e  with  the  appurtenances,  and  six 

the  rest  and  _  ,        ,   .       ,  »  \       n  e^  »        n.  »      »f  •       i       ^-»  e 

residue  of  ^*  acres  of  land  in  tlie  parish  ot  oamt  Stdwell  in  the  County  of 
chat^**  "  ^^^  ^^^y  ^^  JS^re'/^r,  which  they  claim  to  be  their  right  and 
lights,  ere-  <<  inheritance  as  such  assignees  as  aforesaid,  and  into  which  the 
al Midi^-^  "  said  Edmund  and  Sarah  have  not  entry,  but  by  Hannah  iSw- 
fumtary  et-   ♦«  i^ce^  who  deviscd  the  said  tenements  with  the  appurtenances 

tate  whatso-  ,  .  . 

ever  to  B,  **  to  the  said  Edmund  and  Sarah^  and  who  unjustly  abated  into 
^°'  ^il**!21    "  the  same  after  the  death  of  Thomas  Eustace  father  of  the  said 

use,  i)enetit| 

and  dispos-  <<  Thomas  Eustace  the  bankrupt,  wlio  was  heir  of  the  said  Tho- 
this  clause,  **  mas  Etistocc  the  father  within  fifty  years  now  lust  patst,  and 
B.  took  an  «  thereupon  the  said  Henry  Smithy  Joseph  Hwit^  and  fVilliam 
in  the  lands  *^  SpiccT^  assignees  as  aforesaid,  say  that  the  said  Thomas  Eus^ 
of  the  testa-  «j  ^^^^  ^^iq  father  was  seised  of  the  tenements  aforesaid,  with 

tor  [a),  ' 

The  right  to  «  the  appurtenances  in  his  demesne  as  of  fee  and  right,  in  time 

actiSi*^  "  of  peace,  in  the  time  of  our  lord  the  now  king,  to  wit,  within 

gr.  a  writ  of  «  fjj^^  years  last  past,  by  taking  the  esplecs  thereof  to  the  value, 

abatement,  ^^  and  on  the  first  day  of  Ju7ie  in  the  year  of  our  Lord  1767) 

Ssi^eeVof  "  ^'^^  ^^  seiscd  thereof,  upon  whose  death  the  said  Hannah 

a  bankrupt,  ^^  Eustace  abated  into  the  said  tenements  with  the  appurte* 

words  of  the  "  nances,  and  was  seised  thereof,  and  died  so  thereof  seised  on 

deed  of  as-  cc  ^\^q  jg^j  Jay  gf  December  1792,  and  from  the  said  Thomas 

sienmcnt  "^  ' 

W'  (a)  [Vide  Daily  v.  King,  ante  vol.  i.  (c)  Which  not  being  in  daily  prac- 

page  1.  and  the  note  there.]  tice,  is  stated  at  length. 

lb)  [Vide  Chrke  v.  Calvert,  8  Taunt. 
750.  3  B.  Moore,  11 1.  S.  C] 

*'  Euslacc 
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^^  Eustace  the  father,  the  right  descended  to  the  said  Thomas     17^5. 

**  Eustace  the  bankrupt^  then  being  of  the  age  of  sixteen  years,  as     

"  son  and  heir  of  the  said  Thomas  Eustace  the  father,  and  remain-  agamat 
"  ed  and  continued  in  the  said  Thomas  Eustace  the  bankrupt,  till  CornK. 
**  the  time  of  his  bankruptcy  hereinafter  mentioned.''  It  was  then 
stated,  that  after  the  right  so  descended  to  the  said  Thomas  Eus- 
tace the  bankrupt  as  aforesaid,  and  while  the  same  so  as  aforesaid  [  445  ] 
remained  and  continued  in  him,  to  wit,  on  the  25th  of  March 
1774,  he  was  a  trader,  and  became  a  bankrupt  on  the  3d  Fe- 
hruary  1789*  The  issuing  the  commission,  and  the  proceedings 
under  it  were  then  set  forth,  the  assignment  by  the  commis- 
sioners being  stated  to  have  been  made  by  an  indenture  of  bar- 
gain and  sale,  by  which  they  did  ^'  order,  grant,  bargain  and 
**  sell,  unto  them  the  said  Henry  Smithy  Joseph  Hunt  and  WiU 
<<  liam  Spicerj  their  heirs  and  assigns,  all  and  singular  the  mes- 
'*  suages,  lands,  tenements  and  hereditaments,  whatsoever  and 
<*  wheresoever,  of  or  belonging  to  the  said  Thomas  Eustace  the 
"  bankrupt,  in  fee  simple,  fee  tail  or  for  life,  or  otherwise,  with 
<*  their  respective  rights,  members  and  appurtenances,  and  all 
"  the  estate,  right,  title,  interest,  property,  profit,  benefit,  and 
^'  equity  of  redemption,  claim  and  demand,  whatsoever,  which 
<^  ht  the  said  Thomas  Eustace  the  bankrupt  at  the  time  of  his 
*'  becoming  bankrupt  as  aforesaid,  had  of,  in  or  to  all  and  sin- 
**  gular  the  said  messuages,  lands,  tenements  and  hereditaments, 
**  respectively,  to  have  and  to  hold  all  and  singular  the  said 
**  messuages,  lands,  tenements  and  hereditaments,  with  their 
"  and  every  of  their  rights,  members  and  appurtenances,  unto 
<*  them  the  said  Henry  Smithy  Joseph  Hunt  and  William  Spicer 
**  (the  assignees),  their  heirs  and  assigns,  to  and  for  the  only 
**  benefit  and  advantage  of  them  the  said  Henry  Smithy  Joseph 
**  Hunt  and  William  Spicer^  their  heirs  and  assigns  for  ever,  or 
*<  according  to  the  said  Thomas  Eustace  the  bankrupt's  right 
'^  and  interest  therein,  subject  to  such  mortgage  or  mortgnges, 
**  or  other  charges  and  incumbrances,  if  any  such  there  should 
'*  be,  as  the  same  were  rightfully  charged  with  and  liable  to,  in 
**  trust  nevertheless,  &c."(a)  It  was  then  stated  that  the  bank- 
rupt obtained  his  certificate,  and  afterwards  died :  **  and  so  the 
**  right  of  the  said  Thomas  Eustace  the  bankrupt  of  and  in  the 

(a)  This  deed  appears  to  be  Id  the      on  it  in  the  argument,  it  is  particu* 
usual  form  used  by  commissioners  of     larly  stated, 
bankrupts,  but  as  stress  was  laid  up* 

<^  tenements 
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1795.     **  tenements  aforesaid,  with  the  appurtenances,  came  to  and 

g^j^^      "  vested  in  the  said  Henry  Smithy  Joseph  Hunt  and  William 

Qgfmitt      <<  SpiceTf  as  such  assignees  as  aforesaid,  who  now  demand  the 

**  same  as  such  assignees  aforesaid,  and  into  which,  &c.  aRcl  who 

"  after  the  death,  &c.,  and  therefore  they  bring  suit,  &c/' 

The  Defendants  came  and  defended  their  right  when,  &c.  and 
pleaded,  1st.  That  Thomas  Eustace  did  not  become  a  bankrupt; 
[  4-46  ]  on  which  issue  was  joined.  And  2dly,  by  leave  of  the  Court, 
&c.  that  the  said  Thomas  Eustace  the  father  being  seised  in  fee 
of  the  tenements  aforesaid,  made  his  will,  and  thereby  devised 
the  said  tenements,  with  the  appurtenances,  to  his  wife  the  said 
Hannah  Eustace  in  fee,  and  died ;  by  virtue  of  which  devise 
she  the  said  Hannah,  after  the  death  of  the  said  Thomas  Eu^ 
iace  the  father,  entered  into  and  was  seised  in  fee  of  the  pre- 
mises, and  being  so  seised,  before  the  intermarriage  of  the  said 
Edmund  and  Sarah,  duly  made  her  will,  and  devised  the  said 
tenements,  with  the  appurtenances,  to  the  said  Sarah  Coffin^  by 
her  then  name  and  description  of  her  daughter  Sarah  Eustace, 
her  heirs  and  assigns  for  ever,  and  afterwards,  and  after  the 
intermarriage  of  the  said  Edmund  and  Sarah  died  so  seised. 
By  virtue  of  which  said  devise  the  said  Edmund  and  Sarah,  in 
right  of  the  said  Sarah,  after  the  death  of  the  said  Hannah,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  entered  into  the 
said  tenements,  with  the  appurtenances,  and  became  and  were, 
and  continually  from  tlience  hitherto  have  been,  and  still  are 
seised  thereof,  in  their  demesne  as  of  fee  in  right  of  the  said 
Sarah,  &c. 

The  replication,  as  to  so  much  of  the  plea  as  related  to  the 
messuage  with  the  appurtenances,  part  of  the  tenenients  in  the 
declaration  mentioned,  was  that  Thomas  Eustace,  the  father, 
did  not  devise  the  same  to  his  wife  Hannah  Eustace  and  her 
heirs,  modo  et  forma,  &c.,  on  which  issue  was  joined.  And  as 
to  so  much  of  the  plea  as  related  to  the  six  acres  of  land,  resi- 
due of  the  tenements,  &c.,  that  Thomas  Eustace  the  father,  at 
the  time  of  making  his  will,  was  not  seised  in  fee  of  those  six 
acres,  &c.,  on  which  also  issue  was  joined. 

This  cause  was  tried  at  Exeter,  at  the  Summer  Assizes  1 794, 
when  the  only  question  left  to  the  jury  was,  whether  Thomas 
Eustace  the  son  committed  an  act  of  bankruptcy,  which  was 
found  in  the  affirmative,  every  other  fact  respecting  the  first 
issue  being  admitted.     It  was  also  agreed  that  a  verdict  should 

be 
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be  taken  for  the  PlaintifTs  on  the  third  issue,  and  the  following     1795« 
case  made  for  the  opinion  of  the  court,  on  the  second.  SmitiT 

Thomas  Eustace  the  father,  being  seised  in  fee  of  the  mes-  againu 
suage  in  Saint  SidxcelTs  mentioned  in  tlie  declaration,  and  also 
having  an  interest  in  a  house  in  another  parish,  in  which  he 
then  lived,  made  his  will  bearing  date  the  third  day  of  May, 
1763,  in  the  following  words;  ^^  As  to  such  worldly  estate,  as 
*^  God  in  his  kind  providence  has  been  pleased  to  bless  and 
^^  favour  me  with,  I  give  and  dispose  of  the  same  in  manner  C  ^^7  ] 
*^  and  form  following,  that  is  to  say ;  First,  I  give  and  be- 
**  queath  unto  my  son  Thomas  Eustace  the  sum  of  two  hundred 
*^  pounds  of  lawful  money  of  Great  Britain,  to  be  paid  unto 
<^  him  out  of  my  residuary  estate  and  effects,  by  my  executrix 
^*  hereinafter  named,  when  and  if  he  shall  attain  the  age  of 
'<  twenty-one  years  ;  but  my  will  is,  that  if  he  shall  happen  to 
^^  die  under  that  age,  that  the  said  sum  of  two  hundred  pounds 
^^  shall  sink  in  my  residuary  estate,  for  the  benefit  of  my  said 
^*  executrix.  Also  my  will  is,  that  my  said  son  shall  as  soon 
'^  after  my  decease,  as  my  said  executrix  shall  think  fit  and  con- 
**  yenient,  be  by  her  placed  and  bound  out  to  some  trade,  pro- 
^^  fession  or  business,  and  that  she  do  and  shall  by  and  out  of 
'<  my  said  residuary  estate,  pay  the  consideration-money  to  be 
*<  paid  or  given  with  him  on  that  occasion,  and  also  provide 
<*  for,  maintain  and  educate  my  said  son,  until  he  shall  be  so 
^  placed  and  bound  out  as  aforesaid,  in  a  decent  and  suitable 
*<  manner,  and  during  the  time  of  such  his  apprenticeship,  and 
"  until  he  shall  attain  his  said  age  of  twenty-one  years  or  die, 
'^  which  shall  first  happen,  find  and  provide  for,  and  allow 
^^  and  give  unto  him  proper  and  suitable  cloaths,  and  wearing 
<<  apparel,  and  all  other  necessaries  whatsoever,  except  such 
^'  as  the  master  with  whom  be  may  be  placed  and  bound  out, 
<<  shall  in  and  by  the  indenture  of  apprenticeship  for  that  pur- 
^'  pose  to  be  made  and  executed,  covenant  and  agree  to  pro- 
^  vide,  it  being  my  express  will  and  intention,  that  my  said 
^  son  shall  be  as  much  the  object  of  my  said  executrix's  care, 
''  as  he  would  have  been  of  mine  had  I  been  living,  to  educate, 
<<  provide  for  and  maintain  him.  Also  all  that  my  messuage, 
"  tenement  or  dwelling-house,  wherein  I  now  live,  with  the  ap- 
*•  purtenances  and  the  reversions,  remainders,  rents,  issues  and 
<*  profits  thereof,  (subject  nevertheless  with  my  personal  estate, 
**  to  the  payment  of  the  said  legacy  of  two  hundred  pounds  to 

"my 
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1795.  ^^  my  son,  Mvhen  and  iF  he  shall  attain  his  said  age  of  twenty- 

T  **  one  years  as  aforesaid,)  I  hereby  give  and  devise  unio  my 

agauuu  "  dear  wife  Hannah  Eustace  her  heirs  and  assigns  for  everi 

CorriM.  „  ^jg^  ^11  ^j^^  j.^g^  ^j^j  residue  of  my  goods,  chattels,  rights, 

"  credits,  personal  and  testamentary  estate  whatsoever,  where- 
'*  soever,  and  in  whose  hands  soever,  not  hereinbefore  parti- 
'^  cularly  given  and  bequeathed,  (subject  nevertheless  to  the 
^^  payment  of  the  said  legacy  of  two  hundred  pounds  to  my  said 
'*  son,  and  to  such  provision  for  binding  out,  maintaining  and 
r  448  1  **  educating  him  as  aforesaid,  and  also  to  the  payment  of  all 
'*  my  just  debts  and  funeral  expences,  to  and  with  the  payment 
^*  whereof,  I  hereby  subject  and  charge  the  same,)  I  hereby 
<*  give  and  bequeath  unto  my  said  dear  wife  Hannah  Eustace  far 
*'  her  own  uscj  benefit  and  disposal.  Lastly,  I  hereby  make,  or- 
**  dain,  nominate  and  appoint  my  said  wife  Hannah  Eustace, 
'*  whole  and  sole  executrix  of  my  last  will  and  testament." 

In  June  1 763  the  testator  died,  and  his  widow  Hannah  Eus* 
tace  entered  into  possession  of  the  house  in  St.  Sidwelfs  by  vir- 
tue of  the  residuary  clause  in  the  will,  and  received  the  rents 
and  profits  until  her  death.  And  the  question  for  the  opinion 
of  the  court  was. 

Whether  she  took  any,  and  what  estate  in  the  said  messuage 
in  St.  SidwelVs  under  the  will  ?  If  the  court  should  be  of  opi- 
nion that  she  took  an  estate  in  fee,  a  verdict  to  be  entered  for 
the  Defendants  on  the  second  issue;  if  she  took  no  estate,  or 
only  an  estate  for  life,  the  verdict  on  that  issue  to  be  entered 
for  the  Plaintiffs. 

This  question  was  argued  in  Hilary  Term,  by  Le  Blanc, 
Serjt.,  for  the  Plaintiffs  in  the  following  manner.  On  the  true 
construction  of  this  will,  Hantiah  Eustace  took  no  estate  in  the 
house  in  St.  SidwelVs.  The  facts  are  that  the  testator  had  two 
houses,  one  in  St.  SidwelCs,  and  another  in  which  he  lived. 
But  he  makes  no  mention  of  that  in  St.  SidwelTs  in  any  part  of 
the  will,  it  therefore  could  not  pass  to  the  wife  unless  it  be  in- 
cluded in  the  residuary  clause.  But  the  court  will  not  disin- 
herit the  heir  at  law,  without  seeing  a  clear  expression  of  the 
intention  of  the  testator  that  some  other  person  should  take 
the  inheritance.  Though  it  be  true  that  where  a  legacy  is 
given  to  the  heir  at  law,  an  intention  may  be  presumed  in  the 
testator,  that  he  should  not  inherit,  yet  that  circumstance  will 
not  be  suflicient  to  exclude  him  unless  the  estate  is  expressly 

devised 
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devised  to  somebody  else,  notwithstanding  the  introductory 
part  of  the  will  refers  to  all  the  estate  and  effects  of  the  testator, 
according  to  the  rule  laid  down  by  Lord  Mansfield  in  Denn  v. 
Gaskirif  Cowp.  657,  and  in  S/iaw  v.  Russell  there  cited.  To 
the  same  point  also  is  Right  v.  Sidebotham^  DougL  7o9,  8vo. 
The  question  then  is  whether  the  words  "  all  the  rest  and  resi- 
due of  my  testamentary  estate,"  used  in  the  residuary  clause, 
contain  such  an  express  devise  to  the  widow,  as  will  exclude 
the  heir?  Now  when  the  testator  devises  the  house  in  which 
he  lived  to  her,  he  uses  legal  phrases  in  order  to  give  her  an 
estate  in  fee,  he  describes  it  as  the  house  in  which  he  live<!, 
and  gives  it  to  "  her  heirs  and  assigns  for  ever."  It  appears 
therefore  that  he  knew  the  force  of  technical  expressions,  and 
it  is  to  be  presumed,  that  if  he  had  meant  that  she  should  take 
the  house  in  St.  SidweU's^  he  would  have  described  that  house 
in  the  same  manner.  But  the  words  testamentary  estate  are  pe- 
culiarly applicable  to  personal  property,  and  they  are  here 
coupled  with  the  words  " goodsj  chattels^  rights  and  creditSy^ 
which  are  expressive  of  that  species  of  property  alone. 

Williams^  Serjt.,  contra.  Though  the  introductory  clause 
mentioning  all  the  testator^s  "joorld/y  estate^  taken  by  itself 
proves  nothing,  yet  when  connected  with  the  rest  of  the  will, 
it  affords  a  good  ground  on  which  to  reason  in  favour  of  the 
devisee.  2  Fern.  690,  Beachcroft  v.  Beachcroft.  Cas.  Temp. 
Talbot.  157,  Ibbctson  v.  Beckwith.  1  fVils.  333,  Grayson  v. 
Atkinson.  3  Ihirr.  1618,  Frogmorton  v.  Holyday.  Coxsp.  299, 
Iloiian  V.  Jackson. 

As  to  the  case  of  Denn  v.  Gaskin^  Lord  Mansfield  there 
niakes  a  distinction  between  cases  where  the  testator  connects 
the  introductory  clause  "  as  to  all  his  worldly  estate"  with  the 
particular  devise,  and  where  there  is  no  such  connexion ;  and 
neither  in  that  case,  nor  that  of  Shmv  v.  Russell,  was  there  any 
such  connexion  ;  but  there  is  in  the  present.  In  those  cases 
too,  there  was  a  mere  formal  bequest  to  the  heir  at  law,  of  105. 
in  one,  and  Is,  in  the  other,  therefore  no  provision  was  made 
for  him  ;  but  here,  besides  a  legacy  of  200/.,  express  directions 
are  given  to  defray  the  expc^nces  of  apprenticing  and  maintain- 
ing the  heir  out  of  the  residuary  estate.  It  does  not  appear 
therefore  that  the  testator  meant  to  give  him  a  larger  share  of 
any  of  his  property.  If  he  dies  under  21,  the  legacy  of  200/.  is 
to  stTik  into  the  residuary  estate.     Now  the  term  sink  into  the 
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1795.     estate  is  peculiarly  applicable  to  land,  and  is  accordingly  used 

in  marriage  seltlements  when  the  portions  of  younger  children 

against      who  may  die  under  age  are  not  to  be  raised.     And  the  word 
CoFFiK.     «  estate '\  though  coupled  with  expressions  applicable  to  per- 
sonal property,  will  pass  a  fee.  2  Term  Rep.  B.  R,  659,    TiUy 
V.  Simpson  {a). 

It  is  also  a  rule  of  law,  that  every  word  in  a  will  shall  be  et 
fective  if  possible.  But  unless  the  word  testamentary  be  here 
understood  to  relate  to  land,  it  will  be  useless,  for  the  other 
[  450  ]  words  are  fully  sufficient  to  pass  all  the  personal  property  of 
the  testator.  In  ancient  times  no  man  could  dispose  of  his  real 
estate  by  will.  By  degrees  that  privilege  was  allowed  ;  as  for 
instance,  by  the  custom  of  particular  towns.  It  was  not  till  the 
passing  of  the  statute  82  Hen,  8.  c.  1,  that  a  free  disposition  by 
will  of  lands  was  allowed.  But  that  statute  and  the  34  and  35 
Hen.  8.  c.  5,  both  use  the  terms  mU  and  testament  as  syno- 
nymous. Where  the  intention  also  of  the  testator  is  to  be  col- 
lected from  the  context,  even  the  word  legacy  will  pass  a  real 
estate.  1  Burr.  268,  Hope  v.  Taylor,  b  Term  Rep.  B.  R.  71 6, 
Hardacre  v.  Nash.  Here  too  the  residuary  bequest  is  charged 
with  the  payment  of  debts,  the  real  estate  therefore  ought  to  pass 
for  the  benefit  of  creditors.  And  that  the  residuary  clause 
in  the  will  in  question  is  sufficient  to  include  a  devise  of  land, 
appears  from  1  Com.  Rep.  164,  Hopeivell  v.  Ackland.  Ibid.  337, 
Scott  V.  Alberry. 

BuLLEii,  J.  (6)  Cases  of  this  sort  depend  on  niceties  of  ex- 
pression, and  sometimes  even  on  a  single  word,  and  as  it  has 
been  frequently  said,  the  nonsense  of  one  man  cannot  be  a 
guide  for  that  of  another.  But  the  question  always  must  be, 
what  was  the  intention  of  the  testator?  That  is  the  polar  star 
by  which  we  must  be  guided.  Where  it  is  apparent  in  the  in- 
troductory part  of  the  will,  that  the  testator  meant  to  dispose  of 
the  whole  of  his  properly,  and  the  expressions  in  the  residuary 
clause  may  include  a  real  estate,  that  clearly  is  to  be  taken  in 
the  largest  sense,  in  order  to  correspond  with  the  introductory 
part.  This  case  is  different  both  from  Deim  v.  Gaskin  and 
Shavj  V.  Russell,  for  in  neither  of  those  cases  did  the  introduC' 
tory  clause  profess  to  dispose  of  all  the  property  of  the  testator. 
That  circumstance  distinguishes  this  case,  and  brings  it  within 


(a)  On  this  point  see  likewise  Doe  v.  Chapman,  ante,  vol.  i.  225. 
(6)  Absent  the  Lord  Chief  Justice. 
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the  authority  of  tliat  of  Grayson  v.  Atkinson^  before  Lord  Hard       1795. 

KJDicke^  where  the  introductory  clause  was,  "  as  to  all  my  tern-     T 

**  poral  estate  wherewith  it  hath  pleased  God  to  bless  me,  I  give  againsi 
"  and  devise  the  same  as  follows."  Here  the  testator  meant  to  ^^*^"*- 
devise  all  his  property ;  the  word  testamentary  is  as  well  appli- 
cable to  real  as  to  personal  estate;  and  if  it  be  not  applied  in 
this  case  to  the  real  property,  it  is  merely  tautologous;  and  in 
construing  wills  the  Court  will,  if  possible,  give  a  meaning  to 
every  word.  I  am  therefore  of  opinion  that  therd  should  be 
judgment  for  the  Defendant. 

Heath,  J.  1  am  of  the  same  opinion,  and  my  reasons  arc  [  451  ] 
these :  first,  The  testator  sets  out  with  declaring  his  intention 
to  dispose  of  all  his  property ;  secondly,  he  leaves  200/.  to  his 
heir  at  law ;  and  thirdly,  the  residuary  clause  is  sufficient  to 
pass  the  estate  in  question ;  for  the  word  testametitary  is  a  most 
comprehensive  term,  and  we  should  interpret  it  in  much  too 
narrow  a  sense,  if  we  were  to  confine  it  to  personal  property. 
And  there  are  no  circumstances  in  the  will  to  control  this  body 
of  evidence,  if  it  may  be  so  called.  Wills  are  frequently  made 
in  extremisy  sometimes  when  the  agonies  of  death  are  approach- 
ing, and  it  would  be  unfair  to  construe  strictly  the  words  used 
by  an  ignorant  testator  in  that  situation.  Here,  after  the  de- 
vise of  the  personal  estate  he  might  have  changed  his  mind, 
and  designed  to  give  also  his  real  estate,  by  the  residuary  clause. 
The  word  testamentary  may  therefore  be  considered  as  declara- 
tory of  a  subsequent  intention  to  that  effect. 

RooKE,  J.,  of  the  same  opinion. 

Postea  for  the  Defendant. 

The  Court  having  thus  given  their  opinions  on  the  construc- 
tion of  the  will,  WilliamSy  Scrjt.,  afterwards  obtained  a  rule  to 
shew  cause  why  the  judgment  should  not  be  arrested,  on  two 
grounds :  first,  that  a  right  of  action  to  recover  real  property 
was  not  such  an  interest  as  would  pass  by  the  assignment  of  the 
commissioners  to  the  assignees  of  the  bankrupt ;  and  secondly, 
that  if  it  were  such  an  interest  as  was  assignable,  yet  it  did  not 
pass  by  the  deed  which  was  executed  in  the  present  instance. 

Against  which  Le  Blanc^  Serjt.,  now  shewed  cause.  The  first 
question  is,  whether  a  right  of  action  to  recover  real  property 
is  of  such  a  nature  as  to  be  capable  of  vesting  in  the  assignees 
of  a  bankrupt  by  the  assignment  of  the  commissioners?     Now 
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1795.      the  Stat.  13  Eliz,  c,  7.  enables  the  commissioners  to  dispose  of 
T  whatever  property  or  interest  the  bankrupt  **  may  Uwojully  de- 

against     part  wifkal" ;    but  this  was  an   interest  which   the   bankrupt 
^*"^*     might  have  released,  therefore  he  might  have  departed  with  it. 
The  5  Geo.  2.  c.  30.  goes  farther,  and  mentions  "  all  such  ef- 
"  fects  of  which  the  party  was  possessed  or  interested  in,  or 
*'  whereby  he  hath  or  may  expect  any  profit,  possibility  of  pro- 
"  fit,  benefit  or  advantage  whatsoever."     And  it  has  been  de- 
cided that  a  possibility  may  be  devised  and  is  assignable.  Roe 
on  dem.  Perry  v.  Jones^  ante  vol.  i.  30.  affirmed  in  error,  3  Term 
[  452  ]    Bep.  B.  B.  88.     The  statute  also  21  Jac.  1.  c.  19.  declares  that 
all  the  statutes  and  laws  concerning  bankrupts  shall  be  largely 
and  beneficially  construed,  for  the  relief  of  creditors.    Here  the 
right  descended  to  the  bankrupt  before  the  bankruptcy,  and  if 
it  do  not  pass  to  the  assignees,  it  must  still  remain  in  him,  in 
opposition  to  the  claims  of  his  creditors,  a  position  contrary  to 
all  legal  notions  of  the  effect  of  an  assignment  by  the  comnns- 
sioners,  which  passes  every  thing  vested  in  the  bankrupt.   And 
upon  this  principle  Sir  Joseph  Jekyll  founded  his  decision,  in 
Higden  v.  Williamsofi^  3  P.  Wms.  ISO- 
Taking  then  this  right  to  have  been  assignable  by  the  com- 
missioners, the  next  point  is,  that  it  passed  by  the  deed  in  ques- 
tion.    The  material  words  are    ^^  hereditament^  claim  and  de- 
mand.^*    Now  it  clearly  was  included  in  one  or  other  of  those 
terms;  a  right  of  action  was  considered  as  an  hereditament  in 
the  Marquis  of  Winchester's  case,  3  Co,  1.;   and  though  in  Cro- 
mer's case  there  cited,  p.  4  b,  such  a  right  was  holden  not  to 
pass  by  the  Queen's  grant  on  the  attainder  of  a  disseisee,  yet 
that  case  proceeded  on  the  principle  that  the  grant  of  the  crown 
shall  be  strictly  construed,  and  shall  pass  nothing  but  what  is 
specifically  described ;  but  a  rule  of  construction  directly  con- 
trary prevails  in  cases  of  bankrupts. 

In  support  of  the  rule,  Williams^  Serjt.,  argued  in  the  follow- 
ing manner. 

The  facts  staled  and  admitted  on  this  record  are  these: — 
Thomas  Eustace  the  father  was  seised  in  fee  of  the  lands  in 
question,  and  died  so  seised  on  the  \  si  of  June  1767,  leaving 
Thomas  Eustace  his  son  then  of  the  age  of  16  years  his  heir  at 
law.  Upon  the  death  of  Thomas  Eustace  the  father,  Hannah 
Eustace  abated  into  the  premises,  and  was  seised  thereof,  and 
died  so  seised  on  the  12th  of  December  1792.     On  the  Sd  of />- 
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bntary  1789,  Thonms  Etistace  the  son  became  a  bankrupt,  a 
commission  of  bankrupt  duly  issued  against  him,  and  the  com- 
missioners by  indenture  of  bar^rain  and  sale,  bearing  date  the 
S^th  of  March  1789,  duly  inrolled,  did  order,  grant,  bargain 
and  sell,  unto  the  demandants,  the  assignees,  "all  and  singular 
the  messuages^  landsj  taiements  and  hereditaments,  whatsoever 
and  wheresoever,  of  and  belonging  to  the  said  bankrupt  in  fee 
simple,  fee  tail,  or  for  life,  or  otherwise,  with  their  respective 
rights,  members  and  appurtenances,  and  all  the  estate,  right, 
title,  interest,  property,  profit,  benefit  and  equity  of  redemp- 
tion, claim  and  demand  whatsoever,  which  the  said  bankrupt  at 
the  time  of  his  becoming  bankrupt  had  of  in  or  to  all  and  singu- 
lar the  said  messuages,  lands,  tenements  and  hereditaments,  re- 
spectively.'* From  the  death  of  his  father  in  the  year  1767, 
until  his  bankruptcy  in  the  year  1789,  a  period  of  more  than 
twenty- two  years,  Thomas  Eustace  the  son  never  entered  into 
the  premises  at  all,  and  therefore  a  right  of  action  only  re- 
mained in  him  at  the  time  of  his  bankruptcy.  His  entry  was 
taken  away  by  the  stat.  21  Jac.  1,  c.  16.  which  enacts,  that  no 
person  shall  make  any  entry  into  any  lands,  &c.  but  within 
twenty  years  next  after  his  right  shall  first  descend  or  accrue, 
and  in  default  thereof,  such  person  shall  be  utterly  excluded 
and  disabled  from  such  entry  after  to  be  made.  There  is  a 
proviso  in  the  statute  in  favour  of  infants,  but  the  infant  must, 
within  ten  years  next  after  his  full  age,  take  the  benefit  of  that 
proviso,  and  at  no  time  after  ten  years.  Thomas  Eustace  the  son 
was  of  full  age  in  the  year  1772,  and  did  not  become  a  bank- 
rupt until  the  year  1789,  more  than  ten  years  after  his  full  age; 
during  which  time  he  neither  entered  nor  sued  for  the  premises, 
and  therefore  his  entry  was  taken  away  at  the  time  of  his  bank- 
ruptcy. Under  these  circumstances,  it  is  submitted  that  judg- 
ment ought  to  be  arrested;  first,  because  the  commissioners 
have  no  authority  whatever  under  the  statutes  of  bankrupts,  to 
grant  any  rights  of  action,  which  a  bankrupt  may  have  to  any 
lands  or  tenements  at  the  time  of  his  bankruptcy;  secondly, 
because,  supposing  they  have  such  authority,  this  right  of  ac- 
tion did  not  pass  to  the  assignees,  by  the  bargain  and  sale  stated 
upon  this  record. 

As  to  the  first  point,  it  must  be  admitted  that  nothing  can 
pass  to  the  assignees  of  a  bankrupt,  but  what  the  statutes  of 
bankrupts  give  the  commissioners  authority  to  grant.     From 
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1795.  first  impressions  upon  this  subject,  occasioned  chiefly  by  refer* 
g^j^^  ring  to  the  interest  which  the  assignees  of  a  bankrupt  take  in 
tigainsi  his  personal  estate,  the  most  frequent  subject  of  discussion  and 
therefore  the  most  familiar,  one  is  led  to  conclude  that  whatever 
actions  the  bankrupt  himself  might  have  had,  before  his  bank- 
ruptcy, to  enforce  his  right  to  any  real  estate,  the  same  shall  his 
assignees  have  after  his  bankruptcy.  But  the  interest  which  the 
assignees  take  in  the  real  estate  of  a  bankrupt,  is  not  co-exten- 
sive with  that  which  they  have  in  his  personal  estate,  and  it  by 
no  means  follows,  because  rights  of  action  which  the  bankrupt 
[  454  ]  has  to  recover  debts  or  other  personal  property,  are  transferred 
to  the  assignees,  that  therefore  his  rights  of  action  to  recover 
real  property  are  given  to  them  by  the  bargain  and  sale.  If  it 
were  a  principle  of  law,  that  immediately  on  an  act  of  bank- 
ruptcy committed,  the  real  and  personal  estate  of  the  bankrupt 
vested  in  his  assignees  by  the  mere  act  and  operation  of  law,  in 
the  same  manner  as  the  real  and  personal  estate  vests  in  the 
heir  and  executor,  then  the  inference  contended'  for  might  be 
supported,  because  undoubtedly  a  right  of  action  will  descend 
to  the  heir*  But  the  case  of  assignees  of  a  bankrupt  is  very 
different,  for  their  interest  in  both  real  and  personal  estate  de- 
pends wholly  upon  positive  provisions  created  by  statute.  With 
respect  to  rights  of  action  to  recover  his  personal  property,  the 
commissioners  are  authorized  to  assign  them  by  the  express 
provision  of  the  statute  of  1  Jac.  1.  c.  15.  s.  13.  and  the  assignees 
arc  enabled  thereby  to  bring  such  actions  in  their  own  names. 
But  there  is  no  such  provision  in  any  of  the  statutes,  respect- 
ing the  bankrupt's  rights  of  action  to  recover  real  property* 
An  act  of  bankruptcy  does  not  divest  the  property  out  of  the 
bankrupt.  It  continues  in  him  until  the  assignment.  1  Atk. 
96.  Drury  v.  Man^  and  therefore  it  is  no  plea  to  an  action 
brought  by  him  after  his  bankruptcy,  to  say  that  he  became  a 
bankrupt,  and  a  commission  issued  against  him,  without  stating 
an  assignment  by  the  commissioners,  1  SalL  108,  Carej/  v. 
Crisp.  Consequently  no  estate  vests  in  the  commissioners, 
but  only  a  power  to  grant,  and  their  grantees  are  considered 
in  the  light  of  every  other  vendee.  They  take  by  force  of  the 
assignment  or  bargain  and  sale,  and  not  otherwise.  Therefore 
if  the  commissioners  grant  any  copyhold  lands  of  the  bank- 
rupt to  the  assignees,  they,  like  other  vendees,  must  be  ad- 
mitted before  they  can  surrender,  1  Aik.  96.  So  the  assign- 
ment 
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ment  of  a  lease  for  years  by  the  commissioners,  is  considered      1795, 

as  an  assignment  by  the  lessee  himself.     It  being  proved  then, 

that  the  assignees  derive  their  title  solely  under  the  bargain 

and  sale  or  assignment,  and  that  the  commissioners  have  no 

power  or  authority  to  convey  any  thing  but  what  is  given  them 

by  the  statutes  of  bankrupts,  the  next  thing  to  be  considered, 

is  the  authority  which  the  commissioners  derive  from  those 

statutes.  There  are  but  four,  viz,  34  and  35  H»  8.  c,  4.  13  Eliz, 

c.  7.  1  Jac.  I.e.  15.  and  21  Jac,  1.  c,  19.  which  relate  to  the 

disposition  of  the  real  estate  of  a  bankrupt.     The  34  and  35    [  455  ] 

//.  8.  enacts,  that  the  persons  therein    named   ^^  shall  have 

**  power  and  authority  to  take  by  their  wisdoms  and  discre- 

**  tiohs,  such  orders  and  directions,  as  well  with  the  bodies  of 

**  such  offenders  aforesaid,  as  also  with  their  lands,  tenements, 

**  fees,  annuities,  and  offices,  which  they  have  jn  fee  simple, 

"  fee  tail,  term  of  life,  term  of  years,  or  in  right  of  their  wives, 

*^  as  much  as  the  interest,  right  and  title  of  the  same  offender 

<^  shall  extend  to  be,  and  may  then  be  departed  with  by  the 

**  said  offender,  &c.'* 

Now  notwithstanding  the  words  ^^^  tail  are  here  used,  yet 
an  estate  tail  could  not,  either  by  virtue  of  that  statute,  or  of 
the  13  Eliz,  be  granted  by  the  commissioners  for  a  longer 
period  than  during  the  life  of  the  bankrupt  tenant  in  tail,  be- 
cause that  was  as  much  as  the  interest,  right  and  title  of  the 
bankrupt  tenant  in  tail  extended  to,  and  he  could  lawfully  de- 
part with.  From  hence  therefore  a  strong  argument  arises. 
For  tenant  in  tail  might  at  that  time,  as  well  as  the  present, 
certainly  have  made  an  absolute  disposition  of  the  lands  by  re- 
covery or  fine;  but  as  he  could  not  depart  with  them  by  deed 
indented  and  inrolled,  for  a  longer  period  than  during  bis  own 
life,  it  was  thought  necessary  to  give  to  the  commissioners  a 
power  to  do  so,  by  the  express  provisions  of  the  statute  of 
21  Jac.  1.  c.  19.  It  might  have  been  argued  before  the  passing 
of  that  statute,  with  great  plausibility  and  show  of  reason,  that 
as  tenant  in  tail  might  by  particular  modes  of  conveyance  have 
departed  with  the  estate  tail,  and  have  barred  as  well  all  re- 
mainders and  reversions  expectant  as  his  own  issue,  therefore 
the  commissioners  were  enabled  by  those  other  statutes,  to 
grant  the  same  interest  in  the  estates  tail  of  the  bankrupt  to 
the  assignees  by  the  bargain  and  sale,  as  the  bankrupt  himself 
might  have  done  by  recovery  or  fine^  and  that  the  Court  ought 

to 
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1795.      to  construe  those  statutes  liberally  in  favour  of  creditors.     But 

g^  it  is  fair  to  presume  that  this  kind  of  argument  did  not  prevail; 

against    .  for  if  it  had  prevailed,  it  would  have  been  nugatory  to  provide 

for  this  case  by  a  particular  act  of  Parliament.     The  stat, 

13  Eliz,  c.  7.  repeats  the  provisions  of  that  of  Hen.  8.  and  uses 

the  same  expression  as  to  what  the  bankrupt  may  **  lawfully 

depart  wiihalf**  and  in  the  ilth  section  it  enacts,  that  if  at  any 

time  after  the  bankruptcy,  lands,  &c.  shall  be  purchased  by,  or 

shall  descend,  revert,  or  by  any  means  come  to  the  bankrupt, 

before  his  creditors  are  satisfiec^,  such  lands,  &c.  shall  be  bar- 

[  456  ]    gained,  sold,  &c.  in  such  manner  as  other  the  lands,  &c.  of  the 

bankrupt  which  he  had  when   he  was  declared  a  bankrupt, 

should  or  might  have  been  bargained,  sold,  disposed  of,  &c." 

Lord  Hardwicke,  ex  parte  Proudfoot^  1  Atk*  252.  takes  a  dis- 
tinction upon  ^  this  section,  between  the  interest  which  the 
assignees  take  in  the  real  and  in  the  personal  estate  of  a  bank« 
nipt.  His  words  are  ^^  when  assignees  are  chosen,  all  the  estate 
and  effects  of  the  bankrupt  are  vested  in  them,  and  he  is  in- 
capable of  carrying  on  any  trade,  and  all  his  future  personal 
estate  is  effected  by  the  assignment,  and  every  new  acquisition 
will  vest  in  the  assignees;  but  as  to  future  and  real  estates, 
there  must  be  a  new  bargain  and  sale."  Now  suppose  Thomas 
Eustace  had,  after  his  bankruptcy,  brought  an  action  and  re- 
covered the  estate  in  question,  in  that  case  it  is  unquestionable 
that  there  must  have  been  a  new  bargain  and  sale  made  to  the 
assignees,  because  they  were  lands  which  had  come  by  that 
means  to  the  bankrupt  after  his  bankruptcy,  and  are  therefore 
within  the  express  provision  of  the  11th  section  of  the  statute 
of  IS  Eliz.  His  bankruptcy  and  the  bargain  and  sale  by  the 
commissioners,  would  not  have  been  any  plea  to  such  an  action 
brought  by  him.  If  this  position  be  well  founded,  which  will 
scarcely  be  disputed,  it  follows,  that  the  right  which  the  bank- 
,  rupt  had  to  the  lands  in  question  did  not  pass  by  the  bargain 
and  sale;  for  if  he  could  himself  have  recovered  them  in  his 
own  name,  after  his  bankruptcy,  and  the  execution  of  the  bar- 
gain  and  sale,  and  the  estate  when  recovered  would  have  been 
considered  as  a  new  estate,  which  had  come  to  the  bankrupt 
after  his  bankruptcy,  and  of  which  there  must  have  been  new 
bargain  and  sale  made,  it  is  a  necessary  consequence  that  the 
right  of  action  which  he  had  to  recover  those  lands,  at  the  time 
of  the  bankruptcy,  did  not  pass  to  the  assignees  by  the  assign- 
ment 
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nient  or  bargain  and  sale.     It  is  not  contended,  that  this  right      1795. 
of  action  which  the  bankrupt  bad  could  not  by  any  means  have      - 
been  applied  for  the  benefit  of  his  creditors;  on  the  contrary,      wvainst 
it  may  be  admitted  that  this  right  did  as  much  belong  to  his      ^"»»^- 
creditors,  as  any  lands  in  his  possession.    But  the  point  is,  that 
this  right  did  not  pass  by  the  assignment  or  bargain  and  sale. 
The  remaining  two  statutes,  which  take  notice  of  the  real  pro- 
perty of  a  bankrupt,  viz.   1  Jac,  1.  c,  15.  and  21  Jac.  1.  c.  19-> 
merely  extend  the  provisions  of  the  13  jEZ/z.  c.  7.  to  other  per- 
sons described  to  be  bankrupts.  * 

It  appears,  then,  that  there  are  no  words  in  either  of  those    [  457  ] 
statutes,  which  can  by  any  possibility  be  construed  to  give  to 
the  commissioners  a  power  to  grant  rights  of  action  to  recover 
real  property  unless  the  words  "  may  la*wfully  depart  wiihal" 
or  the  word  "  hereditaments'*  in  the  statutes  of  Hen.  8.  and 
Eliz.  shall  be  supposed  to  include  such  rights.     With  respect 
to  the  words  "  may  lawfully  depart  iSbithaV  they  seem  from  the 
whole  context  of  the  statutes  taken  together,  to  mean  such  in- 
terests in  real  estates  as  the  bankrupt  himself  might  have  de- 
parted with  by  bargain  and  sale,  and  deed  indented  and  in- 
rolled.     If  he  was  seised  in  fee,  the  whole  estate  would  pass; 
if  in  tail,  or  for  life,  or  in  right  of  his  wife,  then  no  greater  in- 
terest would  pass  than  during  his  own  life.     But  those  words 
cannot  be  construed  to  pass  rights  of  action ;  for  they  cannot 
lawfully  be  departed  with.     They  cannot  be  granted,  or  pass 
by  deed,  though  for  a  valuable  consideration,  and  every  such 
conveyance  is  void :  for  nothing  in  action,  entry,  or  re-entry, 
can  be  granted  over,  Litt.  s.  347.    Co,  Lilt.  214  a.  2  Black. 
Comm.  290.     The  only  conveyance  by  which  lands  and  tene- 
ments were  granted  at  the  common  law,  was  by  feoffment  and 
livery  of  seisin ;  but  no  feoffment  and  livery  could  be  made 
unless  the  feoffor  had  entered  into  the  lands.     Co,  Litt.  9  a. 
Rights  of  action   cannot  be  devised,   Com.  Dig.  Devise  (M,). 
They  are  not  forfeitable  for  treason  or  felony.     There  can 
neither  be  a  tenancy  by  the  curtesy,  nor  in  dower  of  a  right  of 
action.     No  lease  can  be  made  by  one  who  has  only  a  right  of 
action,  and  therefore  in  special  verdicts  it  is  always  found  that 
the  lessor  entered  and  was  seised,  prout  lea:  postulat.     Nor  is 
this  all.     By  the  statute  32  H.  8.  c.  9.  it  is  made  penal  to 
"  grant  or  buy  any  pretenced  right  or  title  to  any  lands  and 
tenements."     In   Partridge  v.  Strange^  Pl&md.  8iB.   Montague^ 

Ch.  J., 
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1795.     Ch.  J.,  commenting  upon  this  statute  says,  that  ^^  where  one 
T  man  is  in  possession  of  lands  and  tenements,  and  another  that 

againsi  is  out  of  possession  claims  them,  or  sues  for  them,  that  is  a 
^°""'-  pretenced  right  or  title."  And  in  Co.  Litt.  S69  a.  it  is  said, 
that  <'  if  A.  be  disseised,  in  this  case  A.  hath  a  good  law- 
^^  ful  right ;  yet  if  A.  being  out  of  possession  granteth  to 
^'  or  contracteth  for  the  land  with  another,  he  hath  now 
*'  made  his  good  right  of  entry  pretenced  within  the  sta* 
^^  tute,  and  both  the  grantor  and  grantee  within  the  danger 
"  tlicreof,  a  fortiori  of  a  right  in  action."  And  in  Plffwd.  88* 
it  is  said,  that  this  statute  ^<  has  not  altered  the  law;  for 
[  458  ]  *^  the  common  law  before  this  statute  was,  that  he  who  was 
"  out  of  possession  might  not  bargain,  grant  or  let  his  right  or 
^'  title;  and  if  he  had  done  it,  it  should  have  been  void."  There- 
fore such  a  right  cannot  be  lawfully  departed  with.  Hence  it 
plainly  appears,  that  the  bankrupt  himself  could  not  have  de- 
parted with  his  right  of  action  by  bargain  and  sale  by  deed  in- 
dented and  inroUed.  And  as  he  himself  could  not,  neither  can 
the  commissioners  grant  it  under  the  statutes,  which  enact,  that 
the  bargain  and  sale  made  by  virtue  of  them  shall  only  be  as 
effectual  as  a  bargain  and  sale  made  by  the  party  himself,  by 
deed  indented  and  inroUed.  The  eleventh  section  of  IS  Eliz. 
proves  that  nothing  was  intended  to  be  granted  by  that  statute, 
but  either  lands  of  which  the  bankrupt  was  actually  seised  at 
the  time  of  the  bargain  and  sale,  or  else  some  beneficial  interest 
therein,  of  which  he  was  possessed  at  that  time.  It  is  true, 
that  the  bankrupt  may  release  his  right  of  action;  but  that  can 
only  be  to  the  abator  or  disseisor  himself;  and  it  enures  only 
as  a  confirmation  of  his  former  estate,  and  not  as  a  new  grant. 
A  release  of  a  right  differs  from  a  grant,  which  conveys  an  in- 
terest. But  it  by  no  means  follows,  that  because  one  may  re- 
lease his  right  to  the  tenant,  he  shall  therefore  be  able  to  depart 
with  it  generally.  A  bankrupt  might  unquestionably  release  a 
condition,  and  therefore  it  might,  with  the  same  reason,  be  con- 
tended, that  a  condition  would  pass  by  the  bargain  and  sale  of  the 
commissioners,  under  the  general  words,  "  may  lawfully  depart 
with.'*  But  it  is  manifest  that  conditions  were  not  grantable 
until  the  statute  of  21  Jac.  1.  c.  ig.  s.  13.  enabled  the  commis- 
sioners to  grant  them.  And  the  reason  why  they  did  not  pass 
by  the  bargain  and  sale,  under  the  general  words  ^^  may  lawfully 
depart  with'\  was,  because  it  is  a  principle  of  the  common  law 

that 
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that  conditions,  though  they  may  be  released,  are  not  grantable      1795. 

over.  Litt.  Sect.  SI??.     So  the  bankrupt  might,  without  doubt,      7 

have  released  a  power^  or  equily  of  redemption^  and  therefore  it      against 
might  be  urged  that  an  equity  of  redemption  was  included     Coffin. 
under  the  general  words  "  may  lawfully  depart  with.'*     But  it 
is  certain  that  an  equity  of  redemption  did  not  pass  prior  to  the 
statute  21  Jac.  1.  c.  J9.     So  a  bankrupt  lessee  might  have  re- 
leased a  covenant ;  as  if  the  lessor  had  covenanted  with  him  for 
the  renewal  of  the  lease ;  yet  it  has  been  holden,  that  such  a 
covenant  could  not  be  granted  by  the  commissioners,  Drake  y. 
Mai/or  of  Exeter^  cited  C  Vern,  97.  VandenanJcer  v.  Desbrough.    [  459  ] 
So  a  bankrupt  who  is  seised  of  lands  as  a  trustee,  may  depart 
with  the  lands  for  the  purposes  of  the  trust;  but  as  he  cannot 
lawfully  depart  with  them  for  any  other  purpose,  the  commis- 
sioners cannot  grant  them  to  the  assignees,  and  therefore  he 
may  sue  in  his  own  name  for  anything  in  respect  to  such  lands, 
notwithstanding  his  bankruptcy  and  the  assignment  by   the 
commissioners!   \  Term  Rep.  B.  It.  619.    The  case  of  Higden  y. 
Williamson^  3  P.  Wms.  131.  is  distinguishable  from  the  present. 
That  arose  on  a  contingent  interest  in  money,  a  possibility  of 
having  a  share  of  a  sum  of  money  upon  a  contingency.     Sir 
Joseph  Jekyll  indeed  grounded  his  opinion  upon  the  direction  * 
of  the  statute  of  13  Eliz.  that  the  commissioners  shall  assign 
over  all  that  the  bankrupt  might  depart  withal ;  and  that  as  the 
bankrupt  might  have  released  this  contingent  interest,  so  the 
commissioners  were  enabled  to  assign  it.     But  it  is  obvious  that 
this  opinion  is  not  well  founded.     For  the  words  <<  may  laxo- 
fully  depart  withaV\  in  the  statutes  of  Hen.  8.  and  Eliz.  do  not 
relate  to  the  assignment  of  the  personal  estate  of  the  bankrupt, 
but  only  to  the  bargain  and  sale  of  his  real  estate.     And  Lord 
Kin^s  chief  reason  for  affirming  the  decree  was,  that  the  sta- 
tutes for  discharging  bankrupts  on  certificates,  never  intended 
to  intitle  them  to  any  estate  by  virtue  of  any  claim  anterior  to 
the  bankruptcy ;  and  besides  that  the  word  ^^ possibility^^  was 
in  all  the  later  statutes  touching  bankrupts.     The  statute  he 
particularly  alluded  to  was  5  Geo.  2.  c.  20.  the  words  of  which 
are  "  all  such  effects  of  which  the  party  was  possessed  or  in- 
"  terested  in,  or  whereby  he  hath  or  may  expect  any  profit, 
^^  benefit  or  advantage  whatsoever."     But  in  the  present  case 
there  is  neither  a  contingent  interest,  nor  a  possibility  either  in 
money  or  land ;  but  simply  a  right  of  action  to  recover  lands  in 

the 
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the  possession  of  another.  The  assignees  might  have  recovered 
these  lands  in  the  name  of  the  bankrupt,  and  the  commissioners 
would  then  have  been  enabled  to  grant  them  by  a  new  bargain 
and  sale.  Or  if  the  bankrupt  himself  had  voluntarily  brought 
an  action  and  recovered  them,  the  commissioners  would  still 
have  had  it  in  their  power  to  grant  them  by  a  new  bargain 
and  sale.  For  these  reasons  it  is  submitted  to  the  Court,  that 
rights  of  action  are  not  included  in  the  words  **  may  Icnvfully 
depart  witlial"  Nor  are  they  comprehended  under  the  word 
**  hereditaments^*  A  right  of  action  indeed  is  so  far  an  here- 
ditament, that  it  will  descend  to  .the  heir.  3  Co.  2  b.  Marquis  of 
Winchester's  case*  But  a  thing  may  descend  to  the  heir,  which 
can  neither  be  released  nor  discharged,  as  a  possibility  of  a  use, 
Wood^s  cascj  cited  in  Shelly* s  case^  1  Co.  99  «•  So  a  condition 
is  an  hereditament,  3  Co.  2  b.  Yet  conditions  to  which  the  bank- 
rupt was  entitled,  were  not  included  in  the  general  word  ^^ he- 
reditaments**^ and  therefore  did  not  pass  by  the  bargain  and 
sale  of  the  commissioners,  until  they  were  expressly  authorized 
to  grant  them  by  name,  by  the  statute  21  Jac.  1.  r.  19.  No  in- 
stance can  be  adduced  where^a  right  of  action  has  been  held  to 
be  comprehended  under  the  word  ^^hereditaments**  But  there 
are  instances  to  the  contrary.  All  the  lands,  tenements  and 
hereditaments  of  a  man  attainted  of  treason,  were  by  the  com- 
mon law  forfeited  to  the  king.  But  it  has  been  holden,  that  if 
a  man  committing  treason  has,  at  the  time  of  committing  it, 
only  a  right  of  action  to  recover  lands,  this  right  neither  at 
common  law,  nor  by  the  statute  3 J  H.  8.  c.  20.  is  given  to  the 
King.  1  HalCy  P.  C.  242.  s.3.  So  the  Statutes  of  Monasteries. 
27  H.  8.  c.  28.  and  31  H.  8.  c.  13.  gave  to  the  King  all  lands 
tenements,  hereditaments^  rights,  entries,  conditions,  &c.  But 
it  was  holden,  that  rights  of  action  were  not  given  to  the  king 
by  the  general  word  hereditaments^  3  Co,  2  h.  So  a  writ  of  er- 
ror is  a  right  of  action,  and  also  an  hereditament,  but  assignees 
of  a  bankrupt  cannot  bring  a  writ  of  error  in  their  own  name. 
It  is  presumed  therefore,  for  these  reasons,  that  the  Court  will 
be  of  opinion  that  rights  of  action  are  not  included  under  the 
word  hereditaments.  But  secondly,  supposing  the  commis- 
sioners to  have  had  a  power  to  grant  the  right  of  the  present 
action,  yet  it  did  not  pass  to  the  demandants  by  the  bargain 
and  sale  stated  upon  this  record.  The  words  of  the  bargain 
and  sale  are  "  all  and  singular  the  messuages,  lands,  tenements 

"and 
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**  and  hereditaments,  whatsoever  and  wheresiocver,  of  or  be-  1 795. 
**  longing  to  the  said  Thomas  Eustace  the  bankrupt,  in  fee  sim-  "^^^ 
**  pie,  fee  tail,  or  for  life,  or  otherwise,  with  their  respective  af^ainst 
"  rights,  members  and  appurtenances,  and  all  the  estate,  right, 
**  title,  interest,  property,  profit,  benefit,  and  equity  of  redem|> 
"  lion,  claim  and  demand,  whatsoever,  which  he  the  said  Thomas 
**  Eustace  the  bankrupt,  at  the  time  of  his  becoming  bankrupt 
**  as  aforesaid,  had  of,  in  or  to  all  and  singular  the  said  mes- 
**  suages,  lands,  tenements  and  hereditaments,  &c."  Now  the 
Court  must  construe  this  deed  in  the  same  manner  as  they  con- 
strue all  other  deeds.  The  ground  of  the  objection  is,  that  there  [  461  ] 
are  no  special  words  used  in  the  bargain  and  sale  which  are 
necessary  to  be  used  in  order  to  pass  such  rights.  The  general 
words  in  the  deed  are  not  sufficient  for  that  purpose.  For  a 
right  of  action  is  neither  a  messuage,  nor  land,  nor  a  tenement, 
nor  a  hereditament,  and  the  general  words  "  and  all  the  estate^ 
rights  title,  4*^."  are  confined  to  the  said  messuages,  &c.  Rights 
of  actions,  if  grantable  at  all,  can  only  be  granted  with  a  spe- 
cial recital  of  the  nature  of  the  right.  Suppose  the  bankrupt 
had  been  seised  of  copyhold  estates,  will  it  be  contended  that 
they  passed  to  the  assignees  by  this  bargain  and  sale?  And  yet 
the  words  "  lands,  tenements  and  hereditaments"  comprehend 
all  kinds  of  land.  Therefore  as  there  is  no  mention  made  of 
the  nature  of  the  right  which  the  bankrupt  had  to  the  lands  in 
question,  and  as  it  is  not  expressly  granted,  it  did  not  pass  by 
the  deed  stated  on  this  record. 

Le  Blanc,  who  was  going  to  reply,  was  stopped  by  the  Court. 
Lord  Ch.  J.  Eyre.  Tliis  case  has  been  very  elaborately  and 
ably  argued  by  my  Brother  Williams:  but  his  argument  goes 
against  the  most  express  and  plain  spirit  of  the  bankrupt  laws, 
which  is,  that  every  beneficial  interest  which  the  bankrupt  lias 
shall  be  disposed  of  for  the  benefit  of  his  creditors.  Though 
this  is  the  spirit  of  those  laws,  yet  advantage  may  be  taken  of 
particular  expressions  to  raise  difficulties,  and  arguments  may 
be  drawn  from  the  strict  rules  of  law  as  applied  to  the  letter 
of  the  statutes.  It  has  been  argued,  that  though  the  intent  of 
the  legislature  was,  that  all  the  bankrupt's  property  should 
pass,  yet  that  the  Court  is  tied  up  by  the  expression  ^^may 
lawfidly  depart  *mithair  But  it  may  as  well  be  argued,  that 
because  in  the  statute  of  Hen.  8.  the  words  bargain  and  sale 
arc  used,  therefore  nothing  would  pass  but  what  the  bankrupt 

might 
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1795.  might  convey  by  a  bargain  and  sale.  But  those  words  are 
g^j^j^  omitted  in  the  13  Eliz.  and  all  the  bankrupt  acts  being  in  pari 
against  fnateHd  are  to  be  construed  together.  It  is  true  that  on  ge- 
neral principles  rights  of  action  are  not  Forfeitable,  nor  assign- 
able, except  in  a  particular  mode ;  but  that  rule  is  founded  on 
the  policy  of  the  common  law,  which  is  averse  to  encourage 
litigation  ;  but  in  this  case  the  policy  of  the  bankrupt  laws  re- 
quires that  the  right  of  action  should  be  assignable  and  trans- 
ferred to  the  assignees  as  much  as  any  other  species  of  proper- 
ty. It  is  an  hereditament,  and  the  words  of  the  several  statutes 
[  462  ]  are  large  enough  to  comprehend  it,  and  no  case  has  been  shewn 
to  prove  that  it  ought  not  to  pass.  What  then  does  the  whole 
argument  amount  to  but  this,  that  in  many  cases,  from  the 
policy  of  the  law,  a  right  of  action  does  not  pass  ?  But  here  the 
policy  is,  that  every  right  belonging  in  any  shape  to  the  bank- 
rupt, should  pass  to  his  assignees.  And  this  being  the  clear 
intent  of  the  law,  a  particular  recital  of  this  species  of  right 
could  not  be  necessary.  I  therefore  think  it  a  clear  case,  bolfa 
on  the  words  of  the  acts  of  parliament  and  on  the  subject- 
matter. 

BuLLER,  J.  I  entirely  concur  in  opinion  with  my  Lord 
Chief  Justice  on  both  points.  All  the  statutes  of  bankrupts 
are  in  pari  materid^  and  are  to  be  taken  together,  and  the  ob- 
ject of  them  was,  that  every  thing  belonging  to  the  bankrupt 
that  can  be  turned  to  profit,  shall  pass  by  the  assignment  for 
the  benefit  of  the  creditors.  My  Brother  Williams  admits  that 
this  right  may  be  used  for  their  benefit,  but  he  says  that  the 
action  ought  to  be  brought  in  the  name  of  the  bankrupt  him- 
self. But  was  it  the  intention  of  the  Legislature  that  the  bank- 
rupt should  bring  actions?  On  the  contrary,  every  thing  is 
given  to  the  creditors,  and  the  assignees  are  to  bring  actions. 
With  respect  to  the  argument  from  the  cases  of  trusts  and  a 
writ  of  error,  neither  of  them  are  applicable,  for  no  profit  can 
be  made  of  a  trust  or  writ  of  error. 

As  to  the  case  cited  from  2  Vcrn,^  I  very  much  doubt  the  au- 
thority of  that  case :  as  at  present  advised,  I  do  not  see  why  a 
covenant  for  the  renewal  of  a  lease,  of  which  a  profit  may  be 
made,  may  not  be  assigned :  and  that  case  is  very  much  shaken 
by  Higden  v.  Williamson  which  goes  a  great  way  to  decide  the 
present.  There  no  distinction  was  thought  of  between  real  and 
personal  properly,  but  Sir  Joseph  Jehfll  decided  on  the  ground 

of 
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of  the  Stat.  13  Eliz.  having  transferred  everything  belonging  1795. 
to  the  bankrupt  to  the  assignees.  On  the  words  indeed  of  that 
statute,  there  can  be  no  doubt,  as  it  directs  that  the  conveyance 
by  the  assignees  shall  be  good  and  eifectual  in  law,  to  all  intents^ 
constructions,  and  purposes,  against  the  offender,  and  all  persons 
claiming  under  him.  If  this  be  true,  I  think  there  can  be  no 
doubt  on  the  words  of  the  deed  of  assignment,  which  is  not  a 
particular  conveyance  of  particular  lands,  but  a  general  con- 
veyance of  all  the  real  and  [personal  property  of  the  bankrupt. 
And  the  court  is  bound  to  construe  the  bankrupt  laws  in  the 
most  liberal  and  beneficial  manner  for  the  creditors.  I  there-  [  ^63  3 
fore  hold  that  every  species  of  right,  of  which  by  any  possibility 
profit  can  be  made,  passes  to  the  assignees. 

Heath,  J.  I  am  of  the  same  opinion.  My  Brother  Williams^s 
argument  goes  to  prove,  that  even  a  right  of  entry  on  a 
vacant  possession  would  not  pass  by  the  assignment.  But 
be  says  the  assignees  are  not  without  remedy,  for  the  action 
may  be  brought  in  the  name  of  the  bankrupt ;  but  suppose  the 
bankrupt  were  to  release  his  right  of  action,  or  make  a  fraudu- 
lent conveyance,  if  he  were  to  bring  the  action,  such  release  or 
conveyance  might  be  set  up  to  defeat  it.  As  to  the  case  cited 
from  Vernon,  I  think  it  a  very  strange  one,  for  a  covenant  to 
renew  a  lease  runs  with  the  land.  With  respect  to  the  second 
point,  I  am  also  of  opinion  that  the  words  used  in  the  assign- 
ment were  sufficient.  The  commissioners  are  strangers  to  the 
bankrupt,  and  cannot  describe  every  particular  species  of  his 
property.  We  should  therefore  do  infinite  mischief,  if  we  were 
to  hold,  that  every  thing  belonging  to  him  did  not  pass  under 
the  general  words  that  are  used. 

RooKE,  J.,  of  the  same  opinion. ' 

Rule  for  arresting  the  judgment  discharged. 


T 


BouLTON  and  Watt  against  Bull.  M^^wti. 

HIS  was  an  action  on  the  case  for  infringing  a  patent     The  A  patent 
first  count  of  the  declaration  stated,  that  the  king  by  letters  t^ l^^.^or 

patent  ^  new  in- 
vented me- 
thod of  using  an  old  engine  in  a  more  beneficial  manner  than  was  before  known.  The  specification 
stated,  that  the  method  consisted  of  certain  princijUeSi  and  described  the  mode  of  applying  those  prin- 
ciples to  the  purposes  of  the  invention,  and  an  act  of  parliament,  reciting  the  patent  to  have  been  for  the 
making  and  vending  certain  endues  by  him  invented,  extended  to  A,  B,  for  a  longer  term  than  J  4  years, 
the  privilege  of  making,  constmcting  and  selling  the  said  engines. 

Q,  Whether,  under  these  circumstances,  the  patent  right  was  valid  (a)  ? 

(a)  [This  question  came  afterwards  before  the  Court  of  King's  Bench,  in 

the 


464  CASES  iM  EASTER  TERM 

1795.     patent  under  the  great  seal,  bearing  date  on  the  5th  of  Jantt. 

£^^^^  aryy  1 769,  granted  to  the  Plaintiff  James  Watt  the  sole  benefit 
ogfima  and  advantage  of  making,  exercising  and  vending  a  certain  f»- 
vention  of  him  the  said  James^  being  a  method  by  him  invented 
of  lessening  the  consumption  of  steam  and  fuel  in  fire  engines, 
for  the  term  of  14  years,  with  a  proviso  for  a  specification,  &c. 
in  the  usual  manner.  It  then  stated,  that  by  a  private  act  of 
parliament  passed  in  the  15th  year  of  the  king,  the  benefit  of 
the  patent  {a)  was  extended  to  25  years,  to  Watt  and  his  a»- 

[464]  signs:  that  on  the  5th  of  September^  mii  he  assigned  two 
thirds  of  the  patent  right  to  Boulton  the  other  Plaintiff,  for  the 
remainder  of  the  term  of  25  years,  and  that  the  Defendant, 
against  the  consent  of  the  Plaintiffs,  made^  constructed  and  sM 
divers  engines,  in  imitation  of  the  said  engine  so  invented  and 
found  out  by  Watty  and  of  the  like  nature  and  kind,  in  breach 
of  the  said  act  of  parliament,  and  against  the  privilege  granted 
to  Watt  as  aforesaid,  whereby,  &c.  The  second  count  was  for 
making  and  constructing  (not  mentioning  selling)  engines,  &G. 
like  the  first  count.  The  third  was  for  making,  constructing 
and  selling  engines,  &c.  partly  in  imitation  as  aforesaid.  The 
fourth,  for  making  and  constructing  (omitting  selling)  engines 
partly  in  imitation  &c.  The  fifth,  for  usiiig  and  putting  in 
practice  the  iiwentioii  of  the  Plaintiff  Watt.  The  sixth,  for 
using  and  putting  in  practice  ^a/*^  of  the  said  invention.  The 
seventh  for  counterfeiting  the  said  invention,  and  using  and 
putting  in  practice  certain  engines,  counterfeiting  the  said 
engine  mentioned  in  the  said  act  of  parliament.  The  eighth, 
for  imitating  the  said  invention.  The  ninth,  for  resembling  the 
said  invention.     The  tenth,  for  counterfeiting  in  part  the  said 

the  case  of  Hornblowcr  v.  Boulton^  ments  acting  upon  known  substances, 
8  T.  U.  95,  on  error  from  the  Com-  and  ultimately  producing  some  other 
mon  Pleas,  when  it  was  unanin)ousIy  known  substance,  but  producing  it  in 
resolved  that  the  invention  was  the  a  cheaper  or  more  expeditious  man- 
subject  of  a  [)atent,  and  the  paten-  ner,  or  of  a  better  and  more  useful 
tee's  right  was  valid.  It  seemed  ad-  kind."  As  to  patents  for  improve- 
mittcd  there  that  under  the  statute  vic7ifs,see  Ilarmarw  Vlayne^  1 1  East, 
21  Jac.  I.  c.  3.  *.  6.  there  cannot  be  a  110.  Macfarlane  v.  Price y  I  Stark, 
patent  for  a  philosophical  principle  N.P.  C.  199.  'Lot{\  Cochrane  v.  Smet- 
only,  which  has  been  since  held  in  hursty  ibid.  205.  Campion  v.  Benyon, 
the  case  of  Rex  v.  Wheeler y  2  B.  &  3  Brod.  &  Bing.  5.  See  also  HiU  v. 
A.  345.  Upon  the  construction  of  77/07w/)*(m,  8  Taunt.  575.  sMerivale, 
the  word  manufactures  in  the  statute  629.  2  B.  Moore,  424.  S.  C.  Savory 
of  James  i.,the  Court  in  the  last  cited  v.  Frice,  1  R.  &  M.  N.  P.  C.  1.] 
case  observed,  "  It  may  perhaps  ex-  {a)  This  act  is  stated  at  large,  in 
tend  also  to  a  new  process  to  be  car-  the  arguments  on  the  part  of  the  De- 
fied on  by  known  implements  or  ele-  fcndant. 

invention, 
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invention,  and  using  and  pulling  iii  practice  engines  counter*      1705. 
feiting  in  part  the  said  engine  &c.     The  eleventh,  for  imitating     xv^^^„ 
in  part  the  said  invention.     The  last,  for  resembling  inpartihe      a^iaimt 
said  invention. 

The  general  issue  being  pleaded,  the  cause  came  on  to  be 
tried  before  the  Chief  Justice  at  the  sittings  after  Trinity  term 
179S,  when  a  case  was  reserved  for  the  opinion  of  the  court, 
which  stated,  that  his  present  majesty  by  letters  patent  dated 
the  5th  day  of  January  in  the  ninth  year  of  his  reign,  granted 
to  the  Plaintiff  James  Watt,  his  special  licence,  full  power  &c. 
that  he  the  said  James  Watt,  his  executors,  administrators  and 
assigns  should  and  lawfully  might,  during  the  term  of  fourteen 
years  therein  mentioned,  use,  exercise  and  vend,  throughout 
that  part  of  Great  Britain  called  England,  the  Dominion  of 
Wales,  and   Town   of  Berwick  upon  Tweed,  and  also  in  his 
majesty's  colonies  and  plantations  abroad,  his  the  said  James 
Watfs  new  invented  method  of  lessening  tlie  consumption  of 
steam  and  fuel  in  fire  engines,  with  the  usual  proviso  for  the 
inroUing  of  the  specification.     That  Watt  did  in  pursuance  of 
the  proviso,  cause  a  specification  or  description  of  the  nature  of 
the  said  invention,  to  be  inroUed  in  the  Court  of  Chancery, 
which  description  was  particularly  set  forth  in  the  said  act  of 
parliament,   and  was  as  follows,   "  my  method  of  lessening  the    [  465  ] 
^'  consumption  of  steam,  and  consequently  fuel  in  fire  engines, 
**  consists  of  the  following  principles.      First,   that   vessel  in 
**  which  the  powers  of  steam  are  to  be  employed  to  work  the 
"  engine,  which  is  called  the  cylinder  in  common  fire  engines, 
**  and  which  I  call  the  steam  vessel^  must  during  the  whole  time 
<<  the  engine  is  at  work,  be  kept  as  hot  as  the  steam  that  enters 
"  it;    first,  by  inclosing  it  in  a  case  of  wood,  or  any  other 
**  materials  that  transmit  heat  slowly ;  secondly,  by  surrounding 
**  it  with  steam  or  other  heated  bodies;  and  thirdly,  by  suffer- 
"  ing  neither  water  nor  any  other  substance  colder  than  the 
**  steam,   to  enter  or  touch  it  during  that  time.     Secondly,  in 
"  engines  that  are  to  be  worked  wholly  or  partially  by  conden-* 
"  sation  of  steam,  the  steam  is  to  be  condensed  in  vessels  dis- 
"  tinct  from  the  steam  vessels,  or  cylinders,  although  occasion- 
•*  ally  communicating   with  them.     These  vessels  I  call  con- 
**  dcnsers,  and  whilst  the  engines  are  working,   these  cylinders 
"  ought  at  least  to  be  kept  as  cool  as  the  air  in  the  neighbour- 
"  hood  of  the  engines,  by  application  of  water  or  other  cold 
VOL.  II.  K  K  ♦•  bodies. 
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1795.      "  bodies.     Thirdly,  whatever  air  or  other  elastic  vapour  is  not 
^  "  condensed  by  ihe  cold  of  the  conilenser,  and  may  impede  the 

against      <<  working  of  the  engiiie,  is  to  be  drawn  out  of  the  steam  vessels 
"""      "  or  condensers  by  means  of  pumps  wrought  by  the  engines 
*^  themselves,  or  otherwise.     Fourthly,  I  intend  in  many  cases 
"  to  employ  the  expansive  force  of  steam  to  press  on  ihe  pis- 
**  tons,  or  whatever  may  be  used  instead  of  them,  in  the  same 
^*  manner  as  the  pressure  of  the  atmosphere  is  now  employed 
<^  in  common  fire  engines.     In  cases  where  cold  water  cannot 
"  be  had  in  plenty,  the  engines  may  be  wrought  by  this  force 
*^  of  steam  only,  by  discharging  the  steam  into  the  open  air 
*^  after  it  has  done  its  office.     Fifthlv,  where  motions  round  an 
**  axis  are  required,  I  make  the  steam  vessels  in  form  of  hollow 
"  rings  or  circular  channels,  with  proper  inlets  and  outlets  for 
<<  the  steam,  mounted  on  horizontal  axles,  like  the  wheels  of  a 
^<  water  mill ;  within  them  are  placed  a  number  of  valves,  that 
*^  suffer  any  body  to  go  round  the  channel  in  one  direction 
^^  only.     In  these  steam  vessels  are  placed  weights,  so  fitted  to 
**  them  as  entirely  to  fill  up  a  part  or  portion  of  their  channels, 
•*  yet  rendered  capable  of  moving  freely  in  them,  by  the  means 
^^  hereinafter  mentioned  or  specified.     When  the  steam  is  ad- 
**  mitted  in  these  engines  between  these  weights  and  the  valves, 
*'  it  acts  equally  on  both,   so  as  to  raise  the  weight  to  one  side 
"  of  the  wheel,  and  by  the  re-action  on  the  valves  successively, 
[  466  ]    "  to  give  a  circular  motion  to  the  wheel,  the  valves  opening  in 
"  the  direction  in  which  the  weights  are  pressed,  but  not  on 
"  the  contrary :  as  the  steam  vessel  moves  round,  it  is  supplied 
"  with  steam  from  the  boiler,  and  that  which  has  performed  its 
"  office  may  either  be  discharged  by  means  of  condensers,  or 
"  into  the  open  air.     Sixthly,  I  intend  in  some  cases  to  apply 
"  a  degree  of  cold  not  capable  of  reducing  the  steam  to  water, 
"  but  of  contracting  it  considerably,   so  that  the  engines  shall 
"  be  worked  by  the  ultcrnate  expansion  and  contraction  of  the 
"  steam.     Lastly,  instead  of  using  water  to  render  the  piston 
"  or  other  parts  of  the  engines  air  and  steam  tight,  I  employ 
*^  oils,  wax,   resinous  bodie.^:,  fat  of  animaU,  quicksilver,  and 
"  other  metals  in  their  fluid  stat<:\" 

And  the  said  James  Watt^  by  a  memorandum  added  to  the 
said  specification,  declared,  that  he  did  not  intend  that  any 
thing  in  the  fourth  article  should  be  understood  to  extend  to 
any  engine  where  the  water  to  be  raised  enters  the  steam  vessel 

Itself, 
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itself,  or  any  other  vessel  having  an  open  communication  with  1795. 
it.  In  the  fire  engines  referred  to  in  the  said  specification,  and 
which  were  in  use  prior  to  the  patent  in  question,  motion  was 
given  to  the  piston  by  the  pressure  of  the  atmosphere  acting 
upon  one  side  of  it,  while  a  vacuum  or  certain  degree  of  ex- 
haustion was  produced  on  the  other  side  within  the  steam  vessel 
denominated  the  cylinder,  by  means  of  the  injection  of  cold 
water,  whereby  the  steam  was  condensed ;  which  operation, 
j>rior  to  the  invention  of  the  said  James  Watt^  was  always  per- 
formed in  the  steam  vessel  or  cylinder  itself;  when  the  steam 
had  been  condensed,  and  the  piston  had  descended,  such  por- 
tions of  air  and  water  as  remained  under  it  within  the  steam 
vessel  or  cylinder,  were  expelled  through  valves  by  the  next 
succeeding  steam  from  the  boiler,  and  that  steam  counterba- 
lancing the  pressure  of  the  atmosphere  at  the  open  end  of  the 
cylinder,  allowed  the  piston  to  rise  up  with  that  end  of  the 
lever  to  which  it  was  attached,  while  the  other  end  of  the  lever 
and  the  matters  attached  thereto  descended  by  reason  of  their 
greater  comparative  weight,  and  thus  the  engine  was  restored 
to  that  state  in  which  it  was  previous  to  the  first  condensation. 
The  steam  was,  for  this  purpose,  as  occasion  required,  admitted 
through  a  pipe  from  n  distinct  vessel  called  the  boiler,  where  it 
was  generated,  which  occasionally  communicated  with  the  cy- 
linder by  means  of  a  valve,  which  was  opened  and  shut  by  the  [  467  ] 
action  of  the  engine.  The  injection  of  cold  water  was  in  like 
manner  admitted,  as  occasion  required,  into  the  cylinder 
through  a  pipe  from  another  distinct  vessel  containing  cold 
water,  called  the  injection  cistern,  by  means  of  a  cock  or  valve 
which  was  also  opened  and  shut  by  the  action  of  the  engine, 
and  such  pumps  as  were  used  in  these  engines  were  also  wrought 
by  the  engines  themselves.  The  construction  and  use  of  pumps 
for  drawing  out  air,  elastic  vapour,  or  water  from  places  or  ves- 
sels where  a  vacuum  or  exhaustion  was  required,  were  known 
and  practised  before  the  obtaining  the  letters  patent  above  men- 
tioned, but  had  not  been  applied  to  the  cylinders  or  condensers 
of  steam  engines.  The  said  invention  of  the  said  James  Watt 
was  at  the  time  of  making  the  said  letters  patent,  a  nev)  and  a 
useful  invention^  and  the  said  privilege  vested  by  the  said  act  of 
parliament  in  the  said  James  Watt  and  his  assigns,  was  in- 
fringed by  the  Defendant  in  the  manner  charged  upon  him  by 
the  declaration.     The  said  specification  made  by  the  said  James 
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1795.      Watt^  is  of  itself  sufficient  to  enable  a  mechanic  acquainted  with 
^jjj^Q^     thejire  engines  previously  in  use^  to  construct  Jire  engines  produc' 
againtt      ing  the  effect  of  lessening  the  consumption  of  Jire  and  steam  in  fire 
engines^  upon  the  principle  invented  by  the  said  James  Watt. 

And  the  questions  for  the  opinion  of  the  Court  were, 

1st.  Whether  the  said  patent  was  good  in  law,  and  continoed 
by  the  act  of  parliament  above  mentioned  ? 

2d.  Whether  the  above  specification  of  the  Plaintiff  James 
Watt  was  in  point  of  law  sufficient  to  support  the  above  patent? 

This  case  was  twice  argued,  the  first  time  by  Watson^  Serjtf 
for  the  Plaintiffs,  and  Le  Blanc^  Serjt.,  for  the  Defendant ;  and 
the  second,  by  Adair^  Serjt.,  for  the  Plaintiffs,  and  WilliamSf 
Serjt.,  for  the  Defendant. 

On  the  part  of  the  Plaintiffs,  the  substance  of  the  arguments 
was  the  following.  The  Plaintiffs  have  a  right  to  recover 
damages  for  the  infringement  of  their  patent,  which  is:  Ist, 
both  good  in  law,  and  continued  by  the  act  15  Geo,  3.  c.  61.; 
and  2dly,  .duly  supported  by  the  specification.  It  is  good  in 
law,  as  being  for  a  newly  discovered  method  of  producing  an 
important  effect  in  the  use  of  the  old  steam  engine,  and 
comes  within  the  provision  of  the  stat.  21  Jac.  1.  c.  3.  5.6. 
[  468  ]  which  protects  inventions  of  this  kind  from  the  declaration 
mentioned  in  the  former  part  of  the  statute.  By  every  fair 
rule  of  construction,  the  words  "  working  or  making  any 
"  manner  of  new  mamifactures"  must  include  the  invention  of 
the  Plaintiffs.  The  term  manufacture  means  "  any  thing  ^ade 
**  or  produced  by  art,"  and  the  method  or  invention  for  which 
the  patent  is  granted,  is  to  produce  an  effect  by  artificial  means, 
by  which  the  consumption  of  fuel  shall  be  lessened  in  steam- 
engines.  Whether  the  word  method  be  used  as  in  the  patent, 
or  engine  as  in  the  act  for  continuing  it,  the  meaning  is  ob- 
viously the  same,  and  the  Court  will  not  deprive  the  Plaintiffs, 
the  merit  ond  utility  of  whose  invention  is  on  all  sides  admitted, 
of  the  benefit  of  that  invention  by  mere  verbal  criticisms. 

[Heath,  J.  When  a  mode  of  doing  a  thing  is  referred  to 
something  permanent,  it  is  properly  termed  an  engine;  when 
to  something  fugitive,  a  method.]  This  patent  is  not  expressed 
in  terms  new  or  unusual;  almost  all  the  patents  upon  record 
that  have  been  granted  to  those  who  have  made  discoveries  or 
imj^rovenients  in  the  mechanic  arts,  being  for  the  method  of 
doing  the  thing,  and  not  for  the  thing  done.     [Heath,  J.     Is 

there 
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there  any  instance  of  a  patent  for  a  mere  method?]     The  pa-      1795. 

tent  granted  to  l^llond  for  his  improvement  in  making  tiie  ob-      

ject-glasses  of  telescopes  was,  for  **  an  invention  of  a  new  method      anahui 
**  of  making  the  object-glasses  of  refracting  telescopes."     So       ^""* 
also,  David  Hartleifs  patent    was  for  his  method  of  securing 
buildings   from  fire.     So   likewise  are  the   numerous  patents 
that  have  been  granted  for  the  different  improvements  which 
have  been  made  of  late  years,  in  chemistry  and  medicine  [a). 
The  patent,   therefore,  of  the  Plaintiffs  is  good  in  law:  and  it 
is  also  continued  by  the  act   15  Geo.  3.     That  act  expressly 
recites  the  patent,  and  extends  the  benefit  of  it  for  25  years  to 
Watt  and  his  assigns.     It  was  therefore  clearly  the  intention  of 
the  legislature  that  the  patent  already  granted  should  be  con- 
tinued, and  the  Court  will  construe  the  act  in  such  a  manner  as 
to  effectuate  that  intention. 

With  regard  to  the  specification,  that  is  sufficiently  explicit 
to  support  the  validity  of  the  patent.     The  improvement  made 
by  Watt  consists  in  a  discovery)  that  by  letting  out  the  steam 
from  the  cylinder  into  another  vessel  in  order  to  condense  it, 
instead  of  admitting  cold  water  into  the  cylinder  for  that  pur-    [  469  ] 
pose,  as  was  done  in  Newcomen's  engine,  and  by  keeping  the 
cylinder  hot,  the   consumption  of  steam    and  consequently  of 
fuel  would   be  diminished.     The  communication  between  the 
cylinder  and  the  other  vessel  is  formed  by  means  of  valves, 
'  which  were  before  in  use  in  Newcomen's  engine,  and  therefore 
not  necessary  to  be  more  accurately  described,  and  the  mode 
of  keeping  the  cylinder  hot  is  explicitly  stated  in  the  specifica- 
tion.    There  is  no  new  mechanical  construction  invented  by 
Wattj  capable  of  being  the  subject  of  a  distinct  specificatjou,. 
but  his  discovery  was  of  a  principle,  the  method  of  applying, 
which   is  clearly  set  forth,   and  therefore  a  drawing  or  model 
would  have  been  unnecessary.     So  in  Dollond's  patent,  (to  take 
one  of  many  instances)  the  specification  describes  the  principle, 
but  not  the  mechanical  construction  by  which  it  is  carried  into 
effect.     It  recites,  that  a  patent  had  been  granted  to  him  for 
the  ♦*  invention  of  a  new  method  of  making  the  object  glasses 
*  of  re  fracting  telescopes,  by  compounding  mediums  of  diffcTent 
**  refractive  qualities,  whereby  the  errors  arising  from  the  diC- 

{a\  A  great  variety  of  patents  of      necessary  to  repeat,  as  they  all  went 
tfaii  Kind  were  cited  which  it  is  not      to  the  same  point. 

"  ferent 
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1795.      "  ferent  refrangibility  of  light,  as  well  as  those  which  are  pro*- 
S^  "  duced  by  the  spherical  surfaces  of  the  glasses,  were  perfectly 

against  "  corrcctcd."  It  then  goes  on  to  state,  after  mentioning  the 
""'^  defects  of  the  telescopes  then  in  use,  that  in  the  new  telescopes 
the  images  of  objects  were  formed  by  the  difference  between 
two  contrary  refractions,  the  object-glass  being  a  compound  of 
two  or  more  glasses  put  close  together,  whereof  one  was  concave 
and  the  other  convex  :  that  the  excess  of  refraction  by  which 
the  imnge  was  formed  was  in  the  convex  glass,  which  was  made 
of  a  medium  or  substance  in  which  the  difference  of  refrangi- 
bility was  not  so  great  as  in  the  substance  of  which  the  concave 
glass  was  formed ;  therefore,  their  refractions  being  proportioned 
to  their  difference  of  refrangibility,  there  remained  a  difference 
of  refraction  by  which  the  imnge  was  formed,  without  any  dif- 
ference  of  refrangibility  to  disturb  the  vision  :  and  that  the  radii 
of  the  surfaces  of  each  of  those  glasses  were  likewise  so  propor- 
tioned, as  to  make  the  aberrations  which  proceeded  from  their 
spherical  surfaces  respectively  equal,  which  being  also  contrary, 
destroyed  each  other.  But  there  is  no  mention  of  any  me* 
chanism,  nor  does  the  specification  state  the  degrees  of  spheri- 
city or  curvature  of  the  concave  or  convex  glasses,  because  it 
is  well  known  that  the  curvature  of  one  must  be  proportioned 
to  that  of  the  other,  in  order  to  correct  the  refrangibility  of  the 

[  4T0  ]  rays  of  light.  It  is  also  to  be  observed,  that  the  jury  have 
found  that  the  specification  is  sufficient  to  enable  a  mechanic 
acquainted  with  the  fire  engines  previously  in  use,  to  construct 
fire  engines  producing  the  effect  of  lessening  the  consumption 
of  fire  and  steam  upon  the  principle  invented  by  the  Plaintiff 
JVult.  It  is  upon  the  whole,  therefore,  submitted  to  the  court, 
that  both  the  questions  stated  in  the  case  must  be  answered  in 
the  affirmative. 

[BuLLBR,  J.  The  objection  to  Dollond*s  patent  was,  that  he 
was  not  the  inventor  of  the  new  method  of  making  object- 
glasses,  but  that  Dr.  Hall  had  made  the  same  discovery  before 
him.  But  it  was  holden,  that  as  Dr.  Hall  had  confined  it  to 
his  closet,  and  the  public  were  not  acquainted  with  it,  Dollond 
was  to  be  considered  as  the  inventor.] 

On  the  part  of  the  Defendant  tlie  arguments  were  the  fol- 
lowing. 

This  question  may  be  argued  on  three  grounds.     1.  On  the 

patent 
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patent  itself.     2.  Upon  the  act  15  Geo.  3.  c.  6 1, 
act  and  patent  taken  together. 

In  considering  the  case  upon  the  patent  itself,  the  patent  ap- 
pears to  be  void,  because  it  differs  from  the  specification,  the 
patent  being  for  a  formed  instrument  or  machine,  but  the  spe- 
cification for  principles  unorganized.  It  is  for  a  new  invented 
method.  Now  the. word  invcjition^  when  apjnicd  to  mechanical 
subjects,  properly  signifies  something  which  has  been  already 
formed,  some  manufacture  or  machine,  and  is  not  applicable  to 
mere  unorganized  principles.  The  Plaintiff  Watt  cannot  be 
said  to  have  invented  the  principles,  for  those  principles  were 
in  use  in  the  old  or  Newcomen's  steam-engine.  It  is  true,  that 
the  application  of  those  principles  in  the  manner  described  in 
the  specification  is  new,  but  it  was  well  known  long  before 
that  steam  had  an  expansive  power,  and  was  condensed  by 
cold.  It  is  in  this  sense  that  the  word  invention  is  used  in  the 
patent.  It  recites  "  that  H  a//  had  represented  to  the  king, 
that  he  had  after  much  labour  and  expense  invented  a  method  of 
lessening  the  conoumption  of  steam  and  fuel  in  fire-engines." 
From  these  words  it  seems  clear  that  he  meant  it  to  be  under- 
stood by  the  crown,  that  the  invention  which  he  represented 
himself  as  having  made,  was  completely  formed,  and  not  that 
he  had  merely  conceived  in  his  mind  the  application  of  certain 
known  principles  by  which  the  consumption  of  steam  and  fuel  [  471  ] 
would  be  lessened  in  fire-engines :  for  the  ideas  of  the  princi- 
ples before  they  were  organized  could  not  have  been  attended 
with  great  labour^  and  much  less  with  great  expense.  Tliat 
the  representation  was  understood  in  this  sense  by  the  crown, 
will  appear  from  considering  other  parts  of  the  patent  itself. 
I'he  king  grants  to  tVatt  that  he  shnll  "  fnakcy  use,  exercise  and 
vend  his  said  inveutionJ"  In  another  part  of  the  patent  all  per- 
sons are  forbidden  to  counterfeit,  imitate  or  resemble  the  same 
invention,  and  to  make  or  cause  to  be  made  any  addition  thereto, 
or  subtraction  therefrom.  In  another  part  it  is  provided,  that 
the  patent  shall  not  extend  to  give  privilege  to  Watt  to  use 
or  exercise  any  invention  or  work  whatsoever  which  had  there- 
tofore been  found  out  or  inveiitcd  by  any  other,  and  publicly 
used  or  exercised,  but  that  every  other  person  should  use  and 
practise  their  several  inventions*  Now  it  is  impossible  that  any 
of  the  expressions  thus  cited  from  the  patent  can  be  applied  to 
the  invention  of  mere  unorganized  principles  of  science.     If 

then 
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1795.     then  the  patent  be,  which  it  clearly  is,  for  a  formed  instrument 
BouLTOM     ^^  machine,  it  is  void,  because  it  is  admitted  that  there  is  no 

acnhist      specification  descriptive  of  any  formed  instrument  whatever,  nor 
is  there  any  drawing  or  model. 

But  supposing  it  to  be  a  patent  for  mere  principles,  (for  the 
specification  states  that  the  invention  consists  oi  principles^)  it  is 
neither  originally  good  in  law,  nor  is  it  continued  by  15  Geo.S. 
€•  Gl.     If  is  not  good  in  law  because  it  does  not  fall  within  the 
construction  of  the  statute  Ql  Jac.  1.  <:.  3.  upon  which  alone  it 
must,  if  at  all,  be  supported.     The  sixth  section  of  that  statute 
provides,  that  nothing  therein  contained  shall  extend  to  any 
letters  patent,  or  grants  of  privilege  for  14  years  or  under, 
thereafter  to  be  made,  of  the  sole  worki?ig  or  making  of  any 
manner  of  new  maniifactures,  within  this  realm,  to  the  true  and 
first  inventoi's  of  such  manufactures^  which  others  at  the  time 
shall  not  use..    The  word  manufacture  is  descriptive  either  of 
the  practice  of  making  a  thing  by  art,  or  of  the  thing  when 
made.     The  invention  therefore  of  any  instrument  used  in  the 
process  of  making  a  thing  by  art,  is  a  manufacture^  and  the  sub- 
ject of  a  patent  within  the  statute,  because  such  an  instrument 
is  itself  a  thing  made  by  art.     So  also  medicines  may  be  said  to 
be  a  species  of  manufacture,  and  within  the  provision  of  the 
statute,  because  they  consist  in  the  practice  of  mixing  together 
and  making  up  by  art,  the  different  ingredients  of  which  they 
[  4-72  ]    ®**c  composed,  and  are  the  result  of  principles  organized,  as 
far  as  the  nature  of  the  thing  will  admit.     The  same  observa- 
tion may  be  made  with   respect  to  DolioncTs  telescopes,  which 
are  certainly  a  manufacture,    and  within  the  statute  Jac,  1., 
but  they  consist  of  principles  reduced  into  form  and  practice 
as  much  as  the  subject  will  admit,  and  the  patent  is  for  glasses 
completely  forme<l,   not  for  mere  principles,   and  the  specifica- 
tion describes  the  manner  in  which  the  invention  is  to  be  car- 
ried into  execution  with  all  the  perspicuity  of  which  the  thing 
is  capable.     That  this  is  the  true  meaning  of  the  term  manu* 
facture  as  it  is  used  by  the  legislature,  likwise  appears  from  the 
words  making  or  working  being  applied   to  it,  and    "  which 
others  at  the  time  shall  not  «5^,"  and  also  from  the  provision 
that  the  patentee  shall  ascertain  the  nature  of  his  invention, 
and  in  what  manner  the  same  is  to  be  performed.     The  specifi- 
cation is  the  price  which  the  patentee  is  to  pay  for  the  mono- 
poly.    In  the  construction  of  specifications  it  is  a  rule  that  the 

patentee 
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patentee  must  describe  his  invention  in  such  a  manner  that      1795. 
other  artists  in  the  same  trade  or  business  may  be  taught  to  do    b^JJ]^ 
the  same  thing  for  which  the  patent  is  granted,  by  following      againu 
the  directions  of  the  specification  alone,  without  any  new  in- 
vention or  addition  of  their  own,  and  without  the  expence  of 
trying,  experiments.    1  Term  Rep,  B.  R.  606.  Turner  v.  Winter. 
This  necessarily  excludes  any  supposition  that  mere  principles 
can  be  the  subject  of  a  patent.     That  this  is  the  true  construc- 
tion of  the  word  manufacttires  in  the  statute,  appears  also  from 
Lord  Cokeys  commentary  on  it,  3  InsL  IS^,  who,  as  appears 
from  the  journals  of  the  House  of  Commons,  was  chairman  of 
the  committee  to  whom  the  bill  was  referred,  and  who  therefore 
probably  either  drew  or  perused  it.     This  construction  of  the 
word  manufactures^  in  the  statute,  is  also  fortified  by  the  opinion 
of  Mr.  J.  Yates  in  the  controversy  respecting  literary  property, 
4  Bun\  236 1.  Miller  v.  Taylor,  who  there  held  in  illustration 
of  the  subject  before  him,  that  mere  principles,  not  embodied 
and  reduced  into  practice,  were  not  the  subject  of  a  patent. 
Until  they  are  so  embodied,  (to  use  the  simile  of  that  great 
judge,)  they  are  like  the  sentiments  of  an  author,  while  in  his 
own  mind.     In  that  state  they  are  alike  the  property  of  him  or 
of  another.     But  when  once  they  are  published,  then,  and  not 
before,  his  exclusive  property  in  them  or  in  the  organization  of 
them  commences.      In  Sir  Richard  Arkwrighfs  case  too  {a) 
the  learned  judge  before  whom  it  was  tried,  stated  in  his  sum- 
ing  up,  that  for  a  principle  alone  a  patent  could  not  be  ob-    [  473  ] 
tained,  for  which  he  gave  very  convincing  reasons.     And  inde- 
pendent of  authorities,  the  reason  of  the  thing  shews  that  such 
a  patent  could  not  be  obtained  within  the  meaning  of  the  sta- 
tute.    By  obtaining  a  patent  for  principles  only,  instead  of  one 
for  the  result  of  the  application  of  them,  the  public  is  prevented, 
during  the  term  from  improving  on  those  principles,  and  at  the 
end  of  the  term  is  left  in  a  state  of  ignorance  as  to  the  best, 
cheapest  and  most  beneficial  manner  of  applying  them  to  the 
end  proposed. 

It  is  true  indeed  that  the  jury  have  found,  ^*  that  the  specifi- 
"  cation  made  by  IVattf  is  of  itself  sufficient  to  enable  a  mecha- 
^'  nic  acquainted  with  fire-engines  previously  in  use,  to  con- 
"  struct  fire-engines,  producing  the  effect  of  lessening  the  con- 

(a)  See  the  printed  account  of  that      after  Trinity  Term  25  Geo.  J.  be/t6te 
trial,  at  the  Sittings  at  Westminster     Mr.  J.  BuSer, 

"  sumption 
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1795-      **  sumption  of  fuel  and  steam  in  Jlre-engines^  upon  the  principle 
j^^^j^     "  invented  by  Watt."     But  it  is  not  found  that  the  specification 

ttgainst  would  enable  a  mechanic  to  construct  WatVsJlre' engines  ;  nor  is 
it  found  to  what  extetit  the  consumption  of  steam  and  fuel 
would  be  lessened  in  fire-engines  constructed  upon  the  princi- 
ples stated  in  the  specification  ;  nor  whether  those  engines 
would  have  the  eifect  of  lessening  the  consumption  of  steam 
to  the  same  degree  with  Watt's  engines.  All  this  is  left  uncer- 
tain. The  merit  of  the  invention  must  be  measured  by  the 
quantity  of  fuel  which  may  be  saved  by  it.  Now  it  is  possible, 
that  agreeable  to  this  finding,  a  fire-engine  might  be  made, 
which  indeed  would  produce  the  effect  of  lessening  the  con- 
sumption of  fuel  and  steam,  upon  the  principles  mentioned  in 
the  specification,  but  yet  such  engine  might  save  only  one 
bushel  of  coals  or  other  fuel,  where  JVat^s  engine  would  save  a 
hundred.  The  finding  of  the  jury  therefore  does  not  mend 
the  case.  The  specification  ought  to  have  described  the  me- 
thod by  which  the  machine  might  be  made  to  save  the  greatest 
quantity  of  fuel  which  it  was  known  to  be  capable  of  saving, 
and  which  it  in  fact  does  save  when  used  bv  the  inventor.  It 
is  a  settled  rule  of  law  that  if  a  patentee  makes  the  thing  for 
which  the  patent  is  granted  with  cheaper  materials,  or  if  he 
applies  and  uses  it  in  a  more  advantageous  and  useful  manner 
than  is  described  in  the  specification,  the  patent  is  void,  be- 
cause he  does  not  put  the  public  in  possession  of  his  invention, 
or  enable  them  to  derive  the  same  benefit  that  he  himself  de- 
rives from  it.  1  Ter?n  Rep,  B.  R,  602.  Turner  v.  Winter, 

It  is  to  be  shewn  in  the  next  place,  that  the  patent  is  not 
continued  by  the  act  15  Geo,  3.  c,  6l.  The  title  of  it  is,  an  act 
for  vesting  in  James  Watt,  "  the  sole  property  of  certain  steam- 
engines,  called  fire-engines,  of  his  invention."  It  recites,  "  that 
[  474  ]  the  king  by  his  letters  patent  had  given  and  granted  to  Watt 
the  sole  benefit  and  advantage  of  making  and  vending  certain 
engines  by  him  invented  for  lessening  the  consumption  of  steam 
and  fuel  in  fire-engines,  with  a  proviso,  that  Watt  should  cause 
a  particular  description  of  the  nature  of  the  said  ijivention  to 
be  inrolled,  and  that  he  accordingly  had  caused  a  particular 
description  of  the  nature  of  the  said  engine  to  be  inrolled.  It 
farther  recites,  that  the  said  James  Watt  had  employed  many 
years,  and  a  considerable  part  of  bis  fortune,  in  making  expe- 
riments upon  steam-engines,  commonly  called  fire-engines,  but 

on 
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on  account  of  the  many  difficulties  which  always  arise  in  the      1795. 
execution  of  such  large  and  complex  machines,  he  could  not     ^^^^^ 
complete  his  intention  before  the  end  of  the  year  179't,  when      agauui 
he  ^nished  some  large  engines  as  specimens  of  his  construction, 
and  that  his  engines  might  be  of  great  utility,  and  then  enacts, 
that  the  sole  privilege  of  making,  constmcting  and  selling  the 
engines  therein  before  particularly   described  shall  be  vested 
in  Watt  for  25  years,  and  that  he  during  the  said  term  shall 
make^  exercise  and  vend  the  said  engines!^     Now  is  it  possible 
to  say,  that  this  act  continues  a  patent  for  mere  principles  ? 
Certainly  not.     If  therefore  the  patent  be  really  for  principles, 
it  is  not  continued  by  the  act.     But  supposing  that  though 
the  act  does  not  describe  the  patent  according  to  the  terms  of  it, 
yet  it  does  describe  it  according  to  its  import,  namely,  as  a  patent 
for  principles ;  in  that  case  it  would  not  be  within  the  protec- 
tion of  the  statute  of  Jac.  1.  for  the  reasons  already  offered. 

There  is  a  proviso  in  the  act  15  Geo.  3.,  that  every  objection 
in  law  competent  against  the  said  patent,  shall  be  competent 
against  the  act  to  all  intents  and  purposes,  except  so  far  as  re« 
lates  to  the  term  thereby  granted.     Though  this  therefore  is  a 
grant  of  a  monopoly  by  the  Legislature,  yet  it  is  to  receive 
precisely  the  same  construction,  as  if  it  had  been  a  grant  by 
letters  patent.     Now  the  grant  itself  is  void,  being  founded  on 
a  false  suggestion  of  the  party  to  whom  it  is  made,  for  it  is  a 
rule  of  law,  that  if  the  king's  grant  be  founded  on  a  false  sug- 
gestion of  the  party  to  whom  it  is  made,  it  is  void  ;  as  if  any 
thing  mentioned   in   the  consideration  of  the  grant  be  false. 
5  Co.  94?  a.  Bai-wick's  case.     The  consideration,  which  is  the 
foundation  of  this  grant  in  the  act,  is  the  recital  ^*  that  the  king 
had  in  January  1765,  by  his  letters  patent,  granted  to  \Yatt  for 
the  term  of  14?  years,  the  sole  benefit  and  advantage  of  making 
and  vendi7ig  certain  engines,  by  him  invented,  'for  lessening  the    C  475  ] 
consumption  of  steam  and  fuel,  and  that  owing  to  the  reasons 
which  are  mentioned  in  the  recital,  it  was  probable,  that  the 
whole  term  granted  by  the  patent  would  elapse  before  he  could 
receive  any  compensation  adequate  to  his  labour;   for  which 
reasons  the  term  granted  by  the  patent  is  prolonged,  and  the 
act  vests  in  him  the  sole  privileges  of  making,  constructing,  and 
selling  the  said  engines  for  25  years;  that  is,  the  engines,  the 
sole  making  and  vending  of  which  the  king  had  granted  by 
bis  saicl  letters  patent.     But  it  is  admitted^*  that  the  king  did 

not 
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1795.     not  grant  by  the  patent  a  monopoly  for  making  and  vending 
,^  any  engines  whatever.     The  recital  therefore,  which  is  the  very 

^Igrinu      foundation  of  the  grant,  is  untrue.    It  has  been  also  adjudged, 
that  if  a  private  act  of  Parliament  like  the  present,  be  founded 
upon  a  false  recital,  the  act  is  void :  as  where  an  act,  reciting 
that  A.  had  been  attainted  of  treason,  confirms  the  attainder, 
and  farther  enacts  that  he  shall  be  attainted,  and  forfeit  bis 
lands;  the  king  afterwards  grants  the  lands  of  A.  to  another; 
if  in  fact  A.  never  was  attainted,  or  if  his  attainder  appear  on 
the  face  of  it,  to  have  been  coram  non  judice^  the  act  is  void, 
and  it  shall  not  be  made  use  of  as  an  attainder  de  novo^  not* 
withstanding  it  confirmed  the  attainder,  and  expressly  enacted 
that  he  should  be  attainted,  but  A.  shall  take  advantage  of  it 
by  mere  pleading  without  a  writ  of  error,  and  shall  oust  the 
grantee  of  the  king.    Plowd.  390.  Earl  of  Leicester  v.  Heydon, 
where  it  is  laid  down,  that  statutes  which  mis-recite  things  to 
which  they  refer,  are  void,  and  that  in  the  principal  case,  the 
statute  which  recited  that  A,  was  attainted,  when  in  fact  he  was 
not  attainted,  was  void,  ibid.  400,  &c.     Another  objection  to 
this  act  15  Geo.  d.  is  that  it  professes  to  vest  in  Wati  the  ex- 
clusive property  in  an  entire  machine,  notwithstanding  the  in- 
vention which  he  claims  to  be  his,  is  admitted  to  be  of  an  im^ 
provement  only  of  a  known  machine.     And  upon  this  point,   it 
is  to  be  observed,  that  Lord  Coke  says,  '^  such  a  privilege  as  is 
**  consonant  to  law,  must  be  substantially  and  essentially  newly 
**  invented ;  but  if  the  substance  was  in  esse  before  and  a  n£W 
**  addition  thereunto,  though  t/iat  addition  make  the  former  more 
^^ profitable^  yet  it  is  not  a  new  manufacture  in  law."     3  Inst. 
184.     The  act  is  also  defective  in   not  setting  forth  any  speci- 
fication of  a  formed  instrument  or  machine ;  it  is  indeed  ad- 
mitted that  no  such  specification  is  to  be  found. 
C  4p76  ]        If  the  subject  be  viewed  as  arising  from  the  patent  and  act 
taken  together,  the  arguments  which  have  been  already  used 
respecting  those  instruments  separately,  apply  themselves  more 
strongly,  inasmuch  as  if  the  act  be  considered  as  explanatory 
of  the  patent,  or  as  a  part  of  it,  there  cannot  be  a  doubt  but 
that  it  means  to  grant  a  monopoly  for  a  formed  engine  or  ma- 
chine.   Upon  the  whole  therefore  of  the  case,  it  appears  either 
that  the  patent  is  for  an  entire  formed  machine,  when  it  ought 
to  have  been  for  an  improvement  only,  and  in  which  case  the 
specification  does  not  correspond  with  it^  or  it  is  for  mere  prin- 
ciples, 
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ciples,  which,  according  to  the  stat.  2\  Jac,  1.  c.  8,  cannot  be      1795. 
the  subject  of  a  patent*  Bo  l   m 

The  sum  of  the  reply  was  as  follows.  The  patent  is  neither  agauut 
for  a  formed  instrument,  nor  is  the  specification  for  a  principle 
unorganized.  The  former  is  for  "  a  new  invented  method  of 
lesseiiiijg  the  consumption  of  steam  and  fuel  in  fire  engines,'' 
by  whatever  mode  that  efiect  may  be  produced:  the  latter  states 
both  the  principle  of  the  invention,  and  also  the  mode  in  which 
it  is  to  operate,  namely,  the  preserving  the  cylinder  hot  by  the 
means  described,  and  the  condensing  the  steam  in  separate 
vessels  communicating  with  the  cylinder.  The  difference  in 
the  terms  used  in  the  patent  and  the  specification^  arises  from 
the  nature  of  the  subject,  but  the  real  meaning  of  them  is  the 
same.  Where  an  improvement  is  made  upon  a  machine  al- 
ready known,  the  patent  ought  not  to  be  for  the  machine  itself, 
but  for  the  method  of  improving  it.  Thus  a  patent  was  granted 
in  17599  to  one  fVood  *^  for  a  scheme  to  work  a  fire  engine,  at 
half  the  expense  of  coals,''  an  efiect  which  must  have  been 
caused  by  an  alteration  of  the  engine,  yet  the  patent  was  for 
die  scheme,  or  method,  and  not  for  the  engine  itself.  And  in 
the  case  of  an  improvement  in  making  watches,  Jcssop^s  patent 
was  avoided,  because  it  was  for  the  whole  watch,  when  the  in- 
vention consisted  of  only  one  movement.  But  notwithstanding 
this  rule,  if  from  the  nature  of  the  thing  a  patent  for  the  new 
method  or  improvement  only  should  have  the  effect  of  giving 
a  right  to  the  whole  machine,  that  is  not  of  itself  a  ground  on 
which  the  patent  can  be  set  aside. 

On  this  day,  after  consideration,  the  judges  thus  delivered 
their  respective  opinions. 

RooKE,  J.,  after  stating  the  special  case  at  length,  thus  pro-  [  477  ] 
ceeded.  From  this  state  of  the  case,  and  from  the  admission  of 
counsel  on  both  sides,  I  assume  the  following  facts,  viz.  that  the 
PJaintifi"  Watt  is  the  inventor  of  a  new  and  useful  improvement 
in  fire  engines,  whereby  the  consuntption  of  steam,  and  conse- 
quently of  fuel  is  considerably  lessened :  that  the  improvement 
is  of  such  a  nature  that  it  may  legally  be  the  object  of  protec- 
tion by  royal  patent :  that  a  patent  has  been  granted  to  the  in- 
ventor, on  the  condition  of  a  specification  of  the  nature  of  the 
invention:  that  a  specification  has  been  made,  sufficient  to  enable 
n  mechanic  to  construct  fire  engines  containing  the  improve- 
ment invented  by  the  patentee:  and  that  the  Legislature  sue 

years 
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179^«      years  after  the  patent  had  been  granted,  thought  proper  to  ex- 
^^  tend  the  duration  of  it  from  the  eight  years  then  to  come,  to 

agauut      twenty-five  years,  the  patent  having  been  granted  in  the  ninth, 
^""      and  the  statute  having  passed  in  the  fifteenth  year  of  the  pre- 
sent king. 

Under  these  circumstances,  I  think  I  conform  to  the  spirit 
at  the  Stat.  9,1  Jac,  I.  c.  S.  5.  6,  if  I  incline  to  support  this 
patent,  provided  it  may  be  supported  without  violating  any  rule 
of  law:  and  I  think  so  for  two  reasons,  first,  because  the 
patentee  is  substantially  intitled  to  the  protection  of  the  patent, 
and  secondly  because  the  public  are  sufficiently  instructed,  and 
will  be  duly  benefited  by  the  specification.  Against  tbe  claim 
of  the  patentee  certain  objections  have  been  made,  which,  it  is 
contended,  deprive  him  of  all  legal  right  to  that  protection. 
First,  it  is  objected  that  the  patent  is  not  for  fire  engines  upon 
the  particular  construction  which  contains  this  new  improve- 
ment, but  for  a  new  invented  method  of  lessening  the  con- 
sumption of  steam  and  fuel :  secondly,  it  is  objected,  that  no 
particular  engine  is  described  in  this  specification,  but  that  it 
only  sets  forth  the  principles:  and  the  last  objection  is,  that 
the  statute  has  not  duly  prolonged  the  patent,  because  the 
patent  is  for  a  method^  and  the  statute  for  an  engine.  It  is 
obvious  that  these  objections  are  merely  formal :  they  do  not 
afiect  the  substantial  merits  of  the  patentee,  nor  the  meritorious 
consideration  which  ihe  public  have  a  right  to  receive,  in  re- 
turn for  the  protection  which  the  patentee  claims.  With 
regard  to  the  first  objection,  it  is  that  the  patent  is  not  for  a 
fire  engine  of  a  particular  construction,  but  for  a  new  invented 
[  478  ]  method.  It  pre-supposes  the  existence  of  the  fire  engine,  and 
gives  a  monopoly  to  the  patentee  of  his  new  invented  method 
of  lessening  the  consumption  of  steam  and  fuel  in  fire  engines. 
The  obvious  meaning  of  those  words  is,  that  he  has  made  an 
improvement  in  the  construction  of  fire  engines,  for  what  does 
method  mean  but  inode  or  maimer  of  effecting  ?  What  method 
can  there  be  of  saving  steam  or  fuel  in  engines,  but  by  some 
variation  in  the  construction  of  them?  A  new  invented  method 
therefore  conveys  to  my  understanding  the  idea  of  a  nets?  mode 
of  construction.  I  think  those  words  are  tantamount  io  Jire 
engines  of  a  ?iewlj/  invented  construction ;  at  least  I  think  they 
will  bear  this  meaning,  if  they  do  not  necessarily  exclude 
every  other.  The  specification  shews  that  this  was  the  mean- 
ing 
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ing  of  the  words  as  understood  by  the  patentee,  for  he  has  spe*  1795* 
cified  a  new  and  particular  mode  of  constructing  fire  engines.  ^^^^^ 
If  he  has  so  understood  the  words,  and  they  will  bear  this  in-  agamtt 
terpretation,  then  I  think  this  objection,  which  is  merely  verbal,  """ 
is  answered.  To  which  I  add,  that  patents  for  a  method  or 
art  of  doing  particular  things  have  been  so  numerous,  accord- 
ing to  the  lists  left  with  us,  that  method  may  be  considered  as  a 
common  expression  in  instruments  of  this  kind.  It  would 
therefore  be  extremely  injurious  to  the  interests  of  patentees, 
to  allow  this  verbal  objection  to  prevail.  As  to  the  second  ob- 
jection, that  no  particular  engine  is  described,  that  no  model 
or  drawing  is  set  forth,  I  hold  this  not  to  be  necessary,  pro- 
vided the  patentee  so  describes  the  improvement  as  to  enable 
artists  to  adopt  it  when  his  monopoly  expires.  The  jury  find 
that  he  has  so  described  it.  It  is  objected,  that  he  professes 
to  set  forth  principles  only ;  but  we  are  not  bound  by  what  he 
professes  to  do,  but  by  what  he  has  really  done.  If  he  had 
professed  to  set  forth  a  full  specification  of  his  improvement, 
and  had  not  set  it  forth  intelligibly,  his  specification  would 
have  been  insufficient,  and  his  patent  void.  It  seems  therefore 
but  reasonable,  that  if  he  sets  forth  his  improvement  intelligi- 
bly, his  specification  should  be  supported,  though  he  professes 
only  to  set  forth  the  principle.  The  term  principle  is  equivocal; 
it  may  denote  either  the  radical  elementary  truths  of  a  science, 
or  those  consequential  axioms  which  are  founded  on  radical 
truths,  but  which  are  used  as  fundamental  truths  by  those  who 
do  not  find  it  expedient  to  have  recourse  to  first  principles. 
The  radical  principles  on  which  all  steam  engines  are  founded, 
nre  the  natural  properties  of  steam,  its  expansiveness  and  con-  [  479  ] 
densibility.  Whether  the  machines  are  formed  in  one  shape 
or  another,  whether  the  cylinder  is  kept  hot  or  suffered  to  cool, 
whether  the  steam  is  condensed  in  one  vessel  or  another,  still 
the  radical  principles  are  the  same.  When  the  present  pa- 
tentee set  his  inventive  faculties  to  work,  he  found  fire  engines 
already  in  existence,  and  the  natural  qualities  of  steam  already 
known  and  mechanically  used.  He  only  invented  an  improve- 
ment in  the  mechanism,  by  which  they  might  be  employed  to 
greater  advantage.  There  is  no  newly  discovered  natural  prin- 
ciple as  to  steam,  nor  any  new  mechanical  principle  in  his 
machine ;  the  only  invention  is  a  new  mechanical  employment 
of  principles  already  known.     As  to  the  specification,  some 

part 
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1793.     part  of  it,  so  much  as  represents  the  future  intentions  of  the 
Z"  patentee,  may  be  considered,  according  to  the  language  of  the 

againti      specification,  as  merely  theoretical;  but  the  greater  part  de- 
^'^       scribes  a  practical  use  of  improved  mechanism,  the  basis  on 
which  the  improvement  is  founded.   The  object  of  the  patentee 
was  to  condense  the  steam  without  cooling  the  cylinder:  the 
means  adopted  to  effectuate  this  were  to  enclose  the  cylinder 
in  a  case  which  will  confine  the  heat  or  transmit  it  slowly,  to 
surround  it  with  steam  or  other  heated  bodies,  and  to  suffer 
neither  water  nor  any  other  substance  colder  than  the  steam, 
to  enter  or  touch  it  during  that  time.     These  means  are  set 
forth.     The  objection  is,  that  there  is  no  drawing  or  model  of 
a  particular  engine;  and  where  is  the  necessity  of  such  draw- 
ing or  model,  if  the  specification  is  intelligible  without  it  ?  Had 
a  drawing  or  model  been  made,  and  any  man  copied  the  im- 
provement, and  made  a  machine  in  a  different  form,  no  doubt 
this  would  have  been  an  infringement  of  the  patent.    Why? 
Because  the  mechanical  improvement  would  have  been  intro- 
duced into  the  machine,   though   the  form  was  varied.      It 
follows  from  thence,  that  the  mechanical  improvement^  and  not 
the  form  of  the  machine,  is  the  object  of  the  patent;  and  if 
this  mechanical  improvement  is  intelligibly  specified,  of  which 
a  jury  must  be  the  judges,   whether  the  patentee  call   it  a 
principle,    invention,  or  method,    or  by   whatever   other  ap- 
pellation, we  are  not  bound  to  consider  his  terms,  but  the  real 
nature  of  his  improvement,  and  the  description  he  has  given 
of  it,  and  we  may  I  think  protect  him  without  violating  any 
rule  of  law.     As   to  the  articles  of  the  specification   which 
denote  intention  only,   and  do  not  state  the  thing  to  which 
[  480  ]    it  is  to  be  applied,  I  do  not  think  he  could  maintain  an  <action 
for  breach  of  these  articles;  for  he  cannot  anticipate  the  pro- 
tection, before  he  is  entitled  to  it  by  practical  accomplishment. 
But  the  patent  is  for  a  method  already  adopted,  and  the  two 
first  and  most  material  articles  are  set  forth  as  already  accom- 
plished, and  the  case  states  it  was  new  and  useful  at  the  time 
of  making  the  patent.     I  therefore  consider  the  most  essential 
part  of  the  patent,  the  keeping  the  cylinder  hot,  inclosing  it  in 
a  case,  and  surrounding  it  with  steam,  as  carried  into  practical 
effect  at  the  time  of  granting  the  patent;  this  the  Defendant 
has  infringed ;  and  I  will  presume  after  verdict,  where  nominal 
damages  only  are  given,  that  the  evidence  was  applied  to,  and 

the 


IN  TOE  ThIRTT-FIFTH  YeAR  OF  GEORGE  III.  481 

the  damages  given  for  those  articles  only  which  are  well  speci-  I7£i5. 
fied.  Now  if  he  has  infringed  those  articles  which  are  well  -q^^^^ 
specified*  he  shall  not  be  excused  from  an  action,  because  he      agamsi 

....  •        •         'Bull, 

has  been  guilty  of  an  additional  infringement  on  that  which  is 

specified  as  matter  of  intention  only.     As  to  the  objection  of 
the  want  of  a  drawing  or  model,  that  at  first  struck  me  as  of 
great  weight.     I  thought  it  would  be  difficult  to  ascertain  what 
was  an  infringement  of  a  method,  if  there  was  no  additional  re- 
presentation of  the  improvement,  or  thing  methodized.     But  I 
have  satisfied  my  mind  thus :  infringement  or  not,  is  a  question 
for  the  jury ;  in  order  to  decide  this  case,  they  must  understand 
the  nature  of  the  improvement  or  thing  infringed;  if  they  can 
understand  it  without  a  model,  I  am  not  aware  of  any  rule  of 
law  which  requires  a  model  or  a  drawing  to  be  set  forth,  or  which 
makes  void  an  intelligible  specification  of  a  mechanical  im- 
provement, merely  because  no  drawing  or  model  is  annexed. 
In  the  present  case,  I  do  not  hear  that  the  want  of  a  drawing 
or  a  model  occasioned  any  difficulty  to  the  jury ;  they  have  ex- 
pressly decided  that  Mr.  JVatt  has  the  merit  of  a  new  and  an 
useful  invention,   and  that  this  invention  was  infringed  by  the 
Defendant.     How  then  can  I  say,  that  they  could  not  under- 
stand it  for  the  want  of  a  drawing  ?  Especially  when  they  have 
added,  that  the  specification  is  sufficient  to  enable  a  mechanic 
acquainted  with  the  fire-engines  previously  in  use,  to  construct 
fire-engines  producing  the  effect  of  lessening  the  consumption 
of  fuel  and  steam,  upon  the  principle  invented  by  the  Plaintiff. 
For  these  reasons  I  think  the  second  objection,  that  no  parti- 
cular engine  is  set  forth,  is  not  of  sufficient  weight  to  destroy 
the  effect  of  the  patent. 

Heath,  J.  This  patent  is  expressly  for  a  new  invented  [  481  ] 
method  for  lessening  the  consumption  of  stenm  and  fuel  in  fire- 
engines.  It  appears  that  the  invention  of  the  patentee  is  origi- 
nal, and  may  be  the  subject  of  a  patent;  but  the  question  is,  in- 
asmuch as  this  invention  is  to  be  put  in  practice  by  means  of 
machinery,  whether  the  patent  ought  not  to  have  been  for  one 
or  more  machifiesj  and  whether  this  is  such  a  specification  as 
entitles  him  to  the  monopoly  of  a  method  ?  If  method  and  ma- 
chinery  had  been  used  by  the  patentee  as  convertible  terms, 
and  the  same  consequences  would  result  from  both,  it  might  be 
too  strong  to  say,  that  the  inventor  should  lose  the  benefit  of 
his  patent,  by  the  misapplication  of  his  term.     In  truth  it  is 

VOL.  II.  L  L  not 
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1795«     not  8o.     His  counsel  have  contended  for  the  exclusive  monopolj 
^f„jjg^    of  a  method  of  lessening  the  consumption  of  steam  and  fuel  in 

agaUui      fire-engines|  and  that  therefore  would  better  answer  the  pnr- 
^""      poses  of  the  patentee,  for  the  method  is  a  principle  reduced  to 
practice;  it  is  in  the  present  instance  the  general  application  of 
a  principle  to  an  old  machine.     There  is  no  donbt  that  the 
patentee  might  have  obtained  a  patent  for  his  machinery^  be- 
cause the  act  of  parliament  he  obtained   acknowledged   lus 
patent,  and  he  himself  in  1 783  procured  a  patent  for  his  inven- 
tion of  certain  new  improvements  upon  steam  and  fire  engines 
for  raising  water  Sec,  which  contained  new  pieces  of  mechanism, 
applicable  to  the  same.     Upon  this  statement  the  following  ob- 
jections arise  to  the  patent,  which  I  cannot  answer:  namely 
that  if  there  may  be  two  different  species  of  patents,  the  one  for 
nn  application  of  a  principle  to  an  old  machine,  and  the  other 
for  a  specific  machine,  one  must  be  good  and  the  other  bad. 
The  patent  that  admits  the  most  lax  interpretation  should  be 
bad,  and  the  other  alone  conformable  to  the  rnles  and  prin- 
ciples of  common  law,  and  to  the  statute  on  which  patents  are 
founded.     The  statute  21  Jac»  1.  prohibits  all  monopolies,  re- 
serving to  the  king  by  an  express  proviso  so  much  of  his 
ancient  prerogative,  as  shall  enable  him  to  grant  letters  patent 
and  grants  of  privilege,  for  the  term  of  fourteen  years  or  under, 
of  the  sole  working  or  making  of  any  manner  of  new  manu-' 
Jaetures  within  this  realm,  to  the  true  and  first  inventor  and 
inventors  of  such  mamifactures.     What  then  fells  within  the 
scope  of  the  proviso?     Such  manufactures  as  are  reducible  to 
two  classes.     The  first  class  includes  machinery,  the  second 

L  482  ]  substances  (such  as  medicines)  formed  by  chemical  and  other 
processes,  where  the  vendible  substance  is  the  thing  produced, 
and  that  which  operates  preserves  no  permanent  form.  In  the 
first  class  the  machine,  and  in  the  second  the  substance  pro- 
duced, is  the  subject  of  the  patent.  I  approve  of  the  term 
manufacture  in  the  statute,  because  it  precludes  all  nice  refine- 
ments ;  it  gives  us  to  understand  the  reason  of  the  proviso  that 
it  was  introduced  for  the  benefit  of  trade.  That  which  is  the 
subject  of  a  patent,  ought  to  be  specified,  and  it  ought  to  be 
that  which  is  vendible,  otherwise  it  cannot  be  a  manufacture. 
This  is  a  new  species  of  manufacture,  and  the  novelty  of  the 
language  is  sufficient  to  excite  alarm.  It  has  been  urged  that 
other  patents  have  been  litigated  and  established ;  for  insUnce 

Dollmd^Sj 
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JMlontPsi  which  was  for  a  refracting  telescope.  I  consider  1795. 
that  as  substantially  an  improved  machine.  A  patent  for  an  £^ 
improvement  of  a  refracting  telescope^  and  a  patent  for  an  im-  agamd 
proved  refracting  telescope,  are  in  substance  the  same.  The  ^**^ 
same  specification  would  serve  for  both  patents,  the  new  organi- 
zation of  parts  is  the  same  in  both.  I  asked  in  the  argument 
for  an  instance  of  a  patent  for  a  method^  and  none  such  could 
be  produced*  I  was  then  pressed  with  patents  for  chemical 
processes,  many  of  which  are  for  a  method^  but  that  is  from  aa 
inaccuracy  of  expression,  because  the  patent  in  truth  is  for  a 
-vendible  substance.  To  pursue  this  train  of  reasoning  still 
further,  I  shall  consider  how  far  the  arguments  in  support  of 
Uiis  patent  will  apply  to  the  invention  of  original  machinery 
founded  on  a  new  principle.  The  steam  engine  furnishes  an 
instance.  The  Marquis  of  Worcester  discovered  in  the  last 
century,  the  expansive  force  of  steam,  and  first  applied  it  to 
machinery.  As  the  original  inventor  he  was  clearly  entitled  to 
a  patent.  Would  the  patent  have  been  good  applied  to  all 
fnacbinery,  or  to  the  machines  which  he  had  discovered  ?  The 
patent  decides  the  question.  It  must  be  for  the  vendible 
matter,  and  not  for  the  principle.  Another  objection  may  be 
urged  against  the  patent,  upon  the  application  of  the  principle 
to  an  old  machine,  which  is,  that  whatever  machinery  may  be 
hereafter  invented  would  be  an  infringement  of  the  patent,  if  it 
be  founded  on  the  same  principle.  If  this  were  so  it  would 
reverse  the  clearest  positions  of  law  respecting  patents  for 
machinery,  by  which  it  has  been  always  holden,  that  the 
organization  of  a  machine  may  be  the  subject  of  a  patent,  but 
principles  cannot.  If  the  argument  for  the  patentee  were 
correct,  it  would  follow,  that  where  a  patent  was  obtained  for  [  483  ] 
the  principle,  the  organization  would  be  of  no  consequence. 
Therefore  the  patent  for  the  application  of  the  principle  must 
be  as  bad  as  the  patent  for  the  principle  itself.  It  has  been 
urged  for  the  patentee^  that  he  could  not  specify  all  the  cases, 
to  which  his  machinery  could  be  applied.  The  answer  seems 
obvious,  that  what  he  cannot  specify,  he  has  not  invented.  The 
finding  of  the  jury  that  steam  engines  may  be  made  upon  the 
principle  stated  by  the  patentee,  by  a  mechanic  acquainted  with 
the  fire-engines  previously  in  use,  is  not  conclusive.  This 
patent  extends  to  all  machinery  that  may  be  made  on  this  prin- 
ciple, so  that  be  has  taken  a  patent  for  jnore  than  he  has 

I.  L  2  specified; 
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1795.  specified;  and  as  the  subject  of  his  patent  is  an  entire  thingi 
j^^^Jj^  the  want  of  a  full  specification  is  a  breach  of  the  conditionsi 
a^inat  and  avoids  the  patent.  Indeed  it  seems  impossible  to  specify  a 
principle,  and  its  application  to  all  cases,  which  furnishes  an 
argument  that  it  cannot  be  the  subject  of  a  patent.  It  has  been 
usual  to  examine  the  specification,  as  a  condition  on  which  the 
patent  was  granted.  I  shall  now  consider  it  in  another  point 
of  view.  It  is  a  clear  principle  of  law  that  the  subject  of  eveiy 
grant  must  be  certain.  The  usual  mode  has  been  for  the 
patentee  to  describe  the  subject  of  it  by  the  specification  ;  the 
patent  and  the  specification  must  contain  a  full  description. 
Then  in  this,  as  in  most  other  cases,  the  patent  would  be  void 
for  the  uncertain  description  of  the  thing  granted,  if  it  were  not 
aided  by  the  statute.  The  grant  of  a  method  is  not  good,  be- 
cause uncertain,  the  specification  of  a  method  or  the  application 
of  principle  is  equally  so,  for  the  reasons  I  have  alleged. 

BuLLER,  J.  Few  men  possess  more  ingenuity,  or  have 
greater  merit  with  the  public,  than  the  Plain tifis  on  this  record; 
and  if  their  patent  can  be  sustained  in  point  of  law,  no  man 
ought  to  envy  them  the  profits  and  advantages  arising  from  it 
Even  if  it  cannot  be  supported,  no  man  ought  to  envy  them  the 
profits  which  they  have  received ;  because  the  world  has  un- 
doubtedly derived  great  advantages  from  their  ingenuity.  We 
are  called  upon  to  deliver  our  opinions  on  the  dry  question  of 
law,  whether  upon  the  case  disclosed  to  us,  this  patent  can  or 
cannot  be  sustained.  And  I  shall  deliver  my  opinion  first 
upon  the  case  itself,  and  secondly  on  the  arguments  which  have 
been  urged  at  the  bar. 
[  484  ]  The  case  states  the  Plaintiffs'  patent,  the  specification,  and 
the  act  of  parliament.  It  gives  a  description  of  the  old  engine, 
and  then  states  that  the  invention  of  the  Plaintiffs  is  a  new  and 
useful  one,  and  that  the  specification  is  sufiicient  to  enable  a 
mechanic  to  construct  fire-engines,  producing  the  effect  of 
lessening  the  consumption  of  fuel  and  steam  in  fire-engines, 
upon  the  principle  invented  by  Mr.  Watt.  One  objection 
made  by  the  Defendant  was,  that  it  did  not  appear  on  the  case, 
that  a  mechanic  could,  from  the  specification,  construct  an 
engine  which  should  lessen  the  consumption  of  fuel  and  steam, 
with  equal  effect,  or  to  the  same  extent  as  Mr.  Watt  himself 
did.  If  the  negative  appeared,  viz.  that  a  mechanic  could  not 
from  the  specification  make  an  engine  with  equal  effect,  or  if  it 

required 
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required  expense  and  experiments  before  it  could  be  done,  I  ]  795. 
agree  that  either  of  those  facts  would  avoid  the  patent.  But  ^^^j^q^ 
that  is  not  so  stated ;  and  upon  this  case  I  think  we  are  bound  ag^a 
to  say  there  is  no  foundation  for  either  of  those  objections. 
There  is  another  objection  to  the  case,  which  I  think  more  im- 
portant, and  that  is,  that  the  jury  have  not  told  us  wherein  the 
invention  consists,  whether  it  be  in  an  additional  cylinder,  or 
other  vessel  to  the  old  machine,  or  what  the  addition  is,  or 
whether  it  be  only  in  the  application  of  the  old  parts  of  the 
machine,  or  in  what  is  called  at  the  bar,  the  pi'inciple  only,  or 
in  what  that  principle  consists.  These  defects  have  opened  a 
great  field  of  argument,  and  have  driven  the  PlaintiiTs'  counsel 
to  the  necessity  of  endeavouring  to  support  his  case  on  nil  pos- 
sible grounds.  The  old  engine  consisted  of  a  cylinder,  a  boiler, 
a  pipe  which  occasionally  communicated  between  them,  an  in- 
jection cistern,  and  pumps.  The  two  material  parts  of  the  new 
engine,  as  mentioned  in  the  specification,  are  the  old  cylinder, 
now  called  the  steam  vessel,  and  the  vessel  now  called  the  con- 
denser, which  it  is  said  must  be  distinct  from  tl)e  steam  vessel, 
though  occasionally  communicating  with  it.  The  old  boiler 
did  occasionally  communicate  with  the  cylinder.  The  pumps, 
grease  and  other  things  are  admitted  to  be  trifling  circum- 
stances, and  not  worthy  any  observation.  Upon  this  state  of 
the  case,  I  cannot  say  that  there  is  any  thing  substantially  new 
in  the  manufacture;  and  indeed  it  was  expressly  admitted  on 
the  argument,  that  there  were  no  new  particulars  in  the 
mechanism:  that  it  was  not  a  machine  or  instrument  which  the 
Plaintiffs  had  invented :  that  mechanism  was  not  pretended  to  [  485  ] 
be  invented  in  any  of  its  parts :  that  this  engine  does  consist  of 
all  the  same  parts  as  the  old  engine :  and  that  the  particular 
mechanism  is  not  necessary  to  be  considered.  The  fact  of 
there  being  nothing  new  in  the  engine  drove  the  counsel  to 
argue  on  very  wide  grounds,  and  to  touch  on  the  possibility  of 
maintaining  a  patent  for  an  idea  or  a  principle,  though  I  think 
it  was  admitted  that  a  patent  could  not  be  sustained  for  an  idea 
or  a  principle  alone. 

The  very  statement  of  what  a  principle  is,  proves  it  not  to  be 
a  ground  for  a  patent.     It  is  the  first  ground  and  rule  for  arts 
and  sciences,  or  in  other  words  the  elements  and  rudiments  of, 
them.     A  patent  must  be  for  some  new  production  from  those 
elements,  and  not  for  the  elements  themselves.    The  Plaintifi's' 

case 
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1795.  case  is  considerably  distressed  in  many  parts  of  it,  and  as  it 
£^^jf  seems  to  me,  the  arguments  which  have  been  adduced  were 
t(gamst  Tery  much  calculated  to  keep  clear  of  difficulties,  which  the 
^'^  counsel  foresaw  might  be  introduced  into  the  case;  as  first, 
that  unless  the  principle  can  be  supported  as  the  ground  of  the 
patent,  there  may  be  some  danger  of  confirming  the  Defiend* 
ant's  objection  to  it :  secondly,  that  unless  the  principle  cao  be 
supported,  it  may  open  a  fatal  objection  to  the  specification,  be- 
cause that  does  not  state  in  what  manner  the  new  machine  is 
to  be  constructed,  how  it  varies  from  the  old  one,  or  in  what 
way  the  improvements  are  to  be  added  :  or  thirdly,  because  the 
patent  embraces  the  whole  principle,  and  is  founded  on  that 
alone ;  but  the  invention  is  taken  to  consist  of  an  improvement 
or  addition  only.  Another  objection  may  arise  both  to  the 
patent  and  specification,  viz.  that  the  patent  is  granted  for  the 
whole  engine,  and  not  for  the  addition  or  improvement  only. 
Perhaps  it  may  be  convenient  and  judicious  to  keep  these  ob- 
jections as  much  as  possible  in  the  back  ground,  and  out  of  the 
view  of  the  court.  But  it  is  our  duty  to  sift  and  dive  into  the 
facts  and  circumstances  of  the  case,  and  the  bearings  and  con- 
sequences of  them,  as  far  as  our  abilities  or  knowledge  of  the 
subject  will  admit  There  is  one  short  observation  arising  on 
this  part  of  the  case,  which  seems  to  me  to  be  unanswerable, 
and  that  is,  that  if  the  principle  alone  be  the  foundation  of  the 
patent,  it  cannot  possibly  stand,  with  that  knowledge  and  dis* 
covery  which  the  world  were  in  possession  of  before.  The 
effect,  the  power,  and  the  operation  of  steam  were  known  long 
[  486  ]  before  the  date  of  thb  patent ;  all  machines  which  are  worked 
by  steam  are  worked  on  the  same  principle.  The  principle 
was  known  before,  and  therefore  if  the  principle  alone  be  the 
foundation  of  the  patent,  though  the  addition  may  be  a  great 
improvement,  (as  it  certainly  is,)  yet  the  patent  must  be  void  ab 
initio.  But  then  it  was  said,  that  though  an  idea  or  a  principle 
alone  would  not  support  the  patent,  yet  that  an  idea  reduced 
into  practice,  or  a  practical  application  of  a  principle  was  a 
good  foundation  for  a  patent,  and  was  the  present  case.  The 
mere  application  or  mode  of  using  a  thing,  was  admitted  in  the 
reply  not  to  be  a  sufficient  ground  (a) ;  for  on  the  court  putting 
the  question,  whether  if  a  man  by  science  were  to  devise  the 

(a)  By  an  error  of  the  press,  this      to  it  are  omitted  in  the  statement  of 
question  and  the  admission  in  answer     the  reply. 

means 
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means  of  making  a  double  use  of  a  thing  known  before^  he  could      1 795. 
have  a  patent  for  that,  it  was  rightly  and  candidly  admitted     ^^ — 
that  he  could  not.     The  method  and  the  mode  of  doing  a  thing      agmnsi 
are  the  same :  and  I  think  it  impossible  to  support  a  patent  for      ^"^ 
a  method  only,  without  having  carried  it  into  effect  and  pro- 
duced some  new  substance.     But  here  it  is  necessary  to  inquire, 
what  is  meant  by  a  principle  reduced  into  practice.     It  can 
only  mean  a  practice  founded  on  principle,  and  that  practice  is 
the  thing  done  or  made,  or  in  other  words  the  manufacture 
which  is  invented. 

This  brings  us  to  the  true  foundation  of  all  patents,  which 
mast  be  the  manufacture  itself;  and  so  says  the  statute  0,1  JaCm 
1.  c.  3.     All  monopolies  except  those  which  are  allowed  by  that 
statute,  are  declared  to  be  illegal  and  void ;  they  were  so  at 
common  law,  and  the  sixth  section  excepts  only  those  of  the 
sole  working  or  making  any  manner  of  new  manufacture :  and 
whether  the  manufacture  be  with  or  without  principle,   pro* 
duced  by  accident  or  by  art,  is  immaterial.     Unless  this  patent 
can  be  supported  for  the  manufacture^  it  cannot  be  supported  at 
ail.     I  am  of  opinion  that  the  patent  is  granted  for  the  manuF- 
Jacturcj  and  I  agree  with' my  Brother  Adair  that  verbal  cri- 
ticisms ought  not  to  avail,  but  that  principle  in  the  patent  and 
engine  in  the  act  of  parliament  mean  and  are  the  same  thing. 
Besides,  the  declaration  is  founded  on  a  right  to  the  engine, 
and  therefore,  unless  the  Plaintiffs  can  make  out  their  right  to 
that  extent,  they  mu6t  fail.     In  most  of  the  instances  of  the 
difierent  patents  mentioned  by  my  Brother  Adair,  the  patents 
were  for  the  manufacture,  and  the  specification  rightly  stated 
the  method  by  which  the  manufacture  was  made :  but  none  of  [  487  ] 
them  go  the  length  of  proving,  that  a  method  of  doing  a  thing 
without  the  thing  being  done  or  actually  reduced  into  practice, 
is  a  good  foundation  for  a  patent     When  the  thing  is  done  or 
produced,  then  it  becomes  the  manufacture  which  is  the  proper 
subject  of  a  patent.     DoUond^s  patent  was  for  object-glasses, 
and  the  specification  properly  stated   the  method  of  making 
those  glasses.     And  as  I  mentioned  in  the  course  of  the  argu- 
ment, the  point  contested  in  that  case  was,  whether  DoUond  or 
Hall  was  the  first  and  true  inventor  within  the  meaning  of  the 
statute.  Hall  having  first  made  the  discovery  in  his  own  closet, 
but  never  made  it  public ;  and  on  that  ground,  DolUmd^s  par 
tent  was  confirmed.    Mechanical  and  chemical  discoveries  all 
come  within  the  description  of  manufactures :  and  it  is  no  ob- 
jection 
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1795.    jection  to  either  of  them  that  the  articles  of  which  they  are- 
jT  composed  were  known  and  were  in  use  before^  provided  the 

againti  compound  article  which  is  the  object  of  the  invention,  is  new* 
"'^'  But  then  the  patent  must  be  for  the  specific  compound^  and  not 
for  all  the  articles,  or  ingredients  of  which  it  is  made.  The 
first  inventor  of  a  fire-engine  could  never  have  supported  a 
patent  for  the  method  and  principle  of  using  iron.  Nor  could 
Dr.  James  (supposing  his  patent  had  been  clear  of  other  objec- 
tions) have  sustained  a  patent  for  the  method  and  principle  of 
using  antimony.  In  the  first  case,  the  patent  must  have  been 
for  the  fire-engincy  eo  nomine ;  and  in  the  second,  for  the  specific 
compound  powder.  Suppose  the  world  were  better  informed 
than  it  is,  how  to  prepare  Dr.  James's  fever  powder,  and  an  in- 
genious physician  should  find  out  that  it  was  a  specific  cure  for 
a  consumption,  if  given  in  particular  quantities;  could  be 
have  a  patent  for  the  sole  use  of  Jameses  powder  in  con- 
sumptions or  to  be  given  ill  particular  quantities?  I  think  it 
must  be  conceded  that  such  a  patent  would  be  void ;  and  yet 
the  use  of  the  medicine  would  be  new,  and  the  efiect  of  it  as 
materially  different  from  what  is  now  known,  as  life  is  from, 
death.  So  in  the  case  of  a  late  discovery,  which  as  far  as  ex- 
perience has  hitherto  gone,  is  said  to  have  proved  efficacious, 
that  of  the  medicinal  properties  of  arsenic  in  curing  agues, 
could  a  patent  be  supported  for  the  sole  use  of  arsenic  in 
aguish  complaints?  The  medicine  is  the  manufacture,  and  the 
only  object  of  a  patent,  and  as  the  medicine  is  not  new,  any 
patent  for  it,  or  for  the  use  of  it,  would  be  void.  The  case  of 
water  tabbies  which  has  often  been  mentioned  in  Westminster 
[  488  ]  Hally  may  afford  some  illustration  of  this  subject.  That  inven- 
tion first  owed  its  rise  to  the  accident  of  a  man's  spitting  on  a 
floor  cloth,  which  changed  its  colour,  from  whence  he  reasoned 
on  the  efiect  of  .intermixing  water  with  oils  or  colours,  and 
found  out  how  to  make  water  tabbies,  and  had  his  patent  for 
water  tabbies  only.  But  if  he  could  have  had  a  patent  for  the 
principle  of  intermixing  water  with  oil  or  colours,  no  man 
could  have  had  a  patent  for  any  distinct  manufacture,  produced 
on  the  same  principle.  Suppose  painted  floor  cloths  to  be 
produced  on  the  same  principle,  yet  as  the  floor  cloth  and  the 
tabby  are  distinct  substances,  calculated  for  distinct  purposes, 
and  were  unknown  to  the  world  before,  a  patent  for  one  would, 
be  no  objection  to  a  patent  for  another. 

The  true  question  in  this  case  is,  whether  the  Plaintiffs' 

patent 
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patent  can  be  supported  for  the  engine?  I  have  already  said  I  1793. 
consider  it  as  granted  for  the  engine^  and  if  that  be  the  right  ^^^^^ 
construction  of  the  patent,  that  alone  lays  all  the  arguments  agauui 
about  ideas  and  principles  out  of  the  case.  The  objections  to 
this  patent,  as  a  patent  for  the  engine,  are  two:  first,  that 
the  fire-engine  was  known  before :  and  secondly,  though  the 
Plaintiff'  invention  consisted  only  of  an  improvement  of  the 
old  machine  he  has  taken  the  patent  for  the  whole  machine, 
and  not  for  the  improvement  alone.  As  to  the  first,  the  fiict 
which  the  Plaintiffs'  counsel  were  forced  to  admit,  and  did  re- 
peatedly admit  in  the  terms  which  I  mentioned,  viz.  that  there 
was  nothing  new  in  the  machine,  is  decisive  against  the  patent. 
And  the  second  objection  is  equally  fatal.  That  a  patent  for 
an  addition  or  improvement  may  be  maintained,  is  a  point 
which  has  never  been  directly  decided ;  and  Bircofs  case 
3  Inst.  J  84.  is  an  express  authority  against  it,  which  case  was 
decided  in  the  Exchequer  Chamberl  What  were  the  particular 
facts  of  that  case  we  are  not  informed,  and  there  seems  to  me  to 
be  more  quaintness  than  solidity  in  the  reason  assigned,  which 
is,  that  it  was  to  put  but  a  new  button  to  an  old  coat,  and  it  is 
much  easier  to  add  than  to  invent*  If  the  button  were  new,  I 
do  not  feel  the  weight  of  the  objection  that  the  coat  on  which 
the  button  was  to  be  put,  was  old.  But  in  truth  arts  and 
sciences  at  that  period  were  at  so  low  an  ebb,  in  comparison 
with  that  point  to  which  they  have  been  since  advanced,  and 
the  effect  and  utility  of  improvements  so  little  known,  that  I  do 
not  think  that  case  ought  to  preclude  the  question.  In  later 
times,  whenever  the  point  has  arisen,  the  inclination  of  the  [  489  3 
court  has  been  in  favour  of  the  patent  for  the  improvement, 
and  the  parties  have  acquiesced,  where  the  objection  might 
have  been  brought  directly  before  the  court.  In  Morris  v* 
Branson  which  was  tried  at  the  sittings  after  Easter  term  1776, 
the  patent  was  for  makhig  oilet  holes  or  net  work  in  silk, 
thread,  cotton,  or  worsted ;  and  the  Defendant  objected  that  it 
was  not  a  new  invention,  it  being  only  an  addition  to  the  old 
stocking  frame.  Lord  Mansfield  said  ^^  after  one  of  the  former 
"  trials  on  this  patent,  I  received  a  very  sensible  letter  from  one 
^^  of  the  gentlemen  who  was  upon  the  jury,  on  the  subject 
^'  whether  on  principles  of  public  policy,  there  could  be  a 
<^  patent  for  an  addition  only.  I  paid  great  attention  to  it, 
**  and  mentioned  it  to  all  the  judges.     If  the  general  point  of 
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1795.     *'  law,  viz.  that  there  can  be  no  patent  for  an  addition^  be  with 
^  the  Defendant)  that  is  open  upon  the  record,  and  he  msy 
«  move  in  arrest  of  judgment     But  that  objection  would  go  to 
^^  repeal  almost  every  patent  that  was  ever  granted.'*     There 
was  a  verdict  for  the  Plaintlffii  with  5002.  damages,  and  no 
motion  was  made  in  arrest  of  judgment.    Though  his  Lord- 
ship did  not  mention  what  were  the  opinions  of  the  judges,  or 
give  any  direct  opinion  himself,  yet  we  may  safely  collect  that 
he  thought  on  great  consideration,  the  patent  was  good,  and  the 
Defendant's  counsel,  though  they  had  made  the  objection  at 
the  trial,  did  not  afterwards  persist  in  it.     Since  that  time,  it 
has  been  the  generally  received  opinion  in  Wesiminsier  Hall, 
that  a  patent  for  an  addition  is  good.     But  then  it  must  be  for 
the  addition  only,  and  not  for  the  old  machine  too.     In  Jessop^t 
case^  as  quoted  by  my  Brother  Adair,  the  patent  was  held  to  be 
void  because  it  extended  to  the  whole  watch,  and  the  invention 
was  of  a  particular  movement  only.   It  was  admitted  in  the  reply, 
that  the  patent  should  be  applied  to  the  invention  itself:  but  it 
was  contended,  that  if  in  consequence  the  patent  gave  a  right  to 
the  whole  engine^  that  would  be  no  objection.    To  this  I  answer, 
that  if  the  patent  be  cdnfined  to  the  invention,  it  can  give  no  right 
to  the  engine,  or  to  any  thing  beyond  the  invention  itself.  Where 
a  patent  is  taken  for  an  improvement  only,  the  public  have  a 
right  to  purchase  that  improvement  by  itself,  without  being  in- 
cumbered with  other  things.     A  fire-engine  of  any  considerable 
size,  I  take  it,  would  cost  about  12002.  and  suppose  the  alter- 
ation made  by  the  Plainti£P,  with  a  fair  allowance  for  profit  would 
C  490  ]    cost  50  or  100/.  is  it  to  be  maintained,  that  all  the  persons  who 
already  have  fire-engines  most  be  at  the  expence  of  buying  new 
ones  from  the  PlaintifiSi,  or  be  excluded  from  the  use  of  the 
improvement  ?  So  in  the  case  of  the  watch,  may  not  other  per- 
sons in  the  trade  buy  the  new  movement,  and  veork  it  up  in 
watches  made  by  themselves?     Where  men  have  neither  fire- 
engines  nor  watches,  it  is  highly  probable  that  they  will  go  to 
the  inventor  of  the  last  and  best  improvements  for  the  whole 
machine;  and  if  they  do,  it  is  an  advantage  which  the  inventor 
gets  from  the  option  of  mankind,  and  not  from  any  exclusive 
right  or  monopoly  vested  in  him.     But  here  the  Plaintiffs  claim 
the  right  to  the  whole  machine.     To  that  extent  their  right 
cannot  be  sustained,  and  therefore  I  am  of  opinion  that  there 
ought  to  be  judgment  for  the  Defendant. 

Lord 
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Lord  Chief  Justice  Eyre.     Upon  this  case  two  questions  are      1795. 
reserved  for  the  opinion  of  the  court ;  the  first,  whether  the    ^~~ 
patent  is  good  in  law,  and  continued  by  the  act  of  parliament      agamM 
mentioned  in  the  case ;  the  second,  whether  the  specification  *^ 

stated  in  the  case  is  in  point  of  law  sufficient  to  support  the 
patent  ?  As  I  take  it,  the  facts  of  the  case  are  stated  with 
a  view  to  the  application  of  them  to  these  questions,  and 
not  to  any  other  question  which  may  be  thought  to  arise  upon 
them.  Periiaps  indeed,  if  the  court  saw  that  another  material 
question  might  arise  out  of  these  facts  which  had  escaped  the 
attention  of  the  court  and  jury  at  Nisi  Prius^  they  might  direct 
the  case  to  be  amended  or  a  new  trial  to  be  had  in  order  to 
introduce  it.  These  two  questions  were  thus  stated  in  order 
to  bring  be&re  the  court  the  points  of  law  insisted  on  upon 
the  part  of  the  Defendant,  and  also  to  give  an  opportunity 
for  considering  a  doubt  which  occurred  to  me  upon  my  first 
Tiew  of  the  case  at  the  trial,  which  was,  whether  a  patent 
right  could  attach  upon  any  thing  not  organized,  and  capable 
of  precise  specification.  As  these  two  questions  are  framed, 
there  are  three  points  for  the  consideration  of  the  court.  First, 
whether  the  patent  was  in  its  original  creation  good  or  bad  ? 
Secondly,  taking  it  to  be  good,  whether  it  was  continued  by 
the  act  of  pariiament  ?  And  thirdly,  taking  it  to  be  good  in 
its  original  creation,  and  to  have  been  continued  by  the  act  of 
parliament,  subject  to  an  objection  for  the  want  of  a  specifica- 
tion, whether  there  has  been  a  sufficient  specification  ?  Though 
we  have  had  many  cases  upon  patents  yet  I  think  we  are  here  [  491  3 
upon  ground  which  is  yet  untrodden,  at  least  was  untrodden 
till  this  cause  was  instituted,  and  till  the  discussions  were  en- 
tered into  which  we  have  heard  at  the  bar,  and  now  firom  the 
court.  Patent  rights  are  no  where  that  I  can  find  accurately 
discussed  in  our  books.  Sir  Edmard  Coke  discourses  largely, . 
and  sometimes  not  quite  intelligibly,  upon  monopolies,  in  his 
chapter  of  monopolies,  3  Inst,  181.  But  he  deals  very  much  in 
generals,  and  says  little  or  nothing  of  patent  rights,  as  opposed 
to  monopolies.  He  refers  principally  to  his  own  report  of  the 
case  of  monopolies.  11  Co.  S6  b. ;  he  also  mentions  a  resolu- 
tion of  all  the  judges  in  2  &  3  Eliz.  from  a  iiS.  odh/er^  con- 
demning a  grant  to  the  corporation  of  Southampton  by  PhiUip 
and  Maryy  for  the  sole  right  of  importing  malmsey  wine,  and 
that  no  malmsey  wine  should  be  landed  at  any  other  plaoe^  upon 

pain 
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1795.     pain  to  pay  treble  customs.  He  also  mentions  Bircofs  case  in  the 
^~J^     Exchequer  Chamber)  15  Eliz,  for  a  privilege  concerning  the  pre- 
against     paring  and  melting  of  lead  ore,  but  he  states  no  particulars ; 
^"^      and  the  principle  on  which  that  case  was  determined  has  been, 
as  my  Brother  BuUer  observes,  not  adhered  to ;  namely,  that 
an  addition  to  a  manufacture  cannot  be  the  subject  of  a  patent. 
There  is  also  a  case  in  GodboU  (a),  and  there  are  a  few  others 
condemning  particular  patents,  which  were  beyond  all  doubt 
mere  monopolies.     The  modern  cases  have  chiefly  turned  upon 
the  specifications,  whether  there  was  a  fair  disclosure.     Such 
was  the  case  of  Turner  v.  Winter^  1  Term  Rep.  B.  IL  602.    The 
case  oiEdgeberry  v.  StephenSj  2  Salk.  447.  is  almost  the  only  case 
upon  the  patent  right,  under  the  saving  of  the  statute  of  t/^r.  1. 
that  is  to  be  found.     That  case  establishes,  that  the  first  intro- 
ducer of  an  invention  practised  beyond  sea,  shall  be  deemed  the 
first  inventor :  and  it  is  there  said,  the  act  intended  to  encourage 
new  devices  useful  to  the  kingdom ;  and  whether  acquired  by 
travel  or  study  it  is  the  same  thing.  Deriving  so  little  assistance 
from  our  books,  let  us  resort  to  the  statute  itself,  21  Jac.  1.  r.  3. 
We  shall  there  find  a  monopoly  defined  to  be  **  the  privilege  of 
the  sole  buying,  selling,  making,  working  or  using  any  thing 
within  this  realm;"  and  this  is  generally  condemned  as  contrary 
to  the  fundamental  law  of  the  land.    But  the  5th  and  6th  sections 
of  that  statute  save  letters  patent,  and  grants  of  privileges  of  the 
C  492  ]    sole  working  or  making  of  any  manner  of  new  manufacture 
within  this  realm,  to  the  first  and  true  inventor  or  inventors  of 
such  manufactureSj  with  this  qualification,  ^<  so  they  be  not  con- 
trary to  the  law,  nor  mischievous  to  the  state",  in  these  three 
respects :  first,  *^  by  raising  the  prices  of  commodities  at  home"; 
secondly,   "by  being  hurtful  to  trade";  or,  thirdly,  by  being 
"  generally  inconvenient."     According  to  the  letter  of  the  sta- 
tute, the  saving  goes  only  to  the  sole  working  and  making  ^  the 
sole  buying^  sellitig  and  using^  remain  under  the  general  prohibi- 
tion ;  and  with  apparent  good  reason  for  so  remaining,  for  the 
exclusive  privilege  of  buying^  selling  and  using^  could  hardly  be 
brought  within  the  qualification  of  not  being  contrary  to  law, 
and  mischievous  to  the  state,  in  the  respects  which  I  have  men- 
tioned.    I  observe  also,  that  according  to  the  letter  of  the  sta- 
tute, the  words  "a/zy  manner  of  new  manufactwe^^  in  the  sav- 

(tf)  Godb,  252.     The  Cloth-workers  of  fyswich^B  case,  ib.  413.     Lord 
Zouch  and  Mortis  casCf 
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ing,  fall  very  short  of  the  words  ^^any  thing**  in  the  first  sec-  1795. 
tion.  But  most  certainly  the  exposition  of  the  statute,  as  far  as  £^^^^^ 
usage  will  expound  it,  has  gone  very  much  beyond  the  letter,  agahui 
In  the  case  in  Salkeldj  the  words  "  new  devices**  are  substituted  ^^^ 
and  used  as  synonymous  with  the  words  **  new  manufaclure**  It 
was  admitted  in  the  argument  at  the  bar,  that  the  word  ^^manur 
Jaclure**  in  the  statute  was  of  extensive  signification,  that  it  ap- 
plied not  only  to  things  made,  but  to  the  practice  of  makings  to 
principles  carried  into  practice  in  a  new  manner,  to  new  results 
of  principles  carried  into  practice.  Let  us  pursue  this  admis- 
sion. Under  things  made^  we  may  class,  in  the  first  place,  new 
compositions  of  things,  such  as  manufactures  in  the  most  or- 
dinary sense  of  the  word ;  secondly,  all  mechanical  inventions, 
whether  made  to  produce  old  or  new  effects,  for  a  new  piece  of 
mechanism  is  certainly  a  thing  made.  Under  the  practice  of 
making  we  may  class  all  new  artificial  manners  of  operating  with 
the  hand,  or  with  instruments  in  common  use,  new  processes  in 
any  art  producing  effects  useful  to  the  public.  When  the  effect 
produced  is  some  new  substance  or  composition  of  things,  it 
should  seem  that  the  privilege  of  the  sole  working  or  making, 
ought  to  be  for  such  new  substance  or  composition,  without  re- 
gard to  the  mechanism  or  process  by  which  it  has  been  pro- 
duced, which,  though  perhaps  also  new,  will  be  only  useful  as 
producing  the  new  substance.  Upon  this  ground  Dollond^s 
patent  was  perhaps  exceptionable,  for  that  was  for  a  method  of 
producing  a  new  object-glass,  instead  of  being  for  the  object-  [  493  ] 
glass  produced.  If  Dr.  Jame^s  patent  had  been  for  his  method 
of  preparing  his  powders,  instead  of  the  powders  themselves  j  that 
patent  would  have  been  exceptionable  upon  the  same  ground. 
When  the  effect  produced  is  no  substance  or  composition  of 
things,  the  patent  can  only  be  for  the  mechanism  if  new  mecha- 
nism is  used,  or  for  the  process,  if  it  be  a  new  method  of  ope- 
rating, with  or  without  old  mechanism,  by  which  the  effect  is 
produced.  To  illustrate  this.  The  effect  produced  by  Mr.  Da-* 
vid  Hartlexfs  invention  for  securing  buildings  from  fire  is  no 
substance  or  composition  of  things ;  it  is  a  mere  negative  qua- 
lity, the  absence  of  fire.  This  effect  is  produced  by  a  new 
method  of  disposing  iron  plates  in  buildings.  In  the  nature  of 
things  the  patent  could  not  be  for  the  effect  produced.  I  think 
it  could  not  be  for  the  making  of  the  plates  of  .iron,  which,  when 
disposed  in  a  particular  manner  produced  the  effect,  for  those 

are 
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1795.     are  things  in  common  use.    Bot  the  invention  consisting  iothe 
^  method  of  disposing  of  those  plates  ofxrcn^  so  as  to  produce  their 

ogKmtt  effect,  and  that  effect  being  a  useful  and  meritorious  one^  the 
'"'*"  patent  seems  to  have  been  very  properly  granted  to  him  for  kk 
fnethod  of  securing  buildings  from  fire.  And  this  compendious 
analysis  of  new  manufactures  mentioned  in  the  statute,  satisfies 
my  doubt,  whether  any  thing  could  be  the  subject  of  a  patentf 
but  something  organized  and  capable  of  precise  specificatioo. 
But  for  the  more  satisfactory  solution  of  the  other  points  which 
are  made  in  this  case,  I  shall  pursue  this  subject  a  little  farther. 
In  Mr.  Hartley* s  method,  plates  of  iron  are  the  means  which  be 
*  employs;  but  he  did  not  invent  those  means,  the  inyentioii 
wholly  consisted  in  the  new  manner  of  using^  or  I  would  rather 
say,  of  disposing  a  thing  in  common  tise,  and  which  thing  eveiy 
man  might  make  at  his  pleasure,  and  which  therefore,  I  repeat, 
could  not,  in  my  judgment,  be  the  subject  of  the  patent.  In 
the  nature  of  things  it  mmt  be,  that  in  the  carrying  into  exe- 
cution any  new  invention,  use  must  be  made  of  certain  means 
proper  for  the  operation.  Manual  labour  to  a  certain  d^ree 
must  always  be  employed;  the  tools  of  artists  frequently;  often 
things  manufactured,  but  not  newly  invented,  such  as  Hartkjfs 
iron  plates;  all  the  common  utensils  used  in  conducting  any 
process,  and  so  up  to  the  most  complicated  machinery  that  the 
[  494  ]  art  of  man  ever  devised.  Now  let  the  merit  of  the  invention 
be  what  it  mny,  it  is  evident  that  the  patent  in  almost  all  these 
cases  cannot  be  granted  for  the  means  by  which  it  acts^  for  in 
them  there  is  nothing  new,  and  in  some  of  them  nothing  capa- 
ble of  appropriation.  Even  where  the  most  complicated  ma- 
chinery is  used,  if  the  machinery  itself  is  not  newly  invented, 
but  only  conducted  by  the  skill  of  the  inventor,  so  as  to  pro- 
duce a  new  effect,  the  patent  cannot  be  for  the  machinery.  In 
Hartlei/s  case  it  could  not  be  for  the  ejgiect  produced,  because 
the  effect,  as  I  have  already  observed,  is  merely  negative,  though 
it  was  meritorious.  In  the  list  of  patents  with  which  I  have 
been  furnished,  there  are  several  for  new  methods  of  manufac- 
turing articles  in  common  use,  where  the  sole  merit  and  the 
whole  effect  produced  are  the  saving  of  time  and  expence,  and 
thereby  lowering  the  price  of  the  article,  and  introducing  it  in- 
to more  general  use.  Now  I  think  these  methods  may  be  said 
to  be  new  manufactures^  in  one  of  the  common  acceptations  of 
the  word,  as  we  speak  of  the  manufactory  of  glass,  or  any  other 

thing 
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thing  of  that  kind.     The  advantages  to  the  public  from  im-      1795* 
provements  of  this  kind,  are  beyond  all  calculation  important    ^ 
to  a  commercial  country,  and  the  ingenuity  of  artists  who  turn      againtt 
their  thoughts  towards  such  improvements,  is  in  itself  deserving        °"" 
of  encouragement ;  and  in  my  apprehension  it  is  strictly  agree- 
able to  the  spirit  and  meaning  of  the  statute  Jac.  I.  that  it 
should  be  encouraged :  and  yet  the  validity  of  these  patents,  ki 
point  of  law^  must  rest  upon  the  same  foundation  as  that  of 
Mr.  Hartley.     The  patent  cannot  be  for  the  effect  produced^ 
for  it  is  either  no  substance  at  all,  or  what  is  exactly  the  same 
thing  as  to  the  question  upon  a  patent,  no  new  substance,  but  an 
old  one,  produced  advantageously  for  the  public.     It  cannot  be 
for  the  mechanism,  for  there  is  no  new  mechanism  employed. 
It  must  then  be  Jbr  the  method i  and  I  would  say,  in  the  very 
significant  words  of  Lord  Mansfield{a)  in  the  great  case  of  the 
copy-right,  it  must  be  for  method  detached  from  all  physical 
existence  whatever.     And  I  think  we  should  well  consider  what 
we  do  in  this  case,  that  we  may  not  shake  the  foundation  upon 
which  these  patents  stand.    Probably  I  do  not  over-rate  it  when 
I  state  tliat  two-thirds,  I  believe  I  might  say  three«fonrths,  of 
all  patents  granted  since  the  statute  passed,  are  for  methods  of 
operating  and  of  manufacturing,  producing  no  new  substances 
and  employing  no  new  machinery.     If  the  list  were  examined,    [  495  ] 
I  dare  say  there  might  be  found  fifty  patents  for  methods  of 
producing  all  the  known  salts,  either  the  simple  salt,  or  the  oU 
compounds.     The  different  sorts  of  ashes  used  in  manufactures 
are  many  of  them  inventions  of  great  merit,  many  of  them  pro* 
bably  mere  speculations  of  wild  projectors :  the  latter  ought  to 
fall,  the  former  to  stand.     If  we  wanted  an  illustration  of  the 
possible  merit  of  a  new  method  of  operating  with  old  macbi*> 
nery,  we  might  look  to  the  identical  case  now  in  judgment  be- 
fore the  court.     If  we  consider  into  what  general  use  fire-en- 
gines are  come,  that  our  mines  cannot  be  worked  without  them, 
that  they  are  essentially  necessary  to  the  carrying  on  many  of 
our  principal  manufactures,  that  these  engines  are  worked  at  an 
enormous  expence  in  coals,  which  in  some  parts  of  the  kingdom 
can  with  difficulty  be  procured  at  all  in  large  quantities,  it  is 
most  manifest  that  any  method  found  out  for  lessening  the  con- 
sumption of  steam  in  the  engines^  which  by  necessary  conse- 
quence lessens  the  consumption  of  coals  expended  in  working 

(a)  4  Barr.  St591^ 

them, 


496  CASES  IN  EASTER  TERSl 

•  1795.     them,  will  be  of  great  benefit  to  the  public,  as  well  as  to  the  io-' 
.  £^^^^    dividual  who  thinks  fit  to  adopt  it.     And  shall  it  now  be  said, 
wnnti     after  we  have  been  in  the  habit  of  seeing  patents  granted,  in  the 
^"^      immense  number  in  which  they  have  been  granted  for  methods 
of  using  old  machinetyj  to  produce  substances  that  were  old,  but 
in  a  more  beneficial  manner,  and  also  for  producing  negative 
qualities  by  which  benefits  result  to  the  public,  by  a  narrow 
construction  of  the  word  manufactwre  in  this  statute,  that  there 
can  be  no  patent  for  methods  producing  this  new  and  salutary  ef- 
fect, connected,  and  intimately  connected  as  it  is,  with  the  trade 
and  manufactures  of  the  country?  This,  I  confess,  I  am  not  pre- 
pared to  say.  An  improper  use  of  the  word  principle  in  the  spe- 
cification set  forth  in  this  case  has,  I  think,  served  to  puzzle  it. 
Undoubtedly  there  can  be  no  patent  for  a  mere  principle^  but 
for  a  principle  so  far  embodied  and  connected  with  corporeal 
substances  as  to  be  in  a  condition  to  act^  and  to  produce  effects  in 
any  art,  trade,  mystery,  or  manual  occupation,  I  think  there 
may  be  a  patent.     Now  this  is,  in  my  judgment,  the  thing  for 
which  the  patent  stated  in  the  case  was  granted,  and  this  is  what 
the  specification  describes,  though  it  miscalls  if  a  principle.    It 
is  not  that  the  patentee   has  conceived  an  abstract  notion  that 
[  496  ]    the  consumption  of  steam  in  fire-engines  may  be  lessened,  but 
he  has  discovered  a  practiced  manner  of  doing  it ;  and  for  that 
practical  manner  of  doing  it  he  has  taken  this  patent     Surely 
this  is  a  very  different  thing  from  taking  a  patent  for  a  princi- 
ple; it  is  notjbr  aprinciplcy  hat  for  a  process.  I  have  dwelt  the 
more  largely  upon  this  part  of  the  case  because,  in  my  appre- 
hension,  this  is  the  foundation  upon  which  the  whole  argument 
will  be  found  to  rest.     If  upon  the  true  construction  of  the  sta- 
tute there  may  be  a  patent  for  a  new  method  of  manufacturing 
or  conducting  chemical  processes,  or  of  working  machinery,  so 
as  to  produce  new  and  useful  effects,  then  I  am  warranted  to 
conclude  that  this  patent  was  in  its  original  creation  good. 
I  will  next  consider  the  specification,  before  I  proceed  to  the 
consideration  of  the  question  arising  upon  the  statute  for  con- 
tinuing this  patent.     The  specification    has  reference  to  the 
patent,  and  not  to  the  statute,  and  therefore  it  will  be  proper 
to  consider  it  in  this  stage  of  the  argument     I  distinctly  admit 
that  if  this  patent  is  to  be  taken  to  be  a  patent  for  a  fire-engine^ 
the  specification  is  not  sufficient;   it  is  not  a  specification  of 
mechanism  of  any  determinate  form^  having  component  parts 

capable 
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capable  of  precise  arrangement,  and  of  particular  description.      \jg5. 
On  the  other  hand,  if  the  patent  is  not  for  a  fire«engine,  but  in 
effect  for  a  manner  of  xoarking  a  Jire-enginef  so  as  to  lessen  the 
cofistmption  of  steanty  which,  as  I  conceive,  the  words  of  the  pa-     ^°'^ 
tent  import,  let  us  see  whether  this  specification  does  not  suf- 
ficiently describe  a  manner  of  working  fire-engines,  so  as  to 
produce  the  effect  expressed  in  the  patent,  and  whether  the 
only  objection  to  the  specification  is  not  that  it  is  loaded  with 
a  redundancy  of  superfluous  matter.     The  substance  of  the  in- 
vention is  a  discovery^  that  the  condensing  the  steam  out  of 
the  cylinder,  the  protecting  the  cylinder  from  the  external  air, 
and  keeping  it  hot  to  the  degree  of  steam-heat,  will  lessen  the 
consumption  of  steam.     This  is  no  abstract  principle,  it  is  in  its 
very  statement  clothed  with  practical  application.    It  points  out 
what  is  to  be  done  in  order  to  lessen  the  consumption  of  steam. 
Now  the  specification  of  such  a  discovery  seems  to  consist  in 
nothing  more  than  saying  to  the  constructer  of  a  fire-engine, 
<<  for  the  future  condense  your  stenm  out  of  the  body  of  the  cy« 
<<  linder,  instead  of  coiideniiing  it  within  it,  put  something  round 
^*  the  cylinder  to  protect  it  from  the  external  air,  and  to  preserve 
<<  the  heat  within  it,  and  keep  your  piston  air-tight  without    r  ^qi^  ^^ 
<<  water .**  Any  particular  manner  of  doing  this  one  should  think 
woald  hardly  need  to  be  pointed  out,  for  it  can  scarcely  be  sup- 
posed, that  a  workman  capable  of  constructing  a  fire  engine 
would  not  be  capable  of  making  such  additions  to  it  as  should 
be  necessary  to  enable  him  to  execute  that  which  the  specifica- 
tion requires  him  to  do.     But  if  a  very  stupid  workman  should 
want  to  know  how  to  go  about  this  improvement,  and  in  answer 
to  his  question  was  directed  to  conduct  the  steam  which  was  to 
be  condensed  from  the  cylinder  into  a  close  vessel,  by  means  of 
a  pipe  and  a  valve,  communicating  with  the  cylinder  and  the 
close  vessel,  to  keep  the  close  vessel  in  a  state  of  coldness  suffi- 
cient to  produce  condensation,  and  to  extract  from  it  any  part  of 
the  steam  which  might  not  be  condensed  by  the  pump ;  and  was 
also  told  to  inclose  the  cylinder  in  a  wooden  case,  and  to  use  a 
resinous  substance  instead  of  water  to  keep  the  piston  air-tight, 
can  it  be  imagined  that  he  would  be  so  stupid  as  not  to  be  able 
to  execute  this  improvement,  with  the  assistance  of  these  plain 
directions?     If  any  man  could  for  a  moment  imagine  that  this 
was  possible,  I  observe  that  this  difficulty  is  put  an  end  to,  be- 
cause the  jury  have  found  that  a  workman  can  execute  this  im* 
VOL.  II.  MM  provement 
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1795.  provemcnt  in  consequence  of  the  specification.  Some  machinery 
Z"  it  is  true  must  be  employed,  but  the  machinery  is  not  of  the  es- 

tuainu  scncc  of  the  invention  but  incidental  to  it.  The  steam  must 
^^  pass  from  the  cylinder  to  the  condensing  vessel,  for  which  pur- 
pose there  must  be  a  valve  to  open  a  pipe  to  convey,  and  a 
vessel  to  receive  the  steam.  But  this  cannot  be  called  new  in- 
vented machinery,  whether  considered  in  the  parts  or  in  the 
whole,  and  therefore  there  can  be  no  patent  for  this  addition 
to  the  fire-engines.  Suppose  a  new  invented  chemical  process, 
and  the  specification  should  direct  that  some  particular  chemical 
substance  should  be  poured  upon  gold  in  a  state  of  fusion,  it 
would  be  necessary,  in  order  to  this  operation,  that  the  gold 
should  be  put  into  a  crucible^  and  should  be  melted  in  that  cru- 
'  eible,  but  it  would  be  hardly  necessary  to  state  in  the  specifica- 
.tion  the  manner  in  which,  or  the  utensils  with  which  the  opera- 
tion of  putting  gold  into  a  state  of  fusion  was  to  be  performed. 
They  are  mere  incidents  with  which  every  man  acquainted 
with  the  subject  is  familiar.  Some  observations  were  made  in 
the  course  of  the  argument  at  the  bar,  on  its  being  left  unascer- 
[  498  ]  tained  both  in  the  specification  and  case,  to  what  extent  the 
consumption  of  steam  would  be  lessened  by  the  invention ;  but 
the  method  does  not  profess  to  ascertain  this :  it  professes  to 
lessen  the  consumption ;  and  to  make  the  patent  good,  the 
method  must  be  capable  of  lessening  the  consumption  to  such 
an  extent  as  to  make  the  invention  useftd.  More  precision  is 
not  necessary,  and  absolute  precision  is  not  practicable.  The 
quantity  of  steam  which  will  be  saved  in  each  machine  must 
depend  upon  a  great  variety  of  circumstances  respecting  each 
individual  fire-engine,  such  as  the  accuracy  of  casting  or  boring 
the  cylinder,  or  the  dimensions  of  it,  the  accuracy  of  the 
workman  in  putting  his  apparatus  together,  the  care  in  keeping 
the  cylinder  in  a  proper  degree  of  heat,  and  the  more  or  less 
perfect  order  for  working,  in  which  the  engine  is  kept.  All 
these  circumstances  will  affect  the  quantity  of  steam  to  be 
lessened.  Some  weighty  observations  have  been  made  upon 
parts  of  this  specification,  but  those  parts  appear  to  me  not  pro- 
perly to  relate  to  the  method  described  in  the  patent ;  they  are 
rather  intimations  of  new  projects  of  improvement  in  fire- 
engines,  and  some  of  them,  I  am  very  ready  to  confess,  either 
very  loosely  described  or  not  very  accurately  conceived.  1 
do  not  undertake  to  pronounce  which,  but  one  or  the  other  is 

pretty 
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pretty  dean     They  are  the  fourth  and  fifth  articles  :  the  firsts      1795. 

second,  third  and  sia^th  appear  to  me  to  belong  to  this  method,    ^~ 

and  very  clearly  to  point  out  and  explain  the  method  to  every  agamtt 
man  who  has  a  common  acquaintance  with  the  subject,  and  to  ^^"^ 
be  intelligible  even  to  those  who  are  unacquainted  with  it.  If 
there  be  a  specification  to  be  found  in  that  paper,  which  goes 
to  the  subject  of  the  invention  as  described  in  the  patent,  I 
think  the  rest  may  very  well  be  rejected  as  sufierfluous.  If  in- 
deed the  Defendant  could  have  shewn  that  he  had  not  pirated 
the  uiventioa  which  is  sufficiently  specified,  but  that  what  be 
bath  done  hath  a  reference  to  another  method  of  lessening  the 
consumption  of  steam  to  which  the  questionable  parts  of  the 
specification  were  meant  to  reJate,  the  objection  to  the  specifi- 
cation would  have  remained,  and  perhaps  some  other  objec* 
tions  which  have  been  alluded  to,  n^ight  have  been  taken  both 
to  the  patent  and  specification.  But  I  would  observe  here^ 
that  with  regard  to  this  and  some  other  difficulties,  there  is  no 
question  reserved  in  this  case  respecting  the  infringeuH^nt  of  the 
patent.  The  general  fact  only  is  stated ;  that  it  has  been  in- 
fringed by  the  Defendant  and  in  the  consideration  of  a  case  re-  [  499  ] 
served,  we  are  not  to  search  for  difficulties  upon  which  the 
parties  have  not  proposed  to  state  any  point  to  us  for  our  judg- 
ment,  and  into  which  I  think  we  are  not  at  liberty  to  go.  The 
difficulty  which  struck  me,  as  it  did  my  Brother  Buller^  with 
respect  to  the  declaration,  is  applied  to  the  patent  as  it  origin- 
ally stood,  not  as  it  now  stands  continued  by  the  act  of  par- 
lianient  If  we  were  at  liberty  to  go  into  it,  that  difficulty 
might  perhaps  produce  a  nonsuit,  and  that  nonsuit  a  new 
action  in  which  the  difficulty  would  be  removed.  But  this 
cause  was  instituted  to  try  the  merits  of  the  patent :  I  thought 
therefore  that  a  formal  objection  was  wisely  overlooked.  Sup- 
posing then  the  difficulty  upon  the  patent  itself  and  the  specifi- 
cation to  be  got  over,  the  act  of  parliament  remains  to  be  con- 
sidered. The  objection  stated  in  the  strongest  xaanner  would 
amount  to  this,  that  the  act  continues  a  patent  for  a  machine, 
when  in  tact  the  patent  is  for  a  process.  It  is  to  be  observed 
that  there  is  notbing  technical  in  the  composition  or  the  Ian* 
gaage  of  an  .act  of  parliament.  In  the  exposition  of  statutes 
the  intent  of  parliament  is  the  guide.  It  is  expressly  laid  down 
in  our  books,  I  do  not  here  speak  of  penal  statutes,  that  every 
statute  ought  to  be  expounded  not  according  to  the  ktteri  but 
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1795.  the  intent.  2  Roll.  Abf\  118.,  Plrnd.  350.  363.  This  doe* 
^  trine  has  been  carried  into  effect  by  case^     Though  a  corpo- 

ofiainu  ration  be  misnamed  in  an  act  of  parliament,  if  it  appears 
^^^  that  the  corporation  was  intended  it  is  sufficient.  10  Co.  6  & 
So  the  statute  of  quia  emptores  terrarum  has  said  that  every  one 
shall  hold  of  the  lord  paramount  secundum  qtianlitatem  terrdtf 
but  this  shall  be  construed  to  be  secundum  vakM'em  terras  for 
so  was  the  intent.  Plowd.  10.  57*  We  all  know  that  an  act  of 
parliament  may  be  extended  by  equity.  No  authority  hat 
been  cited  which  amounts  to  proof  that  a  mistake  in  point  of 
description  in  an  act  of  parliament  of  this  nature  when  the  true 
meaning  can  be  discovered,  and  when  there  is  a  foundation  on 
which  the  act  can  be  supported,  shall  vitiate  it.  The  case 
cited  from  Plowden  differs  essentially  from  this  case.  The  act 
of  parliament  in  that  case  gave  effect  to  a  supposed  legal  at* 
tainder,  and  proceeded  upon  it  altogether.  If  the  ground- 
work fell,  and  there  was  no  legal  attainder,  nothing  remained : 
the  supposed  attainder  in  that  case  fell,  consequently  all  fell. 
Now  the  difference  between  that  case  and  the  present  is  this, 
here  the  true  patent  meant  to  be  described  exists,  and  may 
[  500  ]  therefore  be  a  ground-work  to  support  the  act.  This  case  was 
compared  to  the  case  of  the  king  being  deceived  in  his  grant 
But  I  nm  not  satisfied  that  the  king,  proceeding  by  and  with 
the  advice  of  parh'ament,  is  in  that  situation  in  respect  of  which 
he  is  under  the  special  protection  of  the  law,  and  that  he 
could  on  that  ground  be  considered  as  deceived  in  his  grant: 
no  case  was  cited  to  prove  that  position.  The  objection  on  the 
act  of  parliament  is  of  the  same  nature  as  one  of  the  objections 
to  the  specification  :  the  specification  calls  a  method  of  lessening 
the  consumption  of  steam  in  fire-engines  a  principle,  which  it 
is  not;  the  act  calls  it  an  engine,  which  perhaps  also  it  is  not; 
but  both  the  specification  and  statute  are  referable  to  the  same 
thing,  and  when  they  are  taken  with  their  correlative  are  per- 
fectly intelligible.  Upon  the  wider  ground  I  am  therefore  of 
opinion  that  the  act  has  continued  this  patent.  A  narrower 
ground  was  taken  in  the  argument,  which  was  to  expound  the 
word  engine  in  the  body  of  this  act,  in  opposition  to  the  title  of 
it,  to  mean  a  method  s  and  I  am  ready  to  say  I  would  resort  to 
that  ground  if  necessary  in  order  to  support  the  patent,  ut  res 
magis  valeat  quim  pereat.  But  it  is  not  necessary :  for  let  it  be 
remembered,  that  though  monopolies  in  the  eye  of  the  law  are 

odious, 
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odious,  the  consideration  of  the  privilege  created  by  this  patent^      1 795. 
is  meritorious,  because,  to  use  the  words  of  Lord  Coke^  "  the    ^         . 
*^  inventor  bringeth  to  and  for  the  commonwealth  a  new  ma-      a^insi 
^^  nufacture  by  his  invention,  costs  and  charges."     I  conclude 
therefore  that  the  judgment  of  the  court  ought  to  be  for  the 
Plaintiff. 

The  court  being  thus  equally  divided,  no  judgment  was  given, 
but  the  parties  seemed  disposed  to  put  the  case  upon  the  record, 
in  the  form  of  a  special  verdict,  in  order  that  it  might  be  car- 
ried'on  to  a  Court  of  Error. 


HoLLiNo WORTH  and  Others,  Assignees  of  Daniel,  a  C  ^^^  ^ 

Bankrupt,  against  Tooke.  m^JTisS. 

In  the  Exchequer  Chamber  in  Error. 

[See  5  Tcftn  Rep.  B.  R.  215.] 

\   WRIT  of  Error  having  been  brought  on  the  judgment  in  It  ia  agreed 
this  case,  it  was  twice  argued  in  this  court ;  first  by  Wig"  ^^^"tbli 
ley  for  the  Plaintiff  in  error,  and  Walton  for  the  Dofendaiit;  -».  shall  pur- 
and  secondly,  by  Pigot  for  the  Plaintiff  and  Erskine  for  the  aU  tbegooda 
Defendant;  the  substance  of  which  arguments  will  be  seen  by  J)?^  j***!?^? 
referring  to  the  three  former  ones  which  the  case  underwent  in  ^.shaUaend 
the  Court  of  King's  Bench  5  Term  Rep.  B.  R.  215.    And  now  ^"n^^fna 
the  judgment  of  this  court  was  pronounced  by  that  J.  abaU 

Lord  Chief  Justice  EtrE}  who,  after  stating  the  special  ver-  j^Tforthe^" 
diet  proceeded  thus.  amount  of 

,  the  purcoaae^ 

The  case  was  well  and  laboriously  argued  at  the  bar.  It  and  also  that 
was  very  full  of  thorny  points,  which  necessarily  required  froni  ^t*other**^ 
us  a  irood  deal  of  investiiration.     The  consequence  has  been  bills  drawn 

o  O  ^  by -rf.  for  his 

coDTenience,  to  cover  which  A»  shall  retoH  value  to  B.  After  they  have  acted  some  time  under  this 
agreement  JB.  becomes  bankrupt,  being  under  acceptances  to  a  great  amount.  A.  (being  ignorant 
<H  the  bankruptcy)  sends  a  quantity  of  goods  of  the  sameldnd  toge^er  with  other  bills  toB.  for  the  pur- 
pose of  discharging  those  acceptances,  which  come  into  the  hands  of  the  assignees.  A.  afterwards  him- 
self discharges  the  acceptances.  Under  these  circumstances  J9.  is  to  be  considered  as  thefador  or  banker 
of  ji^f  and  as  having  only  a  quai^ied  projtgrii^  in  the  goods  and  bills  which  were  so  sent  for  a  parti- 
cular  purpose^  the  general  property  being  in  A,  Therefore  that  purpose  not  being  answered,  A,  may 
recover  back  from  the  assignees  of  A  the  amount  of  those  goods  and  bills  (a). 

(a)  [As  to  the  specific  appropria-  C.  301 ;  nampson  v.  Giles,  2'B.  Sc 

tion  of  bills,  see  Btnt  v.  PtUier,  5  T.  C.  422;  Ejp  parte  Sarjeant,  1  Rose^ 

FL  494;    Parke  v.  Eliason,  1  East,  153;  Ex  parte  SoUars,  18  Yes.  229; 

544;    Giles  v.  Perkins,  9  East,  12;  Ex  parte  Pease,  1  Rose,  ^32;  Ex 

OanUdfs  y.  B^tcs^  3  CampU  N.  P.  parte  Rawfm,  I  Roie^  15.]        ' 

that 
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1195.     that  a  length  of  time,  perhaps  somewhat  inconvenient  to  the 
j^^2m^    parties,  has  elapsed  before  we  could  come  to  an  agreement 
woKTB      Wc  have  at  length  come  to  an  agreement,  and  we  are  all  of 
^^^     opinion  that  this  judgment  ought  to  be  affirmed.     I  shall  state 
in  Error,     yery  shortly  the  reasons  which  have  induced  rtie  to  concur  in 
that  opinion.     The  right  of  the  parties  to  the  light  gold  and 
bills,  which  are  the  subject  of  this  action,  appears  to  me  to  de- 
pend principally  upon  the  true  construction  of  the  original 
agreement  between   Tooke  and  Daniel^  made  two  years  and 
upwards  before  the  bankruptcy.     That  agreement  consisted  of 
[  502  ]    two  parts ;  one  being  a  contract  for  a  bargain  and  sale  of  light 
gold  by  TooJce  to  Daniel  at  a  given  price,  to  be  paid  for  by 
bills  of  exchange  payable  at  two  months,  a  simple  and  unem- 
barrassed transaction  ;  the  other  being  a  contract,  the  effect  of 
which  was  that  Daniel  should  become  Taoke^h  banker,  that  he 
should  accept  his  bills,  Tooke  remitting  value  to  the  amount  of 
such  acceptances  in  bills  and  in  light  gold.     That  is  plainly 
the  effect  of  the  latter  part  of  the  agreement.     They  might 
have  dealt  as  mere  merchants,  the  one  selling  and  the  other 
buying  this  article  of  light  gold,  and  paying  for  it  according  to 
agreement.     And  had  this  been  a  case  of  that  kind,  the  trans- 
action would   have  had  one   complexion,   and  the  argument 
upon  it,  I  think,  would  have  taken  one  course.     But  as  they 
might  act  in  that  manner,  so  they  might  upon  the  latter  branch 
of  the  agreement  act  as  principal  and  factor,  or  principal  and 
banker,  and  not  as  mere  merchants ;  and  the  idea  of  bargain 
and  sale  would  enter  no  farther  into  their  transactions  upon  , 
that  branch  of  the  agreement,  than  merely  as  it  went  to  fix  the 
price  at  which  the  light  gold  which  should  be  remitted  from 
time  to  time  should  be  carried  to  the  account  of  Tooke  as  cash, 
and  be  applied  by  Daniel^  as  Took^^  agent,  in  payment  of  tlie 
acceptances  which  he  had  made  on  the  credit  of  Tooke.     There 
would  certainly  be  this  mixture  of  bargain  and  sale  in  any 
transactions  which  should  take  place  even  under  the  latter 
branch  of  the  agreement,  which  in  other  respects  would  be  the 
transaction  of  principal  and  factor,  or  principal  and  banker. 
But  though  there  be  this  mixture,  yet  I  think  the  case  of  the 
light  gold  cannot,  in  respect  of  that  circumstance,  be  separated 
from  the  case  of  the  bills.     If  Daniel  was  to  be  considered  as 
factor  or  banker  only  with  respect  to  the  bills  which  should  be 
remitted,  he  ought  to  be  considered  as  banker  or  factor  only, 

as 
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as  to  the  light  gold,  with  an  agreement  on  his  part  to  apply      1795. 
that  light  gold  in  payment  of  his  acceptances  at  the  rate  fixed      '        ' 
in  the  former  part  of  the  agreement.     In  a  word,  the  bargain      woRm 
and  sale  of  the  light  gold,  when  considered  under  the  second      t^^ 
branch  of  the  agreement  as  a  remittance  to  pay  the  acceptances,     i"  ^rnr. 
is  but  an  incident  in  the  business  of  the  principal  character  of 
factor  or  banker.     Now  if  it  can  be  established  that  Tooke  and 
Daniel  acted  in  the  characters  of  principal  and  factor,  their 
respective  rights  of  property  are  very  easily  ascertained :  the 
general   right  of  property   would    be   in   Tooke,    the  special    [  ^^^  ] 
right  of  property  in  Daniel,  to  enable  him  to  execute  the  com- 
mission with  which  Tooke  had  entrusted  him,  and  he  would 
also  have  a  lien  as  against  the  general  property  of  his  principal, 
for  the  balance  of  his  account.     In  this  way  of  considering  the 
case,  we  may  lay  all  this  story  of  the  bankruptcy  entirely  out  of 
the  question.      For   suppose  Daniel  had   remained   solvent, 
Tooke  might  at  any  time  hav^  paid  him  his  balance,  including 
any  acceptances  he  might  be  under,  and  have  withdrawn  his 
efiects  out  of  DanieFs  hands,  and  there  could  have  been  no 
room  for  a  question  between  them,  but  merely  as  to  the  profit 
upon  the  light  gold,  estimated  at  the  price  in  the  agreement. 
Now  I  think  that  would  depend  upon  the  question  whether 
the  light  gold  was  sold  under  the  first  part  of  the  agreement, 
or  whether  it  was  to  be  considered  as  a  mere  article  of  remit- 
tance under  the  latter  part ;  and  according  to  my  view  of  the 
case  I  think  that  question  would  be  decided  against  DanieL 
The  assignees  standing  in  the  place  of  Daniel,  certainly  can  be 
in  no  better  condition  than  Daniel  himself:  they  may  be  in  a 
worse  condition  if  many  of  the  arguments  which  we  heard  at 
the  bar,  and  of  which  we  have  an  account  in  print,  are  well 
founded.     But  those  arguments  take  a  very  wide  compass  in- 
deed ;  they  involve,  as  I  have  already  said,  points  of  considera- 
ble difficulty  upon  which  we  have  not  formed  an  opinion,  and 
upon  which  perhaps  an  opinion  ought  not  to  be  formed  till  the 
points  come  judicially  and  unavoidably  before  the  court.     If 
that  discussion  can  be  avoided  now,  I  think  we  do  our  duty  by 
delivering  an  opinion  upon  narrower  grounds.     The  ground 
I  have  taken  is  very  distinctly  marked,  and  very  well  enforced 
in  the  argument  of  one  of  the  judges  of  the  Court  of  King^s 
Bench  (a).     He  concludes  somewhat  differently  from  me,  but 

(a)  This  probably  alludes  to  the  opinion  of  Grose,  J.,  5  Term  Rep.  B.  R.  S33, 

the 
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1795f  the  ground- work  is  there.  In  my  opinion  it  may  be  fiustainedf 
it  steers  clear  of  all  difficulties,  and  it  reaches  the  sabstandal 
justice  of  the  case,  because  it  meets  the  only  argumeut  of  con- 
siderable weight  that  struck  my  mind,  namely,  the  possibility 
that  the  bankrupt  might  have  been  the  creditor,  and  the  injus- 
tice which  would  have  been  done  to  his  estate  if  these  effi^cts 
could,  on  account  of  the  bankruptcy,  have  been  withdrawn 
from  the  mass  of  his  estate.  Now  as  the  principle  upon  which 
[  604  ]  my  opinion  proceeds  is,  that  the  bankrupt  would  have  a  lien 
upon  those  effects  for  every  thing  for  which  his  estate  was  cre- 
ditor, that  difficulty  i«  removed.  Upon  this  ground  I  concur 
in  thinking  that,  the  judgment  in  this  case  ought  to  be  affirniedy 
and  it  is  the  unanimous  opinion  of  the  Court  that  the 

Judgment  be  affirmed. 


SS=SSm 


Saturday 
Hay  6tb. 

A,  at  a  fo- 
reign port, 
ships  goods 
by  the  order 
and  on  the 
account  of 


Slubgt  and  Smith  against  Heyward^  Fox,  and  Fox. 


1 N  this  action  of  trover  for  a  quantity  of  wheat,  a  special  ver- 
dict was  found  at  Gtiildhallf  which  stated, 
That  7061  bushels  of  wheat,  the  property  of  ihe  Plaintiffs, 
on  tlie  23d  of  January  1793,  at  Baltimore  in  Matylatid^  were 
Jbr'at^an?-^^  shipped  by  them  on  board  a  ship  called  the  Pomona^  by  the 
ture  day,  ordcr  and  for  the  account  of  George  and  Henry  Browne,  to  be 
fading  are  P^id  for  by  the  Said  George  and  Henry  Browne  at  a  future  day. 
accordingly    Xlmt  thc  Defendant  Heyward  on  the  same  day  and  year  at 

signed  by  the  .  *^  .11. 

masterofthe  Baltimore^  being  then  the  master  of  the  said  ship,  signed  five 
oft^eb?iiris  ^''^**  of  lading,  whereby  Jie  acknowledged  the  said  706 1  bushels 
imnicdiiiteiy  of  wheat  to  Imvc  been  shipped  on  board  the  said  ship,  and  un- 
to Ji.,  who  dertov^k  to  deliver  the  same  at  the  port  of  Corky  or  a  market  to 
^^"!^.V'f^u  the  said  George  and  Henry  Browne^  or  their  assigns.  That  one 
chip  at  the  of  the  said  bills  of  lading,  afterwards  and  before  thc  arrival  of 
^nation.  ^  ^^  s"*^^  ^^*'P  ""^^  cargo  at  Waterford  hereafter  mentioned,  was 
pells  the  transmitted  by  the  said  Plaintiffs  to  the  said  George  and  Hem^ 

goods,  and  .  ,,  -ly^  t    rw  -n  n  1 

indorses  the  Brownc,  and  the  said  Ueorge  and  Henry  Browne  afterwards  on 
bill  of  Lid-     j,jg  ^^1,  of  March  1793,  sold  the  said  7061  bushels  of  wheat  to 

lUg  to  C  ' 

After  the       Claude  Scotty  and  thereupon  indorsed   the  said  bill,   thereby 

arrival  of  the  ..  •  .  "^ 

•hi}),  atid  a  delivery  of  part  of  the  goods  to  the  agent  of  C,  B.  becomes  bankrupt  without  having  paid  jf, 
the  price  of  thc  goods.'    By  this  dclirery  the  tranfittis  is  at  an  end  as  to  the  whole  of  the  goods  (a). 


{0)  (See  the  cases  cited^  anic,  p.  ?16.  n.  (a).] 


ordering 
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ordering  and  directing  the  master  of  the  said  ship  to  deliver      1795, 
the  said  7061  bushels  of  wheat  to  the  said  Claude  Scott  or  his     -z 

Slcbst 

assigns,  and  delivered  the  same  bill  of  lading  so  indorsed  to  aganui 
the  said  Claude  Scott^  together  with  an  invoice  of  the  cargo  of  ^"^'^^■^ 
the  said  ship,  and  at  the  same  time  drew  four  bills  of  exchange 
on  the  said  Claude  Scott  payable  three  months  after  date,  for 
several  sums  of  money,  mentioned  in  the  said  bills  of  ex- 
change, the  amount  of,  and  as  and  for  the  price  of  the  said  [  505  ] 
wheat,  which  said  bills  of  exchange  the  said  Claude  Scott  ac- 
cepted and  duly  paid.  That  the  said  Claude  Scott  afterwards^ 
and  before  the  arrival  of  the  said  ship  and  cargo  at  Falmouth 
after-mentioned,  indorsed  and  delivered  the  same  bill  of  lading 
to  the  two  other  Defendants*  the  Foxes^  thereby  ordering  and 
directing  the  master  of  the  said  ship  to  deliver  the  said  7001 
bushels  of  wheat  to  those  Defendants,  with  an  intent  that  they, 
as  the  agents  of  the  said  Claude  Scott,  should  and  might  on  his 
account  receive  and  take  possession  of  the  said  706 1  bushels  of 
wheat.  That  the  said  ship  with  the  said  wheat  on  board,  soon 
after  the  making  the  said  bill  of  lading,  sailed  from  Baltimore^ 
and  on  the  5th  of  March  179Sj  arrived  at  the  port  of  Water'* 
ford  in  Ireland,  the  course  of  the  ship  towards  Cork  having 
been  changed  on  account  of  her  having  been  chased  by  a 
French  privateer ;  and  that  the  said  ship  with  the  said  wheat 
on  buard  afterward  proceeded  from  Waterford  to  Falmouth,  by 
tlie  orders  of  the  said  George  and  Henry  Browne,  given  by  them 
to  the  said  Defendant  Heyward  in  that  behalf,  at  the  request 
of  the  said  Claude  Scott,  and  arrived  at  Falmouth  on  the  dd  of 
Ap'il  1793.  That  on  the  4th  of  April  in  the  same  year,  at 
Falmouth  the  Defendant  Heyward  reported  the  said  ship  at  the 
Custom-house  there,  and  made  oath  that  the  said  wheat  was 
for  the  said  other  Defendants  the  Foxes,  and  the  Foxes  on  the 
5th  of  April  in  the  same  year,  made  entry  of  the  said  wheat  at 
the  Custom-house  at  Falmouth  in  their  names  as  agents  of  the 
said  Claude  Scott.  That  800  bushels  of  the  said  vheat  were 
taken  out  of  the  said  ship,  by  the  Defendants  the  Foxes,  and  re- 
ceived and  taJcen  into  their  possession  as  such  agents  of  the  said 
Claude  Scott,  and  for  his  account,  between  the  Sd  and  Sth  qf 
April.  That  the  said  George  and  Heniy  Crawne  on  the  5th  of 
April  1793  became  bankrupts,  and  that  they  had  not  at  that 
time,  nor  at  any  time  since  paid  the  Plaintiffs  for  the  said 
wheat,  and  that  the  said  Plaintiffs  on  the  8th  oi  April  179S, 

gave 
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1795.  gave  notice  to  the  Defendant  Heyaoard  not  to  dellrer  the  resi- 
due of  the  said  wheat  to  the  other  Defendants  the  FaxeSf  and 
requested  the  said  Heyward  to  deliver  the  residue  of  the  said 
wheat  to  them  the  Plaintiffs,  and  offered  to  pay  him  the  freight 
and  all  other  charges  due  on  account  of  the  said  cargo,  but 
the  said  Heymard  would  not  deliver  the  said  residue  of  the  said 

[  506  ]  wheat  to  the  said  Plaintiffs,  and  afterwards,  and  before  the 
commencement  of  this  action,  delivered  the  same  to  the  said 
other  Defendants,  who  had  converted  and  disposed  thereof  to 
the  use  of  the  said  Claude  Scott.     But  whether,  &c. 

On  behalf  of  the  Plaintiffs,  Le  Blancj  Serjt,  argued  in  the 
following  manner.  The  only  question  appears  to  be^  whether 
there  be  any  thing  in  the  finding  of  the  jury,  which  dis- 
tinguishes  this  case  from  that  of  Lickbarrow  v.  Mason  (a). 
That  case  having  been  so  recently  and  so  fully  discussed,  it  is 
not  now  necessary  to  agitate  the  question  how  far  a  bill  of 
lading  is  a  negotiable  instrument;  it  is  sufficient  for  the  Plain- 
tiffs that  they  appear  upon  the  face  of  the  special  verdict  enti- 
tled to  maintain  the  action.  The  contract  was  between  the 
shippers  of  the  goods  and  the  master  of  the  vessel.  Suppose 
the  shippers  had,  before  the  sailing  of  the  ship,  required  the 
master  to  unload,  and  give  back  the  cargo  to  them,  could  the 
master  have  refused,  and  given  at  his  election  a  right  to  an- 
other person  to  receive  it?  If  be  could  not,  neither  could  he 
legally  deliver  the  wheat  in  the  present  instance  to  the  Foxcs^ 
after  having  had  notice  from  the  shippers  not  to  deliver  it;  he 
was  therefore  a  wrong-doer,  and  guilty  of  a  conversion.  The 
cargo  is  found  to  have  been  the  property  of  the  Plaintiffs,  to 
be  paid  for  at  a  future  day  by  the  consignees  or  their  assigns, 
and  before  the  delivery,  (for  it  cannot  be  contended  that  a  de- 
livery of  part  of  a  divisible  cargo  was  a  delivery  of  the  whole,) 
the  consignees  became  bankrupts.  The  case  therefore,  at  least 
as  far  as  it  relates  to  the  residue  of  the  goods  undelivered, 
comes  immediately  within  the  authority  of  Lickbarrow  v. 
Masouy  which  as  it  was  decided  in  the  Exchequer  Chamber, 
affirms  the  right  of  stopping  goods  in  transitu  ;  and  that  deci- 
sion was  not  overset  in  the  House  of  Lords,  where  the  case 
went  off  upon  a  'oeni^e  de  naoo,  leaving  the  material  points  un- 
determined. The  only  difference  between  the  cases  is  this, 
that  in  Lickbarrow  v.  Mason  the  action  was  brought  by  the  in- 

(«)  2  Term  Rep.  B.  R.  63.  ante,  vol.  i.  357,  6  Term  Rep.  B.  R.  131. 

dorsees 
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donees  of  the  bill  of  lading  against  the  assignees  of  the  con-     1 795. 
signees,  but  in  the  present  case  by  the  owners  against  the  in-     TZZI 

dorseeS.  agmmt 

Marshall^  Seijt,  conirdy  stated  four  questions  which  he  meant  '"*^^*"* 
to  argue.  1.  What  right  passes  by  the  indorsement  of  a  bill 
of  lading  ?  2.  Whether  the  consignor,  after  the  indorsement 
of  the  bill  of  lading  for  a  valuable  consideration,  may  stop  the 
goods  in  transitu  ?  3.  What  shall  be  deemed  an  end  of  the  [  ^07  ] 
transittts  T  4.  Whether,  when  part  of  the  goods  have  been  de- 
livered to  the  indorsee  of  the  bill  of  lading,  the  master  of  the 
ship  is  justified  in  delivering  the  residue,  after  notice  from  the 
consignor  not  to  deliver  it?  But  the  Court  desired  him  to 
confine  himself  to  the  two  last  questions,  the  case  of  Lickbar^ 
rtytv  V.  Mason  having,  in  the  different  stages  of  it,  exhausted  all 
iargument  on  the  two  first.  Marshall  accordingly  began  by 
laying  down  this  proposition,  viz.  that  the  transitus  was  at  an 
end  before  the  notice  was  given  by  the  Plaintiffs  to  the  master 
of  the  ship  not  to  deliver  the  goods  to  the  agents  of  Scott. 
There  must  be  some  period  of  time  when  the  transitus  is 
ended,  and  that  period  is  when  the  goods  are  absolutely  or 
constructively  come  to  the  possession  of  the  consignee.  Here 
it  is  stated  that  the  ship  arrived  at  Falmouth  on  the  8d  of 
April  1793,  that  on  the  4th  the  master  reported  her  at  the 
Custom-house,  and  there  made  oath  that  the  wheat  was  for 
George  and  Robert  Fox;  that  on  the  5th  he  entered  it  in  their 
names  as  agents  of  Scottj  and  that  between  the  9d  and  the  8th 
of  that  month  800  bushels  were  taken  out  of  the  ship,  and  re- 
ceived into  their  possession.  Now  before  any  part  of  the  cargo 
could  have  been  carried  out  of  the  ship,  the  whole  must  have 
been  delivered  on  board  to  the  agents  of  Scott  i  when  bulk  is 
once  broken,  and  any  part  delivered,  it  is  a  delivery  of  the 
whole  to  the  consignee,  who  thereby  acquires  a  constructive 
possession  of  the  whole.  Suppose  after  this  any  part  of  the 
wheat  had  been  stolen  from  the  ship,  the  indictment  must  have 
laid  it  as  the  property  of  Scott.  Suppose  any  damage  done  to 
it,  or  any  part  of  it  taken  away,  who  must  have  brought  the 
action  ?  The  master  could  not,  for  he  had  sworn  it  to  be  the 
property  of  Scotfs  agents ;  the  consignors  could  not,  for  the 
master  their  agent  had  pronounced  it  to  be  the  property  of 
others*  Suppose  the  duties  unpMd^  to  whom  would  govern- 
ment 
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1795f     ment  have  resorted  ?  Surely  to  the  persons  whom  the  master 
^^j^^„     had  declared  on  oath  to  be  the  owners.     In  Blaiey  v.  2>m»- 
qfwur      dalfi  Co/wp.  66  L  the  Court  held,  that  if  goods  are  bought  by 
^^^  sample  to  be  delivered  at  a  future  day,  and  earnest  paid,  a  d^ 
livery  to  the  vendor's  servant  to  carry  to  the  vendee  is  a  deli- 
very to  the  vendee,  and  vests  the  property  in  him,  and  that  the 
unloading  part  of  the  goods  is  an  actual,  and  not  merely  a  con- 
structive delivery. 

The  last  question  is,  whether  the  master  of  the  ship  was  not 
justified  in  delivering  the  800  bushels  to  the  agents  of  ScoU^ 
1 508  3    and  whether  Scoii  by  the  possession  thus  obtained  did  not  ac- 
quire a  perfect  title  ?   Little  more  is  necessary  for  the  decision 
of  this  question  than  to  examine  the  form  of  the  hill  of  lading, 
which  is  an  acknowledgment  by  the  master  that  he  has  re- 
ceived the  goods  on  board,  to  be  delivered  according  to  the 
consignment,  and  concluding  that  any  one  being  accomplished, 
the  others  shall  be  void.     Now  when  the  master  has  delivered 
the  goods  according  to  the  tenor  and  directions  of  any  one  ol 
the  bills,  he  has  performed  his  contract,  and  the  rest  of  the 
bills  are  void.     But  it  is  stated  in  the  special  verdict,  that  the 
Plaintiffs  on  the  8th  of  April  gave  notice  to  the  master  not  to 
deliver  the  residue  of  the  wheat  to  the  agents  of  ScoUy  and  re- 
quested him  to  deliver  it  to  them,  and  tendered  the  freight  and 
other  charges.     But  such  a  notice  could  not  authorize  the 
master  to  depart  from  his  solemn  contract  to  deliver  the  goods 
to  the  consignee  or  his  assigns.     Even  if  another  bill  of  lading 
had  been  presented  to  him,  instead  of  the  notice  on  the  8th  of 
Apilf  when  part  of  the  cargo  had  been  delivered,  be  would 
havC'  had  his  option,  which  of  them  he  should  accomplish. 
This  appears  from  the  evidence  of  the  merchants  in  Fearon  v. 
Bowers  {a\  who  agreed,  ^'  that  where  there  are  several  bills  of 
^^  lading,  the  captain  may  deliver  the  goods  to  whom  he  thinks 
^^  proper ;"  and  from  the  direction  of  Lord  Chief  Justice  Lee^ 
who  told  the  jury,  "  that  the  captain  was  not  concerned  to 
<^  examine  who  had  the  best  right  on  the  different  bills  of 
*^  lading.    All  he  had  to  dp,  was  to  deliver  the  goods  upon  one 
^'  of  the  bills  of  lading,"  and  therefore  directed  them  to  find 
for  the  Defendant.  If  then  the  master  were  justified  in  deliver- 
ing the  residue  of  the  goods  to  the  agents  of  Scott^  after  the 

(a)  AfUe^  vol.  i.  p.  364. 

notice 
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notice  from  the  Plaintiffs,  Scoit  acquired  a  legal  possession  as      1795. 
well  as  a  legal  title :  and  it  was  admitted  at  the  trial,  and  it  is      stuiiirr 
to  be  inferred  from  the  special  verdict,  that  he  had  a  right  to      agama 
retain  all  that  was  legally  delivered  to  him.     Supposing  there- 
fore that  the  goods  might  have  been  stopped  in  transitu^  the 
transiius  was  at  an  end ;  all  the  cargo  was,  if  not  actually^  at 
least  constructively  in  the  possession  of  Scottj  and  he  having 
fairly  obtained  that  possession,  his  title  was  complete. 

Le  Blancj  Seijt,  in  reply.     In  all  the  cases  that  have  oc- 
curred respecting  the  right  of  stopping  in  transitu,  the  question 
has  arisen  after  the  arrival  of  the  ship  in  port,  the  transiius 
therefore  cannot  be  ended  by  that  event,  nor  indeed  by  any- 
thing short  of  an  actual  delivery  of  the  goods.     In  the  case  oK-  C  ^09  3 
Blakey  v.  Dimsdale,  the  question  Was  not  as  to  the  right  of 
stopping  the  goods  in  transitu,  but  whether  trespass  eduld  be 
maintained  by  the  vendee  after  earnest  paid  and   delivery. 
That  case  therefore  cannot  affect  the  present.     A  lien,  though ' 
it  origrnefted  in  eqtiity,  is  now  Considered  as  a  legal  right,  and 
consequently  a'  codrt  of  law  will  entertain  a  suit  to  enforce  it. 
And  that  right  could  hot  be  taken  away  by  an  entry  at  the 
Custom-house  in  the  name  of  the  consignee. 

The  Court  (after  some  conversation  upon  the  case  of  LicJIy 
barrow  v.  Mason,  which  not  being  material  to  the  point  in 
question,  it  is  not  necessary  to  repeat,)  were  of  opinion  that 
under  the  circumstances  of  this  particular  case  the  action  coiild 
not  be  maintained,  for  the  transitus  was  ended  by  the  delivery 
of  the  800  bushels  of  wheat,  which  must  be  taken  to  be  a  deli-i 
very  of  the  whole,  there  appearing  no  intention,  either  previous 
to  or  at  the  time  of  the  delivery,  to  separate  part  of  the  cftrgo' 
from  the  rest. 

Judgment  for  the  Defendants. 


Saundersov 
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Mtmdag,  Saunderson  and  Others  against  Judge. 

J^JStb. 

A.  iMlceiA  rpHIS  was  an  action  on  a  promissory  note,  made  by  Sharp^ 
D^P^ie  to  Wilkinson  or  order,  who  indorsed  it  to  Judge^   he  to 

^?'  ^\  ^     Sanders  and  Co.,  and  Sanders  and  Co.  to  Saunderson  and  Ca 

order,  with  a 

memoran-  bankers  in  Soutkwark^  to  cover  acceptances  vhich  ibey  had 
that  it  ^u^^  given  on  account  of  Sanders  and  Co.  At  the  foot  of  the  note 
be  paid  at  there  Wfts  a  memorandum  by  Sharp^  that  he  would  pay  k  at 
c.  who  u  the  house  of  Saunderson  and  Co.  with  whom  he  had  a  cash  ac- 
-rf.'ibanker;  gount.     Some  time  befiM-e  the  note  became  due.  Sharp  had 

in  the  course      ,  ,     ,  i        i  i         • 

of  busineM  absconded^  and  on  the  day  when  it  was  due,  Saunderson  and 
indoneA  to  ^^*  wrote  by  the  post  to  Judge^  giving  him  notice  of  the  non- 
c.  In  an  payment,  and  demanding  payment  of  bim^  but  there  was  no 
against  the*  otlier  evidence  of  the  notice,  than  the  putting  the  letter  into 
it  w»7mcw.  ^^®  post-oflSce.  They  had  made  no  previous  *  demand  on  Sharp^ 
sarytoprove  npt  knowing  where  to  find  him,  having  directed  several 


dnDandTon  ^  ^^^  ^^  ^^  usual  place  of  abode,  which  were  returned  with 
<^.  (a).  the  post-mark  upon  them  denoting  that  no  such  person  was  to 
bemadepiQr-  found,  and  believing  him  to  be  ifisolveot,  as  he  had  kept  an 
mrticuiar  ^ccount  with  them,  but  had  then  no  effeets  in  their  hands* 
house,  a  de-  The  declaration  was  in  the  usual  form  by  the  indorsee  against 
moat  at ^at  ^^  indorser  of  a  promissory  note,  widiout  stating  that  it  was 
house  is  as  to  be  paid  at  the  house  of  Saunderson  and  Co.  At  the  trial, 
on  the  the  PlaintifEs  were  nonsuited  on  the  ground  that  it  was  Incum- 
*°  The^put-  ^^"^  ^^  them  to  prove  an  actual  demand  on  the  maker  of  tlie 
ting  a  letter  note.     There  was  also  a  doubt  raised  as  to  the  consideration, 

intothepost-   ,     ^        ^,  .        ^         .j 

office  to  the    but  nothing  turned  upon  iL 

indorser  in         ^  ^^jg  havim?  been  irranted  to  shew  cause  why  there  should 

proper  time,  P  . 

informing  uot  be  a  new  trial,  Le  Blanc^  Serjt.,  shewed  cause,  contending 
mScer^has**  ^^^^  ^®  noufluit  was  proper ;  first,  because  the  note  was  not 
not  paid  a  presented  to  Sharp  for  payment  by  the  Plaintiffs,  and  therefore 
due^  is  suffi-  the  averment  in  the  declaration  that  it  was  so  presented,  was 
cientevi-      jjqj  proved;  and  secondly,  because  it  was  not  proved  that  the 

dence  of  no-  ,  ,  , 

ticetothe     Defendant  received  the  letter  which  was  put  into  the  post- 

indorser(c).   ^fg^e,  advising  him  of  the  non-payment  by  Sharp. 

t    ^10  J       Bondj  Serjt,  in  favour  of  the  rule,  said  that  as  by  the  terms 

(a)  [See  the  comments  upon  this  Esp.  N.  P.  C.  54.    But  the  direction 

case  in  Rowe  v.  Youngf  2  B.  &  B.  175.]  of  the  letter  must  be  sufficiently  par- 

{h)  [See  Pearse  v.  PemberiJty,   3  ticular.    Walter  v.  Haynts,  1  R,  &  M. 

Campb.  N.  P.  C.  261.]  N.  P.  C.  149.  Mann  v.  Moors,  1 R.  & 

(c)  [Accord.  Ku/h  v.   Weston^  3  M.  249.] 

of 
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of  the  note  the  money  was  to  be  paid  at  the  house  of  Saunder^  ]  795. 
son  and  Co.  it  was  there  that  it  was  to  be  presented  for  pay- 
ment. If  Judge,  instead  of  indorsing  the  note  to  Saunderson 
and  Co.,  had  there  demanded  payment  of  it  himself,  it  would 
have  been  sufficient ;  but  as  it  was  indorsed  to  Saunderson  and 
Co.  they  could  not  make  a  demand  upon  themselves,  and 
Sharp  was  nowhere  to  be  found.  As  to  the  proof  of  the  aver- 
ment in  the  declaration,  that  the  note  was  presented  to  Sh(xrp 
for  payment ;  in  all  actions  on  bills  of  exchange  and  promissory 
notes,  due  diligence  used  by  the  holder  to  obtain  payment  from 
the  acceptor  of  the  one,  and  the  maker  of  the  other,  is  evidence 
to  support  the  averment.  With  respect  to  the  other  objection, 
the  putting  the  letter  to  Judge  into  the  post-office  the  day  when 
the  note  became  due,  was  clearly  evidence  of  notice  to  him. 

Per  Curiam.  It  was  no  part  of  the  contract  in  this  case, 
that  the  note  should  be  paid  at  the  house  o{  Saunderson  and  Co., 
and  therefore  that  was  not  necessary  to  be  stated  in  the  decla- 
ration (a).  But  the  maker  merely  appointed  the  house  of  his 
banker,  as  the  place  where  he  was  to  be  called  upon  for  pay- 
ment, and  where  it  would  be  paid.  Yet  this  was  both  an  un-  [  51 1  3 
dertaking  that  there  should  be  cash  there,  and  also  an  order  to 
the  bankers  to  pay  it.  It  is  not  necessary  that  a  demand  shoald 
be  personal ;  it  is  sufficient  if  it  be  made  at  the  house  of  the 
maker  of  the  note;  and  it  is  the  same  thing  in  efiect,  if  it  be 
made  at  the  place  where  be  appoints  it  to  be  made.  If  Judge 
had  been  the  holder  of  the  note,  it  would  have  been  enough  for 
him  to  have  presented  it  for  payment  at  the  house  of  Saunderson 
and  Co.  And  as  they  at  whose  house  it  was  to  be  paid  were 
themselves  the  holders  of  it,  it  was  a  sufficient  demand  for  them 
to  turn  to  their  books,  and  see  the  maker's  account  with  them, 
and  a  sufficient  refusal,  to  find  that  he  bad  no  e£^t8  in  their 
hands.  As  to  the  notice  to  the  Defendant,  the  sending  the 
letter  by  the  post  was  sufficient  evidence  of  that  notice. 

Rule  absolute. 


(a)  [But  where  the  particular  place 
of  payment  is  introduced  into  the 
body  of  the  note  it  becomes  a  part  of 
the  contract,  Sanderson  v.  Bowes,  14 
East,  500.  Dickinson  v.  Bowes^  16 
East,  110.  Howe  y.  Bowes,  11  East, 
112.   5  Taunt.   130.  S.  C.  in  error. 


And  80  where  the  memorandum  of 
payment  was  printed  at  the  bottom 
of  the  note.  Lord  EUenborough  held 
that  it  formed  part  of  the  contract, 
Tregothick  v.  Edwin,  I  Stark.  N.  P. 
C.  468.] 


Keane 
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^^^  Keane  against  Boycott. 

In  an  action  fpHIS  was  ati  action  on  the  case,  fot  enticinip  the  PlaintiflTs 
for  aedudng  servant  to  leave  his  service.     The  first  count  of  the  decla- 

dti^h^  ration  stated  that  on  the  21st  of  Aprils  1794,  a  certain  person 
hisienrictb  called  Toney  was  retained  to  serve  the  Plaintiff  for  Jive  yean 
cnt  ericlence  ^^  ^^^^  day,  and  then  went  on  to  state  the  service^  and  entice- 
^^'  ■*-  ment,  &c.  The  second  count  was,  that  on  the  Same  day  and 
▼ant  to  eo-  year,  &c  a  certain  person  called  Toney  was  retained  to  serve  the 
my  «ad  Plaintiff  for  a  certain  term  of  years  which  was  not  yet  expired, 
•Aerwardt  and  that  the  Defendant  well  knew  the  premises,  &c.  The 
moMj!™An  third  was  for  assaulting  the  servant  and  seizing  and  carrying 
iifS'^S  ^'°^  away  from  the  service  of  the  Plaintiff  &c.  jj^  quodj  &c. 
Inditt  eze-  The  facts  were,  that  a  negro  boy  called  Tonejf  a  slave  in  the 
J^JjJ^^  island  of  St.  Vincent  about  16  or  17  years  old,  there  executed 
which  he       •an  indenture,  by  which  he  boundliimself  to  serve  the  Plaintiff 

covenanted         .  ,  i*      /» 

to  lerre  B.  who  was  coming  to  Fjuropej  as  a  servant  for  five  years,  and  the 
feracCTtain  Plaintiff  Covenanted  to  find  him  food,  lodging  and  clothing,  and 
yean  aa  his    medical  assistance  in  case  of  sickness.     The  plaintiff  soon  after 


a'cow^*  arrived  in  this  country  with  the  boy  as  his  servant,  and  went  to 
Mated  to  do  Cheltenham^  where  the  Defendant,  who  was  a  captain  in  the 
thmgt  on  army  on  a  recruiting  party,  meeting  the  boy  in  the  street  with 
then^me  '  ^^^  livery  on,  asked  him  if  he  would  enlist,  to  which  he  assented; 
to  England  the  Defendant  then  asked  him  whether  he  was  an  indented 
alare.  In  servant,  to  which  he  answered  that  he  was  bound  to  the  Ploin- 
*"^°!Sf  ^^ff  for  five  years.  After  this  the  boy  went  to  the  Defendant's 
i^hadie-  lodgings,  where  the  Defendant  gave  him  two  shillings,  and  told 
from  the™  ^^^  ^^  8®  ^o  Gloucester  to  the  regiment ;  to  which  place  he  ac- 
aervice  of  cordingly  went.  Upon  this,  the  Plaintiff  procured  a  warrant 
not  permit,  from  a  magistrate,  under  which  the  boy  was  taken  and  brought 
thaiUiccon^  back  to  his  service;  after  which,  the  Defendant  sent  two 
tract  wai  Serjeants  to  take  the  boy  again,  and  bring  him  back  to  the 
1^  nuide  by  raiment,  which  they  did ;  but  it  did  not  appear  that  the  boy 
anin&nt       went  With  them  unwillingly  or  by  compulsion. 

and  a  slave,  ^-xi».  g  y  ^  ^ 

and  there-  On  this  evidence,  the  jury  found  a  general  verdict  for  the 

fore  that 

the  declaration,  which  stated  him  to  have  been  retained  as  a  servant  for  a  term  of  years,  was  not 
proved ;  for  the  court  held  that  the  ejfect  of  such  a  contract  might  be  the  manutnistion  of  the  slave,  and 
consequently  that  it  was  for  hit  own  benefit,  and  being  for  his  own  benefit,  that  it  was,  at  most,  only 
voidable  by  the  infant  himself  (a). 

[  *512  ]  [o)  [As  to  the  contracts  of  infants  MernU,  3  Taunt.  315.  Burgeu  v. 
bdng  void  or  voidable^  see  BayiUt  v.  Merrill,  4  Taunt.  469.  Thornton  v. 
Ditulev,  5  M.  &  S.  477.     Gi6bt  r.      lUingwortk,  9  B.  &  C  826.] 

Plaintiff. 
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Plaintiff.  But  a  rule  was  obtained  by  Le  Blancy  Serjt,  to  shew  l7[)o. 
cause  why  there  should  not  be  a  new  trial,  on  the  ground  that  the  KtaT" 
only  count  to  which  the  evidence  was  applicable  was  the  last,  «a'^/W. 
but  as  it  appeared  thnt  the  boy  was  not  taken  away  by  the 
Serjeants  against  his  will,  or  by  force,  that  count  was  not  sup- 
ported. That  with  respect  to  the  two  other  counts  there  was 
neither  evidence  of  enticement,  nor  of  the  allegation  of  the  boy 
being  retained  as  a  servant  for  Jive  ycars^  as  in  the  firat  count, 
or  for  a  certain  term  of  years  then  unexpired^  as  in  the  second  ; 
for  as  to  the  enticement,  the  merely  asking  a  person  to  enlist, 
more  especially  by  a  recruiting  officer  whose  duty  it  was  to 
promote  the  military  service,  could  not  be  deemed  an  enticing, 
and  the  money  was  given  to  the  i)oy  after  the  enlisting  was 
complete,  not  as  an  inducement  to  enlist:  and  as  to  the  allega- 
tion respecting  the  term  of  years,  the  boy  being  both  an  infant 
and  a  slave  when  the  indenture  was  entered  inl<>,  it  was  clearly  * 

void,  and  therefore  the  contract  was  not  binding. 

Adairj   Serjt.,  was  now  going  to  shew  cause,  when  it  was 
suggested  by  Heath,  J.,  that  as  slavery  was  differently  modified 
in  dififerent  parts  of  the  West  Indies,  perhaps  the  cflTcct  of  the 
master  entering  into  a  contract  with  his  slave  might  be  to  en- 
franchise him,  by  analogy  to  the  old  law  respecting  villeins  in    [  513  J 
England,  to  whom,  if  the  lord  entered  into  an  obligation,  it 
operated  as  a  manumission  (a) ;   and  if  the  effect  were  an  eman- 
cipation from  slavery,  it  was  evidently  a  contract  for  the  bene-  \ 
fit  of  the  infant,  and  if  not  binding  on  him,  at  least  only  void- 
able by  him,  and  therefore  a  third  person  should  not  be  per- 
mitted to  say  that  it  was  void,  in  order  to  protect  himself  from 
the  consequences  of  his  own  tortious  act.     Upon  this  being                -• 
thrown  out,    it  was  agreed   that   th^»case   should    stand   for 
farther  consideration.     And   on  this  day,  without  more  argu- 
ment, the  judgment  of  the  court  was  thus  given  by 

Lord  Chief  Justice  Eyre.  In  this  case  we  were  all  agreed 
on  the  first  question,  that  there  was  evidence  of  enticing  the 
servant  sufficient  to  go  to  the  jury.  But  the  question  whether 
the  allegation  in  the  declaration,  that  the  servant  had  con-  ^ 
tracted  to  serve  the  master  for  a  term  of  years  then  to  come 
and  unexpired,  was  proved,  was  more  difficult.  Tlie  servant 
had  in  fact  executed  indentures,  by  which  he  contracted   to 

(a)  Co.  Litt.  137  b,  138,  1 1  State  Trials,  342.    Hargrove's  argument  in  the  •    1 

case  of  Somerset  the  negro. 

VOL.  11.  •  N  If   •  scire 
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1795.  serve  the  master  for  five  years.  But  he  was  both  an  infant  and 
a  slave  of  his  master  at  the  time  when  he  entered  into  the  con- 
Irnct:  he  was  very  young  and  entirely  in  the  power  of  the 
master.  From  these  circumstances  doubts  arose  whether  the 
contract  would  bind  him,  and  if  it  would  not  bind  him,  whether 
it  would  avail  anything  as  against  the  Defendant.  My  Brother 
Heath  brought  this  question  into  the  right  train,  by  suggesting 
that  the  effect  of  this  contract,  by  analogy  to  the  law  between 
lord  and  villein,  might  be  to  emancipate  the  slave  (a),  and 
therefore  that  it  was  for  the  benefit  of  the  infant,  which  might 
[  514-  ]  remove  the  objection  of  infancy  and  slavery.  This  leads  to  the 
consideration  of  what  contracts  may  be  entered  into  by  infants, 
whether  they  can  contract  by  deed,  whether  their  contracts  are 
void  or  only  voidable,  and  if  only  voidable,  who  shall  take  ad- 
vantage of  the  infancy  to  avoid  them.  In  Litt.  sect.  259,  it  is 
said,    '*  If  before  such  age  (i.  e.  21.)  any  deed  or  feofiment. 


(a)  With  the  greatest  deference  to 
the  nigh  authon^  which  started,  as 
well  as  to  that  which  ]|)ursued  this  in- 
genious conjecture,  it  is  to  be  observ- 
ed that  it  IS  inconsistent  both  with 
the  general  policy,  and  local  institu- 
tions of  the  British  Islands  in   the 
West  Indies^  to  suppose  that  a  slave 
can  be  manumitted  bv  implication.  The 
histories  of  those  islands  and  their 
statute  books  shew  that  manumission 
can  only  be  effected  by  some  act  of  the 
master,  done  expressly  for  that  pur- 
pose, and  accompanied  with  the  set- 
tlement of  an  annual  provision  on  the 
slave  so  manumitted.     On  this  sub- 
ject the  law  of  the  island  of  St.  Vin- 
cent  is    particularly   strict.     Iq   the 
edition  of  the  statutes  of  that  Island 
published  in  1 788,  page  46,  the  2'lth 
clause  of  the  act  entitled  "  An  Act 
for   makinp;  slaves   real   estate,  and 
the  better  government  of  slaves  and 
negroes"  directs  "  That  no  person 
or  persons  whatsoever  shall  hereafter 
manumit  or   set   free    any   slave   or 
slaves,  except  he,  she,   or  they,  or 
the  representatives  of  such  person  or 
persons,  previous  to  such  manumission^ 
pay  into  the  public  treasury  of  this 
island   one  hundred  pounds    current 
money,  for  the  use  of  the  said  island; 
and  the  receipt  of  the  treasurer  for 
the  time  being  shall  be  tacked  to  the 
deed  of  manumission,  and  be  an  atUho^ 


rittffor  the  tame;  and  the  treasurer 
for  the  time  being  is  hereby  authoiued 
and  directed  to  pay  half  yearly  to  any 
slave  so  manumitted,  out  of  the  pub- 
lic treasury,  four  pounds  current 
money  for  the  maintenance  of  such 
slave,  during  the  natural  life  of  such 
slave,  and  tne  receipt  of  such  slave, 
or  a  certificate  from  a  justice  of  the 
peace  of  the  payment  of  such  money 
in  his  presence,  (which  every  justice 
is  hereby  required  to  give  when  there- 
to required  or  applied  to  for  the  pur- 
pose) shall  be  a  discharge  to  the  said 
treasurer  for  all  such  money  as  he 
shall  from  time  to  time  pay  to  such 
slave  or  slaves  ;  and  any  manumission 
made  in  any  other  manner  than  afore- 
said shall  be  void**  This  being  so,  the 
foundation  of  the  argument,  namely 
that  the  effect  of  the  master  entering 
into  a  contract  with  the  slave  might 
be  to  enfranchise  him  in  the  island  of 
St.  Vincent  where  it  was  made,  evi- 
dently fails.  The  question,  whether 
such  would  be  the  effect  of  the  con- 
tract in  this  country,  could  not  arise, 
because  as  soon  as  a  slave  arrives 
here,  the  yoke  of  slavery  is  dissolved 
by  operation  of  law,  whether  he  has 
previously  entered  into  any  contract 
or  not,  and  whatever  may  be  his  situ- 
ation with  respect  to  the  service  of 
his  master. 

grant, 
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grant,  release,  confirmation,   obligation,  or  other  writing  be      1795. 

made  by  any  of  them  &c.,  or  if  any  within  such  age  be  bailiff     "Z 

or  receiver  to  any,  &c.,  all  serves  for  nothingy  and  may  he  avoided^  against 
But  this  is  certainly  not  correct,  and  Lord  Cokeys  observation  ^^^^^• 
on  it  is,  "  Here  by  this,  &c.  are  implied  some  exceptions  out  of 
this  generality;  as  an  infant  may  bind  himself  to  pay  for  his 
necessary  meat,  drink,  apparel,  necessary  physic,  and  such 
other  necessaries,  and  likewise  for  his  good  teaching  or  instruc- 
tion, whereby  he  may  profit  himself  afterwards ;  but  if  he  bind 
himself  in  an  obligation,  or  other  writing  with  a  penalty  for  the 
payment  of  any  of  these,  that  obligation  shall  not  bind  him." 
And  in  Cro,  Eiiz.  9^0,  it  was  holden,  that  an  obligation  from 
an  infant  for  his  necessary  meat  and  drink,  in  the  very  sum 
disbursed  on  that  account,  was  good,  but  not  in  double  the  sum. 
The  conclusion  is,  that  for  those  things  which  the  Court  can 
pronounce  to  be  necessary  for  the  infant,  he  may  bind  himself 
even  by  deed.  If  this  question  were  between  the  master  and 
the  servant  himself,  the  Court  would  hardly  hesitate  to  say, 
that  a  contract  to  serve  for  five  years  having  the  effect  of  eman- 
cipation from  slavery,  was  a  contract  for  necessaries,  in  the  en- 
larged sense  of  the  word,  as  extending  to  all  the  cases  enumerated 
in  Co,  Lit,  But  it  is  not  necessary  to  go  the  whole  length  of 
that  proposition,  as  this  is  not  a  case  between  the  master  and 
the  servant. 

We  have  seen  that  some  contracts  of  infants,  even  by  deed,  [  515  ] 
shall  bind  them.  Some  are  merely  void,  namely,  such  as  the 
court  can  pronounce  to  be  to  their  prejudice.  Others,  and  the 
most  numerous  class,  of  a  more  uncertain  nature  as  to  benefit 
or  prejudice,  are  voidable  only,  and  it  is  in  the  election  of  the 
infant  to  affirm  them  or  not.  In  Rol.  Abr,  tit.  Enfants  (a), 
and  Com.  Dig.  (b)  under  the  same  title,  instances  are  put  of  the 
three  different  kinds  of  good,  void,  and  voidable  contracts. 
Where  the  contract  is  by  deed,  and  not  apparently  to  the  pre- 
judice of  the  infant,  Comyns  states  it  as  a  rule,  that  the  infant 
cannot  plead  non  est  factum^  but  must  plead  his  infancy  :  it  is 
his  dectl,  but  this  is  a  mode  of  disaffirming  it.  He  indeed 
states  the  rule  generally,  but  I  limit  it  to  that  case,  in  order  to 
reconcile  the  doctrine  of  void  and  voidable  contracts.  Upon 
the  distinction  between  those  two  species  of  contracts,  we  cer- 

(a)  1  Rol.  Abr.  728. 

(b)  3  Com.  Dig.  619,  8vo.    See  also  3  Burr.  1794.   Zouckw  Parsom, 

N  N  2»  lainly 
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1795.  tninly  nre  not  warranted  to  decide,  ihnt  a  contract  which  majr 
"^'~  have  the  efftct  of  emancipation,  and  which  certainly  puts  the 
against  infant  in  no  worse  condition  than  he  was  in  before,  is  so  preju- 
dicial to  him  as  to  be  merely  void.  If  it  be  a  contract  void- 
able only,  the  infant  may  affirm  it:  and  that  h  sufficient  to 
decide  this  case.  For  this  is  the  case  of  a  stranger  and  a 
wrong-doer  interfering  between  the  master  and  servant,  and 
now  seeking  to  take  advantage  of  the  infant's  privilege  of 
avoiding  his  contracts,  a  privilege  which  is  personal  to  the 
infant,  and  which  no  one  can  exercise  for  him.  Suppose  the 
case  of  a  stranger  disseising  the  feoffee  of  an  infant,  the  entry 
tolled,  and  a  writ  of  right  brought  by  the  feoffee,  should  the 
tenant  be  permitted  to  object  the  infancy  of  the  feoffor?  In 
IVhittingham^s  case,  8  Co.  42  b.  it  was  holden,  that  a  privity  in 
law,  not  in  blood  or  estate,  did  not  entitle  a  third  person  to 
aivoid  the  act  of  an  infant.  That  was  the  case  of  an  escheat, 
and  several  other  cases  are  put  in  our  books,  where  if  the  infant 
himself  does  not  take  advantage  of  infancy,  no  one  else  shall, 
and  which  are  cases  where  the  party  who  would  take  advantage 
of  the  infancy  has  a  direct  interest  in  the  subject  to  which  the 
act  done  by  the  infant  has  relation. 

The  Defendant  in  this  case  had  no  concern  in  the  relation 

between  the  Plaintiff  and  his  servant ;   he  dissolved  it  offici- 

« 

ously,  and  to  speak  of  his  conduct  in  the  mildest  terms,  he  was 
carried  too  far  by  his  zeal  for  the  recruiting  service.  If  he 
had  given  himself  time  to  reflect  upon  what  his  own  feelings 
[  5l6  ]  would  have  been,  if  he  had  been  in  the  situation  of  the  master, 
I  am  persuaded  that  he  not  only  would  not  have  solicited  this 
negro  boy  to  leave  his  master,  but  would  not  have  accepted 
him  if  he  had  voluntarily  offered  to  enlist  at  the  drum  head. 
Upon  the  whole,  therefore,  we  are  of  opinion  that  the  verdict 
is  right,  and  that  there  ought  not  to  be  a  new  trial. 

Rule  discharged. 
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GooDTiTLE,  on  the  several  demises  of  Holfokd,  Jer-     rndatf, 
voisE  and  Cave,  Bart,  against  Otway.  ^^''^  ^^''^' 

T 


HIS  rjectipcnt  which  was  bronorht  under  the  direction  of  the  ^.  by  bis 
Court  of  Chancery,  and  was  on  this  day  tried  at  bnr,  arose  i^nds  to  J9., 
from   the  following  circumstances,  which  were  stated   by  Le  andafier- 

,  1111.         i-rki>*/T>*i*  \       wards,  upon 

JSlanCy  Serjt.,  who  led  for  the  Plaintifr,  ni  his  opening  to  tlje  hismam-ge 

Jury.  conveyed 

^'  them  by 

The  late  Sir  Thomas  Cave^  Bart  was  seised  in  fee  of  the  ma-  lease  and 
nors  and  estates  of  Swhiford  and  South  Kilworth  in  the  county  trustees  to 
oi Leicester^  subject  to  a  mortgage  for  14,500/.  He  was  also  seised  ^l''^'*^  "^*^^ 
in  tail  ot  the  manor  and  estates  of  Sfatiford^  &c.  in  the  same  usual  limit- 
county,  subject  to  two  mortcraffCR  for  6000/.  and  5000/.  and  an  !l!!°"f/° 

•' '  J  r»   o  marruige- 

annuiiy  of  1400/.  to  his  mother  Lady  Cave^  for  life.     Upon  the  settlements. 
13th  of  December  1790,  the  following  paper  was  signed  by  the  dencewas 
Y,arl  of  Harboromh  and  him,  "Heads  of  an  agreement  entered  »»^' ««'»««- 

t  .  «*^  to  shew 

*'  into  between  the  Right  Honourable  the  Earl  of  Flarborourrh  that^. 

.  t  h* 

"  and  Sir  Thomas  Cave^  Bart,  respecting  the  intended  marriage  wiii"io  r" 
"  between  the  said  Sir  Thomas  Cave  and  I^adv  Lucy  Sherrard^  main  in 

*  lOrce  unr^^ 

"  daughter  of  the  said  Earl  of  Har  borough  J*     "  The  said  Earl  yoked  by  the 
"  of  Harbor  ou"h  acrces  that  he  will  make  such  addition  to  Lady  ^^l^^^l^e"* 

<^       o  ^  tf    conveyance 

"  hucy  Sherrard^s  present  fortune  as  will  make  her  marriage  («)., 
"  portion  amount  to  30,000/.  and  that  the  same  shall  be  paid 
"  and  secured  as  under-mentioned,  viz,  that  he  will  pay  down 
upon  the  marriage  the  sum  of  20,0OU/.  and  will  secure  upon 
some  adequate  part  of  his  real  estate  the  remaining  10,000/. 
"  to  be  paid  upon  the  dece:»sc  of  him  the  said  Earl  of  Harbo- 
"  roughs  "  Sir  Thomas  Cave  agrees  on  his  part  to  apply  a 
"  sufficient  part  of  the  fi)rtune  which  he  receives  upon  the  mar- 
**  riage  in  discharging  the  mortgage  debt  of  14,500/.  wliich  is 
"  owing  to  Sir  FraJtcis  Drake^  Bart,  upon  his  estates  at  South  [  517  ] 
"  Kilworth  and  Swinford^  and  to  settle  the  said  estates  so  as  to 
"  secure  to  Lady  Lucj/  Sherrard  a  jointure  thereout  of  1 400/.  per 
"  annum  for  her  life,  to  commence  from  Sir  T  Cave's  deceas^e, 


« 
(( 


(a)  [This  case  came  a  second  time 
before  the  consideration  of  the  Court, 
on  the  question,  whether  the  will  was 
revoked  (or  rather  annulled)  t)y  the 
deeds  of  lease  and  release,  when  it 
was  held  that  it  was  revoked.  For 
the  opinions  of  the  Judges,  see  3  V^es. 
650.  682.     1  Bos.  &  Pul.  576.     This 


judgment  was  afterwards  aifirmed'on 
error  in  K.  B.  7  T.  It.  399.  For  the 
decree  in  Chancery,  which  was  after- 
wards  aiBrnied  in  the  House  of  Lords, 
see  2  V'es.  jun.  604.  n.  3  Ves.G82.and 
7  Br.  Pari.  Cas.  title.  Wills.  See  also 
Mr.  Serjt.  Williamis  note,  1  Saund.  277 
a.  Parker  v.  Biscoe,  3  B.  Moore,  24.] 

"  clear 
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1795.      "  clear  of  all  deductions,  and  also  to  secure  to  Lady  Lucy  oat 
^  "  of  his  Stanford  estate  an  additional  jointure  of  600/-  per  an^ 

against      "  num^  to  Commence  from  the  death  of  the  survivor  of  Sir  2. 
^'^^^'     <«  and  Dame  Sarah  Cave  his  mother,  clear  of  all  deductions; 
"  also  to  make  a  provision  out  of  the  said  estate  at  Stanford^  for 
"  securing  to  the  younger  children  of  the  marriage  the  under- 
**  mentioned  portions,  viz.  if  only  one,  the  sum  of  15,000/.  and 
"  if  two  or  more  the  sum  of  20,000/.  in  equal  shares,  and  in 
"  case  Lord  Harborough  pays  down  more  than  19,000/.  Sir  71 
"  Cave  agrees  to  apply  all  llie  overplus  towards  discharging  the 
"  incumbrance  which  is  owing  upon  his  Stanford  estate  to  flo- 
"  bert  Goslinfjr^  Esq.,  and  also  agrees  that  the  remainder  of  the 
"  said  30,000/.  shall,  whenever  it  is  paid,  be  applied  to  the  like 
"  purpose.     Sir  T.  Cave  likewise  agrees  to  settle  his  Statiford 
"  estate,  subject  to  the  present  Lady  Cav^s  jointure,  and  the 
"  reversionary  jointure  (o  Lady  Lwry,    and   the   portions  to 
**  younger  children  as  above  mentioned,  upon  his  eldest  son 
**  and  his  heirs  male  in  strict  settlement."     In  Hilaiy  Term 
179 1>  Sir  Thomas  suffered  a  recovery  of  the  Stajiford  estate  to 
the  use  of  himself  and  his  heirs  ;  and  by  his  will  dated  the  13th 
Maich  1791,  in  case  he  should  happen  to  die  without  leaving 
any  issue  of  his  body  living  at  his  decease,  he  devised  all  his 
Stanford  estate,  and  also  his  Swinford  and  South  Kilv:orlh  estates, 
and  all  other  his  real  estates,  subject  nevertheless  to  such  join- 
ture or  jointures  as  he  might  thereafter  make  upon  any  woman 
he  might  happen  to  marry,  to  trustees  for  500  years ;  and  sub- 
ject thereto  to  his  uncle  the  Reverend  Charles  Cave  and  his 
issue  male  in  strict  settlement,  with  several  remainders  over  in 
favour  o^  John  Cave  Bfoum  and  his  family,  who  were  enjoined 
to  take  the  name  and  arms  of  Cave^  remainder  to  his  own  right 
heirs;  and  the  trusts  of  the  term  were  to  raise  29,000/.,  10,000/. 
thereof  to  be  divided  among  the  aunts  of  the  testator,  and  the 
remaining  10,000/.  to  be  placed  out  in  the  stocks  during  the 
life  of  his  sister  Sura/i  O/xvaj/  (the  wife  of  the  Defendant),  in 
trust  to  pay  the  interest  and  dividends  to  her  for  life  for  her 
sole  use;  and  alter  her  decease  to  divide  the  principal  equally 
among  her  children  then  living;  and  in  case  of  her  death  with- 
out leaving  children,  to  pay  the  same  to  the  persons  entitled 
[  518  ]     under  the  will  t  othe  real  estate.     By  indentures  of  lease  and 
release  of  ti.e  l?5th  and  26th  oi  May  1791,  reciting  that  Sir  T. 
Cave  was  seised  of  the  Stanford  estate  in  fee,  subject  to  an  an- 
nuity 
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nuity  or  rent-charge  of  1400/.  to  Lady  Caxw  for  life,  and  to  two  1795. 
terms  of  200  years  and  1000  years  for  securing  the  two  niort-  q^7J^77 
gages  for  6000/.  and  5000/.  and  reciting  ike  intended  marriage^  against 
and  that  Lady  Lucy  Sherrard  was  possessed  of  ^SOO/.,  and  tliat 
Lord  Harboro2igh  had  agreed  upon  the  treaty  of  the  said  mar^ 
riage  to  add  thereto  on  or  before  the  said  marriage  14,500/.  and 
also  to  secure  the  payment  of  the  two  several  sums  of  6000/. 
and  5000/.  within  six  months  next  after  his  decease,  to  be  a{>- 
plied  as  thereinafter  mentioned,  so  as  to  make  Lady  Lucj/s  por- 
tion 30,000/.,  and  that  upon  the  said  marriage^  treaty  Sir  T. 
Cave  did  agree  in  consideration  of  the  said  portion  to  charge 
certain  freehold  estates  in  Switiford  and  South  Kilworth  with  an 
annuity  of  1400/.  to  Lady  Lucy  for  life,  to  commence  after  his 
death,  and  certain  parts  of  his  estates  at  Stanfmd  witli  a  Hirtlicr 
annuity  of  600/.  to  her  for  life,  to  commence  after  the  death  of 
the  survivor  of  Sir  T.  Cave  and  Lady  Cave  his  mother,  and  that 
he  would  settle  the  Stajiford  estate  to  the  several  uses  therein- 
after expressed.  Sir  2\  Cave  in  consideration  of  the  intended 
marriage,  and  4500/.  paid  by  Lady  Lucy  Sherrard,  ami  of 
14,500/.  paid  by  Lord  Harhorough^  and  of  6000/.  and  5000/. 
covenanted  by  Lord  Harborovgh  to  be  paid  within  six  months 
after  his  decease,  conveyed  the  Stanford  estate  to  trustees  to 
hold  to  them  and  their  heirs,  to  the  intent  that  Lady  Cwve  his 
mother,  might  receive  her  annuity  of  1400/.  for  life;  and  sul>- 
ject  thereto  and  to  the  two  terms  of  200  years  and  1000  years, 
to  the  use  of  Sir  T,  Cave  and  his  heirs  till  the  marriage,  and 
after  the  marriage  to  the  use  of  trustees  for  99  years,  and  sub- 
ject thereto  to  the  use  of  Sir  T,  Cave  for  life;  remainder  to 
trustees  to  })reserve  contingent  remainders;  remainder  as  to  part 
to  the  intent  that  Lady  Lucy^  in  case  she  should  survive  Sir  2\ 
Cave  and  his  mother  Lady  Cave^  should  receive  an  annuity  for 
life  of  600/.  per  annum  in  bar  of  dower ;  and  as  to  the  pre- 
mises charged  with  the  said  annuity,  to  the  use  of  trustees  for 
500  years;  and  as  to  all  the  other  premises  to  the  use  of  trustees 
for  1000  years,  and  subject  to  those  terms,  as  to  all  the  pre- 
mises to  the  use  of  the  first  and  other  sons  of  Sir  T.  Cave  and 
I^ady  Lucy  Sherrard  in  tail  male;  remainder  to  the  use  of  Sir  T. 
Cave,  his  heirs  and  assigns^  for  ever.  The  trust  of  the  term  of 
99  years  was  to  keep  down  the  interest  of  the  mortgages  of  6000/.  [  519  ] 
and  5000/.,  that  of  the  term  of  500  years  was  to  secure  Lady 
Z^tt^y^  annuity  of  600/.,  and  that  of  the  term  of  1000  years  was 

to 
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17()5.     to  raise  portions  for  younger  children  ;  if  onfy  one,  15,000/^  if 

more,  20,000/.  equally  to  be  divided  between  them.  There  wai 

aiiainxt  also  a  proviso  enabling  Sir  T.  Cave,  in  the  event  of  his  surriving 
OawAY  Lady  Ltia/^  to  assign,  limit  and  appoint  any  part  of  the  lands, 
hereditaments  and  premises,  comprised  in  the  term  of  500y<?ars, 
to  any  woman  or  women  he  should  afterwards  marry,  by  way 
of  jointure,  so  as  not  to  exceed  the  yearly  value  of  500/.  By 
other  indentures  of  lease  and  release  of  the  same  date,  with 
similar  recitals^  as  far  as  related  to  the  estates  of  Swinford  and 
South  Kilworihj  Sir  T.  Cave  conveyed  those  estates  to  trustees, 
to  hold  to  them  and  their  heirs  to  the  use  of  himself  till  the 
marriage ;  and  afterwards  to  the  intent  that  Lady  Ijucy^  in  case 
she  should  survive  him,  should  receive  an  annuity  of  1400^ 
which  together  with  the  said  other  annuity  of  600/.  was  to  be  in 
bar  of  dower;  and  as  to  all  the  premises  charged  with  the  said 
annuity  of  1400/.  to  the  use  of  trustees  for  500  years  for' bet- 
ter securing  the  said  annuity,  and  subject  thereto  to  the  use 
of  Sir  T*  CavCy  his  heirs  and  assigns.  The  marrioge  look  place 
on  the  2d  of  June  1791.'  Lord  Ilarborougk  then  paid  down 
20,000/.  with  which  the  mortgage  of  14,500/.  was  satisfied;  and 
he  soon  afterwards  paid  a  further  sum,  which  was  applied  to- 
wards discharging  the  Stanford  estate.  On  the  15th  oijannary 
1792,  Sir  Thomas  Cave  died  without  issue,  leaving  his  sister  &- 
rah  Oixcaif^  the  wife  of  the  Defendant,  his  heir  at  law. 

Upon  these  facts  Le  Blanc  stated  the  only  question  to  be, 
whether  the  will  of  Sir  Thomas  Cave  was  revoked  by  the  deeds 
composing  the  marriage-settlement,  and  that  he  should  produce 
the  clearest  evidence  to  shew  that  it  was  the  intention  of  Sir 
Thomas  that  his  will  should  remain  in  force,  notwithstanding 
the  setSjnient.  For  this  purpose  the  attorney  who  drew  the 
will  Wiis  culled  as  a  witness,  who  being  asked  whether  he  re- 
menihcred  any  conversation  between  him  and  Sir  Thomas  Cave 
respecting  the  making  his  will,  was  proceeding  in  his  answer, 
when  he  was  interrupted  by  Adair^  Serjt.,  who  objected  to  any 
parol  evidence  of  this  kind  being  received,  and  together  with 
BomJ^  Serjt.,  thus  argued  against  its  admissibility. 
[]  520  ]  The  legal  operation  of  written  instruments  must  be  deter- 
mined by  the  instruments  themselves,  and  cannot  be  affected  by 
parol  evidence.  If  such  evidence  be  not  adduced  to  confirm  or 
defeat,  vary  or  explain,  the  instrument,  it  is  wholly  irrelevant, 
ond  if  it  bo  applied  to  either  of  those  purposes  it  is  not  admis- 
sible 
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sible  in  law.     This  as  a  general  proposition  is  not  to  be  dis-      1795. 

puted,  and  with  respect  to  wills  it  is  supported  by  Plawd.  345.   p 

5  Co,  68  a.  Chenejfs  case.  2  Vesey^  217.  2  Vem.  98.  1  Eq.  Cas.  againti 
Abr.  230.  5  Term  Rep.  B.  R.  49.  Lancashire  v.  Lancashire.  ^^^''' 
The  question  in  the  present  case  is  not  whether  it  was  the  in- 
tention of  Sir  Thomas  Cave  to  establish  his  will,  but  whether 
he  has  not  actually  revoked  it  by  executing  the  settlement,  and 
if  he  has  so  done,  no  evidence  of  his  intention  can  be  admitted 
to  contradict  the  effect  of  his  own  deed,  whether  the  evidence 
off*ered  relates  to  a  conversation  prior  or  subsequent  to  the 
making  the  will.  The  revocation,  if  it  took  place,  was  caused 
by  an  alteration  in  the  legal  estate  of  the  devisor,  it  being  an 
ancient  and  established  rule  of  law,  that  if  there  has  been  a 
change  in  the  legal  estate  of  the  testator,  subsequent  to  the 
making  the  will,  though  he  should  have  in  him  as  large  and 
beneficial  an  interest  as  he  had  before,  yet  the  will  can  have 
no  operation,  but  the  heir  at  law  shall  succeed,  44  Ed.  3.  SS. 
1  Roll,  Abr.  616.  8  Vin,  Abr.  137.  It  is  also  the  same  with 
respect  to  those  conveyances  which  do  not  operate  by  trans- 
mutation of  possession,  as  those  which  do.  1  Eq.  Cas.  Abr.  112. 
Pollen  V.  Huband.  Nor  could  any  declarations  of  the  testator, 
either  before  or  after  he  made  the  will,  have  any  effect  upon  it 
so  as,  by  being  coupled  with  the  execution  of  the  settlement,  to 
amount  to  a  republication.   1  Vesey^  440.  Martin  v.  Savage. 

Le  Blanc  and  Williams,  Serjts.,  contra.  Ail  the  cases  cited  of 
revocations  arose  from  a  supposed  intention  of  the  testator  that 
the  will  should  be  revoked.  The  mere  execution  of  a  deed  of 
conveyance  of  lands  subsequent  to  the  making  a  will  of  them, 
does  not  of  itself  produce  a  revocation.  Thus  if  one  tenant  in 
common  devises  his  part,  and  afterwards  by  indenture  and  fine 
partition  is  made  between  him  and  his  companion,  this  is  no 
revocation,  8  Vin.  Abr.  144  {R.  6.).  The  foundation  then  of  the 
Defendant's  claim  being  a  constructive  revocation  of  the  will  in 
question,  arising  from  a  presumed  intention  of  the  testator  that 
it  should  be  revoked,  the  Plaintiff  ought  to  be  at  liberty  to  give 
evidence  to  rebut  that  presumption.  And  in  truth  such  evidence  [  521  ] 
was  received  in  Brady  v.  Cubitt,  Dougl.  31.  Bvo.  In  Lancashire 
y.  Lancashire  the  point  in  question  was,  whether  marriage  and 
the  birih  of  a  posthumous  child  amounted  to  a  revocation  of 
the  will,  not  whether  evidence  should  be  admitted. 

Adair  in  reply.     There  are  two  kinds  of  revocations,  the  one 

caused 
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1795.     caused  by  extrinsic  circumstances,  the  other  by  tl^e  legal  act  of 

the  party  himself.     Of  the  first  kind  was  ibe  revocation  con- 

Qgauut  tended  for  in  Brady  v.  Cubitt^  to  rebut  the  presumption  of  which 
^^'^^'  parol  evidence  was  admitted,  and  not  without  reason,  for  as  the 
marriage  and  birth  of  the  child  must  have  been  proved  by  that 
species  of  evidence,  so  the  conclusion  to  be  drawn  from  those 
circumstances,  might  be  repelled  in  the  same  manner.  But 
where  the  party  has  himself  done  a  solemn  act,  from  which  a 
revocation  follows  as  a  legal  consequence  by  operation  of  law, 
no  intention  of  his  dehors  the  deed  can  prevent  that  conse- 
quence. Lord  Lincoln* s  caie^  8  Vin.  Abr.  145.  3  Atk.  7^1*  Por- 
sons  V.  Freeman^  3  Atk.  798.  Sparrow  v.  Hardcastle. 

Lord  Ch.  J.  Eyre.  It  was  necessary  that  the  question  should 
be  put  upon  its  true  ground,  for  it  was  mere  beating  the  air  to 
argue  it  upon  grounds  that  did  not  at  all  apply  to  it.  There 
being  no  doubt  in  the  case  about  the  execution  of  the  will, 
there  could  not  possibly  be  any  use  in  debating  whether  parol 
evidence  should  be  examined  to  determine  the  import  of  a  wilj, 
which  import  was  not  in  dispute.  But  it  was  very  apparent 
from  the  opening,  that  the  true  meaning  of  the  examiuation  was 
to  establish  that  Sir  Thomas  Cave  in  all  the  acts  that  be  did,  in- 
tended to  preserve  his  will,  and  not  to  revoke  it ;  and  it  was 
hoped  that  this  evidence  might  be  admitted^  in  order  to  repel 
any  presumption  that  might  arise  from  the  execution  of  those 
deeds,  of  an  intention  to  revoke  it. 

There  were  before  the  passing  of  the  Statute  of  Frauds,  and 
there  are  since,  two  species  of  revocations  of  wills ;  the  one  by 
operation  of  law,  the  other  by  matter  ifi  pais^  the  one  to  be  pro- 
nounced upon  by  the  Court,  the  other,  as  I  take  it,  to  be  examined 
into  before  a  jury.  Since  that  statute,  the  distinction  remains 
the  same,  the  difference  only  is  that  a  great  number  of  cases  upon 
which  revocations  were  pronounced  by  courts  and  juries,  upon 
the  ground  of  an  intention  to  revoke,  are  done  away,  and  the 
[  522  ]  cases  in  which  there  shall  be  a  revocation  in  pais  arc  fixed  and 
reduced  to  a  small  number.  All  those  cases,  strictly  speaking, 
proceed  upon  the  ground  of  an  intent  in  the  testator  to  revoke; 
but  I  take  it  there  is  this  difference  between  the  cases  of  revo- 
cation by  operation  of  law  and  those  by  matter  in  pais^  that  in 
those  of  the  former  kind  the  law  pronounces  upon  the  ground 
o[  a  presumptio  Juris  et  de  jure,  that  the  party  did  intend  to  re- 
voke, and  ihsLt  presumpiio Juris  is  so  violent  that  it  does  not  ad- 
mit 
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niit  of  circumstances  to  be  set  up  in  evidence  tp  repel  it     And      179^. 
this  makes  it  difficult  to  understand  the  case  in   Douglas  {a)^    ^^ 
supposing  that  to  be  a  case  of  revocation  by  operation  of  law,      agamMi 
and  not  within  the  statute  of  frauds.     With  regard  to  the  cases 
which  come  under  that  statute  of  revocation  by  matter  in  paisj 
the  court  must  always  have  heard  evidence  on  both  sides,  and 
from  the  result  of  that  evidence  the  question  whether  the  pre- 
sumption of  fact  was  to  be  made  or  not,  must  have  been  for 
the  court  and  jury  to  decide.     And  if  this  were  a  case  of  that 
sort,  we  sliould  certainly  hear  evidence  from  whence  an  inten- 
tion could  be  collected.     But  this  is  not  a  case  within  the 
statute  of  frauds,  but  arises  on  an  implied  revocation  by  opera- 
tion of  law,  of  which  the  law  can  only  judge,  and  which  must 
be  collected  from  the  circumstances  that  give  birth  to  the  pre- 
sumption ;  and  the  only  question  is  whether  they  are  violent 
enough  to  raise  that  presumption.     But  there  is  a  third  case 
which  I  think  has  been  improperly  called  in  all  the  books  a 
case  of  revocation.     By  a  very  strict  and  technical  exposition 
of  the  statute  of  wills  it  was  holden,  that  a  will  could  only  ope- 
rate upon  that  estate  which  the  party  had  at  the  time  when  he 
made  his  will,  and  not  upon  any  new  estate  which  he  might  af- 
terwards acquire.     If  he  sold  his  estate  after  he  made  his  will, 
of  course  it  could  not  operate,  because  the  estate  was  gone ; 
but  in  neither  of  those  cases  was  the  will,  properly  speaking, 
revoked ;  it  remained  good,  but  it  lost  the  object  upon  which 
it  was  to  operate.     With  regard  to  an  estate  absolutely  dis- 
posed of,  the  rule  was  clearly  just  and  necessary,  but  with  re- 
gard to  one  newly  acquired  it  was  certainly  most  unreasonably 
strict;  for  considering  the  nature  of  a  will  which  is  ambulatory, 
and  not  to  take  effect  till  the  death  of  the  party,  the  operation    [  523  ] 
of  it  should  be  applied  to  the  circumstances  of  the  testator  at 
the  time  of  his  death.     But  it  was  doubly  strict,  and  bordering 
upon   something  which  I  hardly  know  how  to  express,  when 
they  held  that  if  the  party  changed  the  form  of  his  title,  having 
the  estate  in  him  when  he  made  his  will,  if  he  afterwards  made 
some  conveyance  by  which  the  beneficial  interest  in  the  estate 
was  to  remain  in  him  precisely  as  it  was  before,  that  it  was  a 
new  estate,  upon  which  the  will  could  not  operate.  To  call  that 
a  revocation  appears  to  me  an  absurdity.     However  so  it  was, 
and  it  was  carried  to  that  monstrous  extent,  that  though  the 

(a)  Brady  v.  CtJibUty  Dougl.  31.  Svo  Edit. 

new 
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1795.     new  conveyance  was  made  for  ihe  purpose  of  confirming  the 
_  will,  vet  the  court  said  it  was  a  new  estate,  and  the  will  could 

GOODTITLI  '     "^ 

againsi  not  operate  upon  it,  and  therefore  (he  heir  at  law  was  let  in. 
This  most  apparently  was  a  determination  which  excludes  all 
question  of  intent,  because  there  could  be  no  doubt  at  all  in 
the  strong  case  I  last  put,  that  all  considerations  of  intent  must 
be  laid  aside;  for  if  intent  could  have  done  any  thing  for  the 
devisee,  an  instrument  purporting  to  be  made  to  confirm  the 
will  manifested  an  intent  that  could  not  be  resisted.  Yet  this 
objection  to  the  operation  of  the  will  is  entirely  beyond  the  in- 
tent :  the  only  estate  upon  which  the  will  could  operate  was 
gone  from  him ;  he  bad  taken  a  new  estate. 

That  being  so,  let  us  see  whether  this  is  a  case  in  which  any 
question  of  intent  can  be  made.  I  take  it  to  be  manifest  from 
the  opening  that  it  is  intended  to  be  insisted  on  by  the  Plain- 
tiffs, that  by  the  necessary  operation  of  the  conveyances  used 
Sir  Thomas  Cave  lost  his  old  estate  upon  which  the  will  ope- 
rated, and  took  a  new  one.  If  so,  the  consequence  iSj  that 
though  there  be  the  clearest  demonstration  that  it  was  his  in- 
tent that  the  will  should  operate  upon  it,  the  law  says  it  shall 
not,  and  by  that  law  we  are  bound.  If  this  be  a  case  of  that 
kind,  it  is  a  case  that  will  disappoint  the  will,  even  admitting 
the  clearest  intention  that  it  should  not.  All  evidence  thererore 
of  intent  seems  to  me  entirely  foreign  to  the  question  ;  all  such 
evidence  therefore  must  be  rejected,  and  the  question  tried 
upon  its  true  legal  grounds. 

[His    Lordship    afterwards    said    he    had    most    cautiously 
avoided  the  committing   himself  upon  the  question,   whether 
[  524  ]    the  deeds  did  really  produce  that  alteration  in  the  estate,  and 
that  he  desired  to  be  so  understood.] 

BuLLER,  J.  We  are  to  consider,  in  order  to  determine  whe- 
ther this  evidence  be  or  be  not  admissible,  to  what  it  is  to 
be  applied.  If  the  question  was  whether  the  testator  was  incapa- 
citated, or  the  instructions  given  were  duly  followed,  the  evi- 
dence would  be  admissible.  But  here  the  end  proposed  by  it  is 
to  shew  that  the  deeds  shall  have  a  difl'erent  construction  from 
that  which  the  words  import,  which  cannot  be  done.  There 
is  a  great  difference  between  cases  which  depend  on  circum- 
stances, and  those  which  depend  on  the  solemn  acts  done  by 
the  party  himself,  and  that  distinction  supports  the  case  of 
Brady  v.  Cubitt.    There  was  no  act  in  that  case  done  by  the 

testator 
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testator  importing  that  he  meant  to  revoke  his  will,  or  change  1795. 
it  in  any  respect :  but  changes  having  happened  in  his  family 
by  marriage  and  the  birth  of  a  child,  there  was  a  presumption  against 
of  revocation,  and  therefore  it  was  to  answer  that  presumption  ^^^^^'^• 
that  the  court  received  parol  evidence.  But  I  cannot  find 
from  any  one  case  quoted  at  the  bar,  that  the  court  has  received 
parol  evidence  in  the  case  of  a  deed  executed  by  the  party 
himself,  with  a  view  of  altering  the  construction  of  the  instru- 
ment. I  think  the  cases  on  the  other  side  prove  that  it  cannot 
be  done.  The  case  of  Parsons  v.  Freeman  (a)  cited  by  my 
Brother  Adair  goes  directly  to  that  point,  and  perhaps  is  the 
strongest  case  that  can  be  put,  because  it  there  appears  that 
the  intention  of  the  testator  was  to  confirm  his  will^  and  not 
revoke  it.  It  is  perfectly  clear  that  a  doctrine  did  at  one  time 
prevail  in  Westminster  Hallj  that  the  court  might  receive  evi- 
dence, which  they  thought  according  to  the  strict  rules  of  law 
ought  not  to  be  offered  to  a  jury.  But  evidence  which  is  not 
to  be  received  as  between  the  parties,  to  give  a  construction  to 
a  written  instrument  that  is  brought  in  dispute,  seems  to  me  to 
be  no  more  admissible  by  a  court  than  by  a  jury.  The  case 
cited  from  2  Vem.  98.  appears  to  go  upon  all  fours  with  this, 
and  there  the  court  refused  to  admit  such  evidence.  Upon  this 
ground  it  seems  to  me  that  the  only  case  that  admits  of  any 
doubt  is  that  of  the  partition  mentioned  by  my  Brother  Le 
Blanc,  The  case  of  a  partition  and  a  charge  upon  a  mortgage 
are  both  cases  which  principally  happen  in  courts  of  equity.  [  S2,S  ] 
But  I  take  it  to  have  been  fully  established  in  courts  of  law, 
previous  to  that  determination,  that  a  partition  was  not  a  revo- 
cation of  a  will.  By  the  partition  the  party  takes  no  new 
estate,  having  precisely  the  same  interest  that  he  had  before. 
When  the  question  comes  on  in  a  court  of  equity,  that  is 
the  circumstance  upon  which  the  Court  is  to  pronounce.  There 
is  a  partition  to  be  carried  into  effect  by  deed,  and  if  the  par- 
tition itself  is  not  a  revocation,  the  mode  in  which  it  is  made 
shall  not  be  so.  That  case  therefore  stands  upon  grounds  pe- 
culiar to  itself,  and  there  is  no  other  which  at  all  contradicts 
the  doctrine  laid  down  in  the  other  cases  which  have  been  cited, 
that  in  solemn  acts  done  by  the  party,  the  deeds  must  speak  for 
themselves,  and  cannot  be  explained  by  parol  evidence ;  and 
upon  that  ground  I  perfectly  concur  with  my  Lord,  that  this 

(a)  3  Atk.  741. 

evidence 
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1795.     evidence  ought  not  to  be  received.     In  Lord  Lincoln* s  case  (a), 

^  _     tbe  estate  was  limited  to  Lord  Lincoln  in  fee  till  the  niarriase, 

agnmti  and  there  was  no  marriage,  and  the  estate  was  never  out  of 
^^'  him,  yet  the  execution  of  the  deedd  of  lease  and  release  was 
holden  to  be  a  revocation.  I  therefore  concur  in  opinion  with 
my  Lord,  that  this  is  a  pi'esumptio  Juris  et  de  jure^  and  that  the 
case  must  stand  or  fall  by  the  rule  of  law,  without  being  ex- 
plained by  parol  evidence. 

Heath,  J.     Here  are  two  instruments,  the  first  of  which  in 
point  of  time  is  the  will.     Now  a  will  may  be  construed  accord- 
ing to  the  intention  of  the  party,  not  always  observing  the  strict 
rules  of  law;  but  a  deed  must  take  effect  according  to  its  legal 
operation,  and  it  is  impossible  to  admit  evidence  to  explain  it 
The  question  is  here,  whether  evidence  can  be  admitted  to  coun- 
teract the  effect  of  the  deed,  and  I  think  most  clearly  that  it 
cannot.    Then  another  question  arises  upon  the  statutes  of  uses 
and  of  wills  (&),  whether  the  alteration  of  the  legal    estate  be 
sufficient  to  revoke  a  will.  One  cause  of  the  making  the  statute 
of  uses  was  that  great  confusion  had  been  occasioned  in  families, 
and  a  disturbance  of  the  solemn  dispositions  made  by  men  id 
respect  of  their  estates,  by  their  lands  being  first  put  in  use,  and 
then  devised.     That  statute  therefore  annexed  the  possession 
to  the  use,  and  wills  could  no  longer  he  made.     But  when  by 
the  statute  of  wills  men  were  once  again  enabled  to  dispose  of 
their   lands  by  will,  it  was  ruled  that  the  statute  operated  upon 
[  526  ]    the  legal  estate,  and  therefore  when  the  legal  estate  was  changed, 
it  shewed  an  intention  in  the  testator  to  change  the  estate  upon 
which  tbe  will  was  to  operate.     And  it  is  impossible  now  to 
shake  this  doctrine.     How  often  has  it  happened  that  deeds, 
wrong  upon  principles  of  conveyancing,  have  been   holden  to 
work  a  revocation  !    That,  it  seems  to  me,   most  be  the  course 
of  the  Court,  and  that  this  evidence  ought  not  to  be  admitted. 

RooKE.  J.  If  this  were  a  question  upon  the  real  intention 
of  the  testator,  I  do  not  think  that  any  evidence  could  make  it 
clearer  than  at  present  it  appears,  that  he  did  not  intend  to  re- 
voke his  will.  But  the  question  is  whether  Sir  Thomas  Carseby 
these  deeds  did  or  did  not  revoke  it  ?  Which  being  a  question 
of  mere  law,  I  think  we  ought  not  to  receive  any  evidence,  be- 
cause it  cannot  possibly  affect  the  question. 

(a)  Show.  Cas.  in  Pari.  154.  8  Vin.  (A)  27  Hen.S.  c.  10. 32  Hen.  8.  c,  1. 

Abr.  145.  34  and  35  Hen.  8.  c.  5. 

The 
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The  evidence  was  accordingly  rejected,  and  by  consent  a  spe- 
cial verdict  found,  stating  the  facts  which  are  above  set  forth. 
The  case  on  the  special  verdict  was  argued  in  Trinity  term 
S5  Geo.  3,  and  at  the  end  of  Hilary  term  36  Geo.  3.  remained 
for  a  second  argument  {a). 


1795, 

GoonnTLB 
agflinU 
Otwat. 


(a)  See  Brydget  v.  The  Duchess  of 
Chandot,  S  Vezey,  junior,  417,  the 
decree  in  ¥fhich  case  was  affirmed  in 
the  House  of  Lords,  Nov.  23d,  1 795, 
and  which  ynW  probably  be  consider- 


ed as  goins  a  great  way  towards  the 
decision  ofthe  present  case  of  Goo<U 
title  Y.  Otway.  But  see  also  WiiUams^ 
V.  Owens,  ibid.  595. 
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ARGUED  AND  DETERMINED  1795. 


IN   THE 


Courts  of  COMMON  PLEAS, 


AND 


EXCHEQUER    CHAMBER, 


IN 


Trinity   Term, 

In  the  Thirty-fifth  Year  of  the  Reign  of  George  III. 


DovASTON  against  Payne.  K'^'^'^!^?' 

°  Jan,  10th. 

"OEPLEVIN  for  taking  the  cattle  of  the  Plaintiff.     Avowry,  A  plea  in  Ur 
that  the   Defendant  was   seised  in  fee  of  the  locus  in  qtiOj  for^^akln^"^ 
and  took  the  cattle  damage- feasant.      Plea,  that  the  locus  in  cattle  da- 
qno  "  lay  contiguous  and  next  adjoining  to  a  certain  common  wnt^haT 

*  and  public  king's  highway,  and  that  the  Defendant  and  all  '***^^ 

*  other  owners,  tenants  and  occupiers  of  the  said  place  in  which  apubiic 

*  &c.  with  the  appurtenances,  for  the  time  being,  from  time  Ihetoi*'"*** 

*  whereof  the  memory  of  man  is  not  to  the  contrary,  have  re-  ywo.  through 

*  paired  and  amended,  and  have  been  used  and  accustomed  fences,  must 

*  to  repair  and  amend,  and  of  right  ought  to  have  repaired  *{j^^  ***** 
^  and  amended,  and  the  said  Defendant  still  of  right  ought  to  ])assing  on 

*  repair  and  amend  the  hedges  and  fences  between  the  said  when^hey^ 

*  place  *  in  which,  &c.  and  the  said  highway,  when  and  so  often  pscaped;  it 

*  as  need  or  occasion  hath  been  or  required,  or  shall  or  may  ent  to  state" 

*  be  required  to  prevent  cattle  being  in  the  said  highxvaT/  from  ^^^j^!!^'" 
'  erring  and  escaping  thereout  into  the  said  place  in  which,  they  es- 

*  &c.  through  the  defects  and  defaults  of  the  said  hedges  and  ^^^  \^'  - 
^  fences,   and  doing  damage  there.      And  because  the  said 

(a)  [Vide  2  Saund.  206  a.  284  e.  (notes)  5th  Edit.] 
VOL.  II.  00  "  hedges 
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1795.     **  hedges  and  fences  between  the  said  place  in  which,  &c.  aod 
DovASToM    "  ^^^  ^^^^  highway,  before  and  at  the  time  when,  &c.  were 

agairnt  «  riilnous,  broken  down,  prostrated  and  in  great  decay  for  want 
^<  of  needful  and  necessary  repairing  and  amending  thereof,  the 
^^  said  cattle  in  the  said  declaration  mentioned  just  before  the 
**  said  time  when,  &c.  being  in  the  said  highway  erred  and  es- 
*^  caped  thereout,  into  the  said  place  in  which,  &c.  through 
^'  the  defects  and  defaults,  &c."  To  this  plea  there  was  a 
special  demurrer,  <'  For  that  it  is  not  shewn  in  or  by  the  said 
*'  plea,  that  the  said  cattle  before  the  said  time  when,  &c. 
**  when  they  escaped  out  of  the  said  highway  into  the  said 
"|ilnce  in  which,  &c.,  were  passing  through  and  along  the  said 
"  highway^  nor  that  they  had  any  right  to  be  there  at  all,  &c" 

In  support  of  the  demurrer  JVilliamSj  Seijt.,  argued  as  fol- 
lows.    It  is  a  rule  in  pleading,  that  if  the  Defendant  admits  the 
fact  complained  of  he  must  shew  some  good  reason  for  or  jus- 
tification of  it.     If  the  catde  in  this  case  had  escaped  from  an 
adjoining  close  through  the  default  of  the  Plaintiff's  fences,  the 
Defendant  must  have  shewn  that  he  had  an  interest  in  that 
close,  or  n  licence  from  the  owner  to  put  his  cattle  there,  Ihfer 
SQ5  a.  Sir  F.  Lek^s  case^  recognized  Hob.  104.  Digby  v.  Fitz- 
hcrbertf  for  a  man  is  bound  to  repair  against  those  who  hare 
right,  but  not  ngainst  those  who  have  no  right.     So  if  cattle 
escape  from  a  highway,  the  party  justifying  a  trespass  must 
shew  they  were  lawfully  using  the  highway,  that  is,   were  pass- 
ing and  repassing  on  it,  which  is  material  and  traversable.     It 
is  not  sufficient  that  they  were  simply  in  it,  the  being  there  is 
equivocal  and  not  traversable.     The  owner  of  the  soil   may 
have  trespass,  if  the  cattle  do  any  thing  but  merely  pass  and 
repass,  /?;•(?.  Abr.  Tresp.  pi,  321.    And  acording  to  this  prin- 
ciple the  entries  state  in  pleas  of  this  kind,  that  the  cattle  ii*ere 
stiper  viam  pradictam  transeuntes^  T7iomps.  Entr.  296.  397.  and 
in  Henic^s  Plead.  822,  tliat  they  were  "  driven  along  the  high* 

[  529  ]  Hn/aood,  Serjt.,  contra.  The  same  strictness  is  not  required 
in  a  plea  in  bar  to  an  avowry  in  replevin,  as  in  a  justification 
in  trespass.  Here  the  Plaintiff  pleads  the  plea,  and  it  is  suffi- 
cient for  him  to  shew  that  his  cattle  were  wrongfully  taken. 
The  passing  on  the  highway  is  as  uncertain  as  the  being  there, 
and  as  little  traversable.  But  the  material  issues  on  the  record 
would  be  whether  the  fences  were  out  of  repair,  and  whether 

the 
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the  Defendant  was  bound  to  repair  them.    If  lie  were,  it  is  ini-      1 795. 
material  whether  the  cattle  were  passing  on  the  highway  or    j. 
not.  In  a  plea  in  bar  certainty  to  a  common  intent  is  sufficient,      against 
It  may  therefore  be  intended  that  the  cattle  were  lawfully  in        ^^** 
the  highway. 

Lord  Chief  Justice  Eyre.  I  agree  with  my  Brother  Williams 
as  to  the  general  law,  that  the  party  who  would  take  advantage 
of  fences  being  out  of  repair,  as  an  excuse  for  his  cattle  escap- 
ing from  a  way  into  the  land  of  another,  must  shew  that  he  was 
lawfully  using  the  easement  when  the  cattle  so  escaped  (a). 
This  therefore  reduces  the  case  to  a  single  point,  namely,  whe- 
ther it  does  not  appear  on  the  plea,  to  a  commoti  intenty  that 
the  cattle  were  on  the  highway  using  it  in  such  a  manner  as 
the  owner  had  a  right  to  do,  from  the  words  "  being  in  the  said 
highway,^*     This  is  a  different  case  from  cattle  escaping  from  a 
close,  where  it  is  necessary  to  shew  that  the  owner  had  a  right 
to  put  them  there,  because  a  highway  being  for  the  use  of  the 
public,  cattle  may  be  in  the  highway  of  common  right ;  I  doubt 
therefore  whether  it  requires  a  more  particular  statement.     It 
would  certainly  have  been  more  formal,  to  have  said  that  the 
cattle  were  passing  and  repassing,  and  if  the  evidence  had 
proved  that  they  were  grazing  on  the  way,  though  the  issue 
would  have  been  literally,  it  would  not  have  been  substantially 
proved.     But  I  doubt  whether  the  being  in  the  highway  might 
not  have  been  traversed,  and  if  the  being  in  the  highway  can 
be  construed  to  be  certain  to  a  cdmmon  intent,  the  plea  may 
be  supported,  notwithstanding  there  is  a  special  demurrer,  for 
a  special  demurrer  does  not  reach  a  mere  literal  expression. 
The  precedents  indeed  seem  to  make  it  necessary  to  state  that 
the  cattle  were  passing  and  repassing,  but  they  are  but  few; 
yet  upon  the  whole,  I  rather  think  the  objection  a  good  one, 
because  those  forms  of  pleading  are  as  cited  by  my  Brother 
Williams. 

BuLLER)  J.  This  is  so  plain  a  case,  that  it  is  difficult  to 
make  it  a  ground  of  argument.  But  my  Brother  Heywood 
says,  there  is  a  difference  between  trespass  and  replevin  in  the  [  530  ] 
rules  of  pleading.  In  some  cases  there  is  certainly  a  material 
difference  in  the  pleading  in  the  two  actions,  though  in  others  . 
they  arc  the  same.  One  of  the  cases  in  which  they  differ,  is 
that  if  trespass  be  brought  for  taking  cattle  which  were  dis- 

(a)  [Vide  Anoru  3  Wils.  186.] 

o  o  2  trained 
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j;  that  he  was  possessed  of  the  close,  and  the  cattle  were  doinir 

DOVASTON  .  . 

against  damage:  but  in  replevin  the  avowant  mast  deduce  a  title  to 
^^''**  the  close.  Wherever  there  is  a  difference,  it  is  in  favour  of 
trespass,  and  against  replevin :  for  in  trespass  an  excuse  in  a 
plea  is  sufficient,  but  in  an  avowry  a  title  mast  be  shewn.  This 
brings  me  to  the  question  whether  the  plea  on  this  record  be 
good  to  a  common  intent.  Now  I  think  that  the  doctrine  of 
certainty  to  a  common  intent  will  not  support  it.  Certainty 
in  pleading  has  been  stated  by  Lord  Coke  (a)  to  be  of  three 
sorts,  viz.  certainty  to  a  common  intent,  to  a  certain  intent  in 
general,  and  to  a  certain  intent  in  every  particular.  I  remem- 
ber to  have  heard  Mr.  Justice  Aston  treat  these  distinctions  as 
a  jargon  of  words,  without  meaning.  They  have  however  long 
been  made,  and  ought  not  altogether  to  be  departed  from. 
Concerning  the  two  last  kinds  of  certainty,  it  is  not  necessaiy 
to  say  any  thing  at  present.  But  it  should  be  remembered, 
that  the  certain  intent  in  every  particular  applies  only  to  the 
case  of  estoppels  {b).  By  a  common  intent  I  understand  that 
when  words  are  used,  "aahich  will  bear  a  natural  sense,  and  also 
an  artificial  one,  or  one  to  be  made  out  by  argument  or  in- 
ference, the  natural  sense  shall  prevail :  it  is  simply  a  rule  of 
construction,  and  not  of  addition:  common  intent  cannot  add  to 
a  sentence  words  which  are  omitted.  There  is  also  another 
rule  in  pleading,  which  is,  that  if  the  meaning  of  words  be 
equivocal,  they  shall  be  taken  most  strongly  against  the  party 
pleading  them.  There  can  be  no  doubt  that  the  passing  and 
repassing  on  the  highway  was  traversable,  for  the  question 
whether  the  Plaintiff  was  a  trespasser  or  not,  depends  on  the 
fact  whether  he  was  passing  and  repassing  and  using  the  road 
as  a  highway,  or  whether  his  cattle  were  in  the  road  as  tres- 
passers; and  that  which  is  the  gist  of  the  defence  must  neces- 
sarily be  traversable.  A  most  material  point  therefore  is 
omitted,  and  I  think  the  plea  would  be  bad  on  a  general  de- 

[  53 1  ]    murrer.  But  here  there  is  a  special  demurrer,  and  as  the  words 
arc  equivocal  they  are  informal. 

Heath,  J.  The  law  is  as  my  Brother  Williams  stated,  that 
if  cattle  of  one  man  escape  into  the  land  of  another,  it  is  no 
excuse  that  the  fences  were  out  of  repair,  if  they  were  ires-r 
passers  in  the  place  from  whence  they  came.     If  it  be  a  close, 

{a)  Co.  Litt,  505.  (6)  Co.  Litt  ibid. 

the 
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the  owner  of  the  cattle  must  shew  an  interest  or  a  right  to  put     1795. 
them  there.    If  it  be  a  way,  he  must  shew  that  he  was  lawfully    j^^ 
using  the  way;  for  the  property  is  in  the  owner  of  the  soil,      against 
subject  to  an  easement  for  the  benefit  of  the  public.     On  this 
plea  it  does  not  appear  whether  the  cattle  were  passing  and  re- 
passing, or  whether  they  were  trespassing  on  the  highway ;  the 
words  used  are  entirely  equivocal. 
RooKE,  J.     Of  the  same  opinion. 

Judgment  for  the  Defendant. 


I 


SaVILE    against  JaRDINE.  Monday, 

^  June  28d. 

N  this  action  for  words,  the  declaration  contained  five  counts.  The  simply 

The  first,  second  and  fourth  were  for  words  spoken  of  the  ^other^ 

PlaintiflF  in  his  trade  or  business  as  an  auctioneer,  and  were  "yo"a«"ea 

clearly  actionable.      The  third  and  fifth  counts  without  any  not  action^ 

colloquium  of  the  PlaintiflTs  trade  stated  the  words  to  be,  «  You  ?^'  ^/.'^ 

2  '  in  an  action 

are  a  swindler '\  and  special  damage  was  laid  by  reason  of  the  for  slander, 

speaking,  which  said  several  words  in  tlic  declaration,  &c.  Plea  counts  in 

general  issue.     Verdict  for  the  PlaintiflF  on  the  whole  declara-  *^®  deciara- 

.  .  ,  ,  .„.  ,  tionarefor 

tion  With  one  shilling  damages.  actionable 

A  rule  having  been  granted  to  shew  cause  why  the  protho-  otherefor^ 

notary  should  not  tax  the  PlaintiflF  his  full  costs,  though  the  words  not 

damages  were  under  405.  Adai?',  Serjt.,  shewed  cause,  insisting  and  special 

that  if  the  words  in  any  one  count  were  in  themselves  action-  ?^7^8®  " 

,                                     .      .                       .  *^"  refer- 
able, and  the  damages  were  under  405.,  the  Plaintiff  was  enti-  ring  to  all 

tied  to  no  more  costs  than  damages,  according  to  the  stat.  andThe**** 

21  Jac.  I.e.  16.  5.  6.,  nor  would  the  addition  of  special  damage  Plaintiff  ha« 

vary  the  case,  2  Black.  1062.  Collier  v.  Gaillard.     Besides,  to  the  whole 

call  a  man  a  swindler,  is  actionable.  declaration; 

though  the 

Clayton^  Serjt^  in  favour  of  the  rule,  argued  that  to  call  an-  damages  re- 
other  a  swindler  was  not  actionable.     The  word  swindler  has  ^ss^than* 
no  definite  meaning.     In  common  acceptation  it  only  imports  *0f.  he  is 
^cheating,  dishonesty,  or  fraud.  It  is  indeed  libellous  if  written  to  full 
and  published,  F Anson  v.  Stuart^  I  Term.  Rep.  B.R.  748.   But  c°«^W- 
many  words  are  libellous  if  written  that  are  not  actionable  if  ^    ^^    -» 
spoken,  such  for  instance  as  those  which  tend  to  make  a  man 
ridiculous,  or  to  cause  him  to  be  avoided  in  society  as  having 

(a)  [See  Turner  v.  Horton,  Willes,  438.  Also  1  Saund.  246.  2  SauncL  307  a. 
(notes)  5th  edit.] 

a  noisome 
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Savile 

againsi 
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a  noisome  disease,  2  Wils.  403.  Fitters  v.  Mondej^.  To  say  to 
a  man  <<  you  are  a  swindler"  is  no  more  than  saying  **yoo 
are  a  cheat,  or  a  dishonest  person  ",  and  those  words,  not  ap- 
plied to  an  office  or  trade,  are  not  actionable.  2  Salk,  694w 
Tamlin  v.  Hamlin^  1  Shaw.  181.  S.  C.  2  Saund.  307.  Todd  ▼. 
Hastings^  Stra.  1169.  Davis  v.  Miller.  The  verdict  being  ge- 
neral, some  damages  must  be  intended  to  be  given  on  each 
count,  and  as  the  words  in  the  third  and  fifth  counts  are  not 
actionable,  the  damages  in  respect  of  those  counts  were  given 
for  the  special  damage. 

Lord  Chief  Justice  Eyre.  If  the  word  snsindler  be  not  ac- 
tionable, my  Brother  Clayton  has  established  his  point.  1  think 
it  only  equivalent  to  cheat ;  it  cannot  be  carried  farther,  and 
that  is  not  actionable.  I  cannot  well  account  for  the  decisions 
that  the  calling  a  man  a  thief  is  actionable,  but  tlie  calling  him 
a  cheat  is  not  so,  unless  it  be  that  thief  always  implies  felony, 
but  cheat  not  always. 

BuLLER,  J.  The  word  cheat  has  always  been  holden  not  to 
be  actionable,  and  swindler  means  no  more;  when  a  man  is  said 
to  be  swindled^  it  means  tricked  or  outwitted. 

Heath,  J.,  and  Rooke,  J.,  of  the  same  opinion. 

Rule  absolute. 
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Monday,      Home  against  Earl  Camden  and  Others,  in  Error. 


[6  Br.  Pari.  Ca.  203.  S.  C] 
?,        ^HE  judgment  of  the  Court  of  Common  Pleas  in  this  case, 
^P*"  {ante^  vol.  i.  487.)  having  been  reversed  by  the  Court  of 


(hutre. 

Whether 
the  misinter- 
pretation of  a  statute  by  an  inferior  court,  the  consideration  of  which  arises  incidentally  in  the  course  of 
a  proceeding  which  is  confessed  to  be  within  its  jurisdiction,  be  a  ground  for  a  prohihitioiv/  Whether 
it  be  not  ratlier  a  matter  of  appeal  ?  {a)  But  clearly  in  such  a  case  a  prohibition  will  not  lie,  unless  it 
be  made  appear  to  the  superior  court,  that  the  party  applying  for  the  prohibition,  has,  in  the  course  of 
the  proceedings  in  the  inferior  court,  alleged  the  grounds  for  a  contrary  interpretation  of  the  statute  on 
vhich  he  applies  for  the  prohibition,  and  that  the  inferior  court  has  proceeded  notwithstanding  such  alle^ 
gation.  No  right  is  vested  by  any  of  the  ]mze  acts  in  the  captors  of  an  enemy's  ship  and  cargo  in 
war,  before  the  ultimate  adjudication  of  the  courts  of  prize.  The  issuing  a  monition  therefore  to  the 
prize  agents  by  the  court  of  commissioners  of  appeals  in  prize  causes,  to  bring  in  the  proceeds  of  a  ship 
and  cargo  which  have  been  sold  after  a  sentence  of  condemnation  as  lawful  prize,  but  from  which  sen- 
tence there  is  an  appeal,  (on  a  subject  distinct  from  the  question  whether  prize  or  not,  which  is  not  dis- 
puted,) is  not  a  ground  for  a  prohibition  to  that  court,  for  the  monition  neither  interferes  with  nor 
defeats  any  vested  rights  {0). 

(a)  [In  Gould  y.  Gapper,  5  East,  345. 
the  Court  of  King's  Bench  decided, 
that  if  a  spiritual  court  misconstrue 
an  Act  of  Parliament,  prohibition  lies, 
an/r,  vol.  i.  p.  188.J 


(b)  [See  WiUisv.  the  Commissioners 
of  A2)peals  in  Prize  Causes^  5  East, 
22.] 


King" 
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King*8  Bench,  (4  Term  Rejy.  B.  R.  382.)  a  writ  of  error  was 
brought  in  parliament,  and  fully  argued  on  grounds  in  a  great 
measure  similar  to  those  taken  in  the  courts  below.  After 
which,  on  the  motion  of  Lord  TAurloWy  the  following  question 
was  proposed  to  the  judges,  viz. 

"  Whether  the  declaration  is  sufficient  in  law  to  bar  the  De- 
fendants from  proceeding  against  John  Pasley^  to  compel  him 
to  bring  in  the  account  of  the  sales  of  the  ship  and  cargo,  to- 
gether with  the  proceeds  of  such  parts  thereof  as  may  be  in  his 
hands,  power,  or  possession  ?" 

In  answer  to  which,  the  unanimous  opinion  of  the  judges 
was  thus  delivered,  by 

Lord  Chief  Justice  Eyre.  The  judges  have  conferred  upon 
the  question  which  your  Lordships  have  been  pleased  to  propose 
to  them,  and  are  unanimously  of  opinion  that  the  declaration 
in  this  cause  is  not  sufficient  in  law  to  bar  the  Defendants  from 
proceeding  against  John  Pasley^  to  compel  him  to  bring  in  the 
account  of  the  sales  of  the  ship  and  cargo,  together  with  the 
proceeds  of  such  parts  thereof  as  may  be  in  his  hands,  power, 
or  possession.  I  will  open  to  your  Lordships  briefly  the 
grounds  in  law  which  appear  to  me  to  warrant  that  opinion. 
A  few  preliminary  observations  upon  the  nature  of  this  pro- 
ceeding may,  in  some  degree,  elucidate  the  subject.  This  is  an 
action,  in  the  form  of  it,  to  recover  damages  for  proceeding 
after  a  writ  of  prohibition  has  been  obtained,  and  delivered  to 
the  party  Defendant.  Probably  in  the  early  part  of  our  legal 
history,  when  the  struggle  for  jurisdiction  between  the  temporal 
and  ecclesiastical  courts  was  violent,  and  the  jealousy  of  the  en- 
croachment of  the  ecclesiastical  jurisdiction  upon  the  temporal 
was  eager,  this  was  a  proceeding  effective  to  the  whole  extent 
of  its  form.  In  modern  and  in  better  times  this  form  of  pro- 
ceeding is  used  for  the  mere  purpose  of  subjecting  the  grounds 
in  law,  upon  which  any  particular  prohibition  is  sought  to  be 
obtained  from  any  temporal  court,  to  a  judicial  examination  in 
the  most  solemn  manner.  How  it  was  moulded  to  this  purpose, 
will  be  seen  in  an  instant,  if  it  be  considered  that  in  this  form 
of  action  two  things  would  be  necessary  to  be  proved,  the  first, 
that  the  Defendant  had  proceeded  in  the  court  of  peculiar  ju- 
risdiction after  the  writ  of  prohibition  had  been  delivered,  the 
second,  that  this  proceeding  was  an  injury  to  the  Plaintiff.  But 
the  Plaintiff  would  have  no  ground  to  complain  of  the  pro- 
ceeding 
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1795.  cecding  after  a  writ  of  prohibition  delivered,  as  an  injury  to 
him,  (though  it  might  be  a  contempt,  for  which  the  party 
might  be  amenable  to  the  king)  unless  he  could  shew  that  the 
writ  had  issued  properly,  and  that  he  had  a  just  right  to  claim 
the  benefit  of  it.  This  goes  at  once  to  all  the  merits  of  the 
prohibition  which  is  supposed  to  have  issued,  and  makes  the 
legal  ground  of  it  the  gist  of  the  action. 

Such  being  the  nature  of  this  proceeding,  it  becomes  a  con- 
venient mode  of  trying  whether  a  prohibition  ought  to  issuer 
and  it  is  made  practicable  by  considering  all  that  relates  to  the 
contempt,  incurred  by  proceeding  after  the  writ  had  actually 
issued*  as  mere  form,  and  the  damages  nominal.     Accordinglj, 
in  modern  times,  when  prohibitions  are  applied  for  to  the  tern- 
poral  courts,  and  the  parties  applying  suggest  grounds  either  (tf 
fact  or  law,  for  obtaining  the  writ,  which  appear  to  the  court 
so  doubtful  as  to  be  fit  to  be  put  in  a  course  of  trial,  the  party 
applying  is  directed  to  declare  in  prohibition,  that  is,  to  insti- 
tute a  feigned  action,  in  the  form  of  that  Urhich  is  now  under 
consideration ;   in  which  action,   in  the  shape  of  a  question, 
whether  such  a  prohibition  as  is  moved  for  ought  to  have  been 
granted,  the  real  question,  namely,  whether  such  a  prohibilioa 
ought  to  be  granted,  will  be  solemnly  considered  and  deter^ 
mined,  if  the  parties  think  fit,  as  in  the  present  instance,  in 
the  dernier  resort,  by  your  Lordships.     If  any  man  who  hears 
uiG  should  think  that  he  observes  something  of  obliquity  in 
this  proceeding,  let  him  look  to  the  effect  of  it,  and  he  will  be 
satisfied.     So  long  as  the  temporal  courts  direct  parties  to  de- 
[  535  ]     clarc  in  prohibition,  a  prohibition  cannot  arbitrarily  issue,  nor 
upon  any  but  the  most  solid  and  substantial  grounds,  and  the 
balance  in  which  are  to  be  weighed  all  the  different  jurisdic- 
tions, in  which  the  public  justice  of  the  country  is  administered 
to  the  people,  will  be  holden  by  your  Lordships.  In  the  present 
case  the  Plaintiff  has  declared  in  prohibition,  and  the  question 
proposed  by  your  Lordships  to  the  Judges  goes  to  the  very 
foundation  of  his  suit ;  it  is  tantamount  to  a  question,  whether 
upon  the  case  stated  in  this  declaration,  a  prohibition  to  the  ef- 
fect of  the  prohibition  stated  in  this  declaration,  ought  now  to 
issue  to  the  Lords  Commissioners  of  Prizes,  to  restrain  them 
from  issuing  the  process  of  monition,  to  compel  John  Pasley  to 
bring  in  an  account  of  the  sale  of  the  ship  and  cargo  mentioned 
in  the  proceedings,  together  with  the  proceeds  of  such  part 

thereof^ 
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thereof,  as  may  be  in  his  hands,  power  or  possession.  The  1795* 
ground  made  by  this  declaration,  for  a  prohibition  to  restrain  ^^Jj^ 
the  Prize  Court  from  issuing  process  to  compel  the  bringing  in  aganut 
the  account  of  sales  and  proceeds  of  the  ship  and  cargo,  is  a  Camdm^ 
supposed  contravention  of  the  prize  acts  now  in  force,  partial-  **>  Error, 
larly  the  statutes  of  the  12th  and  21st  of  his  present  majesty. 
It  is  assumed,  that  if  a  court  of  peculiar  jurisdiction  will  pro- 
ceed contrary  to  the  provision  of  the  statute  law  of  the  realm 
(and  that  if  such  a  court  misinterprets  any  of  those  provisions, 
it  does  substantially  proceed  contrary  to  them),  this  is  a  good 
ground  for  a  prohibition.  If  it  were  necessary  to  the  decision 
of  your  Lordships'  question,  that  the  judges  should  affirm  or 
deny  this  proposition  in  the  extent  in  which  I  have  stated  it,  we 
should  have  found  ourselves  obliged  to  request  the  indulgence 
of  farther  time  for  the  examination  of  the  terms  of  the  propo- 
sition. It  undoubtedly  belongs  to  the  king's  temporal  courts 
to  restrain  courts  of  peculiar  jurisdiction  from  exceeding  the 
bounds  prescribed  to  them ;  and  by  far  the  greater  part  of  the 
instances  in  our  books,  in  which  prohibitions  have  issued,  are 
cases  of  plain  excess  of  jurisdiction.  But  some  of  the  instances 
go  beyond  an  excess  of  jurisdiction,  and  seem  rather  to  fall 
under  the  head  of  wrong  and  injustice  done  to  the  party,  by 
refusing  him,  in  the  course  of  a  proceeding  strictly  within  the 
jurisdiction,  some  benefit  or  advantage  to  which  the  common 
or  statute  law  intitled  him,  perhaps  in  opposition  to  the  civil  or 
canon  law,  by  which  the  general  proceedings  of  those  courts 
are  regulated.  The  case  of  a  lease  (a),  offered  to  be  proved  in  [  536  ] 
an  ecclesiastical  court  by  one  witness,  and  rejected  because  by 
their  law  two  witnesses  are  necessary,  and  the  case  of  a  copy  of 
the  libel,  which  by  the  statute  law  they  are  required  to  give, 
demanded  and  refused,  are  among  those  instances.  On  the 
other  hand,  it  must  be  admitted  that  the  misinterpretation  of 
either  the  common  or  statute  law,  in  a  proceeding  confessedly 
within  the  jurisdiction  of  those  courts,  and  where  they  are 
bound  to  exercise  their  judgment  upon  the  one  or  the  other, 
seems  to  be  rather  a  matter  of  error,  to  be  redressed  in  the 
course  of  the  appeal  which  the  law  has  provided,  than  a  ground 
for  a  prohibition.  The  answer  to  this  is,  that  the  king's  tem- 
poral courts,  and  your  Lordships  in  the  last  instance,  are,  by  the 
constitution  of  this  country,  to  declare  the  common  and  ex- 

(a)  I  Show.  158. 172.  Shatier  v.  Friend^  12  Co.  65  b.  RoberU's  case. 
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pound  the  statute  law,  and  that  the  possibility  of  two  difierent 
rules  prevailing  upon  the  same  law,  one  in  the  king's  temporal 
courts,  and  the  other  in  courts  of  peculiar  jurisdiction,  ought 
not  to  exist,  and  is  effectually  prevented  without  any  unreason- 
able interference,  or  breaking  in  upon  the  courts  of  peculiar 
jurisdiction,  by  the  temporal  courts  issuing  their  prohibitions 
in  every  such  case.  But  this  is  no  more  than  saying  *'  proceed 
"  to  the  very  extent  of  your  jurisdiction  without  interruption 
**  from  us,  only  remembering  that  you  are  always  to  declare  the 
**  common  law  as  we  declare  it,  and  that  when  any  question 
**  arises  touching  the  exposition  of  the  statute  law,  if  the  sub- 
'^ject  is  originally  of  temporal  jurisdiction  and  comes  inci- 
**  dentally  before  you,  it  is  to  be  expounded  by  you  as  we  ex- 
**  pound  it ;  or  if  the  statute  concerns  your  proceedings  only, 
**  you  are  to  expound  it  as  we  shall  say  it  ought  to  be  ex- 
^*  pounded,  when  tlie  question  is  brought  before  us  in  prohibi- 
**  tion."  I  understand  the  claim  of  the  temporal  courts,  as  it 
is  stated  in  the  famous  controversy  in  the  beginning  of  the  reign 
of  Ja;7Z^5the  First(a),  is  to  issue  prohibitions  to  this  extent; 
and  though  some  ,of  the  cases  in  our  books  have  been  ably  dis- 
tinguished at  the  bar,  and  made  reducible  to  the  head  of  excess 
of  jurisdiction,  yet  we  find  traces  of  continual  claim  to  issue 
prohibitions  in  the  instances  above  mentioned.  In  the  case  of 
Btymer  v.  Atkins{b)  in  the  Court  of  Common  Pleas  it  is  stated 
broadly  and  distinctly  asserted;  and  in  Full  v.  Hutchins{c\ 
Lord  Mansfield,  in  delivering  the  opinion  of  the  Court,  plainly 
alluded  to  it  in  the  following  passage :  '^  where  matters  which 
<^  are  triable  at  common  law,  arise  incidentally  in  a  cause,  and 
<<  the  Ecclesiastical  Court  has  jurisdiction  in  the  principal  point, 
^<  this  court  will  not  grant  a  prohibition  to  stay  trial.  For  in- 
*<  stance,  if  the  construction  of  an  act  of  Parliament  comes  in 
*^  question,  or  a  release  be  pleaded,  they  shall  not  be  prohi- 
"  bited,  unless  the  Court  proceed  to  try  contrary  to  the  prin- 
<^  ciples  and  course  of  the  common  law,  as  if  they  refuse  one 
^'  witness,  &c.;  and  this  is  expressly  laid  down  by  Lord  Hale, 
"  2  Lev.  64j.  Sir  W.  Juxon  v.  Lord  Byron^  But  it  must  be  re- 
membered, that  in  the  argument  of  this  very  case  in  the  Court 
of  King's  Bench,  this  doctrine  was  questioned  by  one  of  the 


{a)  2  Inst.  601,  602.  Art.  Clcri.  4  Inst.  99,  100. 
(c)  Cowp.  422. 


{h)  Ante,  vol.  i.  164. 
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learned  judges  of  that  court(a),  upon  the  general  principle  that  1795. 
the  misinterpretation  of  an  act  of  Parliament  would  be  the 
subject  of  appealj  and  not  of  prohibition^  upon  the  authority 
likewise  of  a  passage  in  Chief  Justice  Vaiigkan^s  argument  of 
one  of  the  cases  reported  by  him,  distinguishing  between  sta- 
tutes directory  to  the  Ecclesiastical  Court  and  other  statutes, 
and  upon  other  grounds,  which  will  be  very  fit  to  be  considered, 
when  it  shall  become  necessary  to  the  determination  of  a  case 
in  judgment  before  a  temporal  court  in  prohibition,  to  lay 
down  the  precise  rule  upon  it.  It  is  not  necessary  so  to  do  in 
the  present  case,  since  we  all  agree,  that  allowing  the  Plaintiff 
all  he  has  assumed  respecting  the  authority  of  the  Court  of 
Common  Pleas  to  issue  a  prohibition,  he  has  made  no  ground 
for  it  in  the  declaration,  for  he  has  not  shewn  that  the  Prize 
Court  has  contravened  the  prize  acts,  either  directly  or  by  mis- 
taking the  sense  of  them.  It  is  said  in  the  declaration  (I  state 
the  substance  of  it),  that  by  the  prize  acts  the  property  of  ships 
taken  by  the  navy  after  condemnation  vests  in  the  captors. 
This  is  true  sub  modoy  but  in  the  sense  in  which  it  is  true,  it  has 
no  application  to  the  case  stated  in  the  declaration.  To  give 
it  application,  they  say  that  the  navy  were  the  captors  of  the 
ship  named  in  the  pleadings,  which,  if  we  are  to  understand 
them  to  mean  sole  captors,  in  whom  the  sole  property  by  the 
prize  act  would  vest,  is  an  averment  inadmissible,  ill  pleaded,  [  538  ] 
and  therefore  to  be  rejected  as  being  directly  contrary  to  the 
sentence  of  condemnation.  They  proceed  to  aver,  that  by  the 
prize  acts  the  navy  agents  have  the  entire  disposition  of  the 
prize,  and  that  Pasley  was  the  surviving  navy  agent  duly  ap- 
pointed, from  whence  they  infer  their  gravamen^  that  a  pro- 
ceeding to  take  the  ship  and  cargo  out  of  his  hands,  defeats 
and  disappoints  the  provisions  of  the  prize  acts,  and  is  there- 
fore such  a  contravention  of  those  acts,  as  will  be  a  ground  for 
a  prohibition.  Not  to  quarrel  with  the  title  o(  Pasley  to  act  as 
an  agent,  it  is  obvious  that  the  third  proposition,  that  the  navy 
agents  have  the  entire  disposition  of  the  prize,  depends  on  the 
second,  namely,  that  the  navy  were  the  captors;  for  if  the  navy 
were  not  the  captors,  or  not  the  sole  captors,  in  the  one  case 
they  cannot  have  the  entire  disposition  of  the  prize,  upon  any 
reasonable  construction  of  the  prize  act,  and  in  the  other  they 
would  have  nothing  to  do  with  it.    But  if  it  were  admitted  that 

(a)  See  the  opinion  of  BvUcr^  J.,  4  Term  Rep.  B.  R.  327. 
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1795.     tbey  had  made  out  every  one  of  these  propositionst  still  their 
conclusion  would  fail ;  for  in  order  to  maintain  that  the  Prize 
Court  bad  contravened  the  prize  acts,  by  proceeding  to  take 
the  ship  and  cargo  out  of  the  hands  of  the  navy  agent,  it  ought 
to  have  been  stated  in  the  declaration,  that  it  had  been  pleaded 
and  alleged  in  the  Prize  Courts  that  Pasley  was  the  agent  of  the 
navy  duly  appointed,  and  therefore  that  the  Court  ought  not  to 
proceed  to  take  the  ship  and  cargo  out  of  his  hands.      Upon  a 
view  of  the  precedents  in  Rastall(a)  and  Cokeifi)^  it  appears  to 
me  to  have  been  a  constant  form  of  declaring,  that  the  Court 
proceeded  in  the  course  objected  to,  notwithstanding  the  party 
had  pleaded  and  alleged  the  statutes  of  which  he  claimed  the 
benefit,  and  the  facts  which  were  necessary  to  bring  his  case 
within  those  statutes.     And  it  seems  to  be  a  substantial  defect 
in  this  case,  because  apparently  it  would  be  the  duty  of  the 
Court,  after  it  had  pronounced  such  a  sentence  as  would  vest 
the  property  in  the  captors,  in  order  to  execute  that  sentence, 
to  take  all  the  necessary  steps  for  delivering  the  ship  and  cargo 
into  the  hands  of  such  persons  as  should  be  made  appear  to  the 
Court  to  be  the  agents  for  the  captors  duly  appointed.     It  was 
indeed  thrown  out  in  the  argument  at  the  Bar,  that  the  judge 
of  the  Prize  Court  is  to  be  considered  after  sentence  asjunctm 
officio^  and  consequently  that  his  monition,  or  any  other  pro- 
[  539  ]    ceeding,  would  be  an  excess  of  jurisdiction.     This,  if  it  could 
be  maintained,  would  reduce  the  case  to  a  short  point,  and 
would  be  a  very  clear  and  distinct  ground  for  a  prohibition. 
But  we  find  no  ground  for  this  argument  in  the  acts  of  Parlia- 
ment, or  in  the  common  law,  and  if  we  were  to  suppose  that 
such  a  monition  had  not  been  strictly  warranted  by  their  own 
course  of  proceeding  in  the  Prize  Courts,  your  Lordships,  who 
cannot  look  beyond  this  record,  cannot  take  cognizance  of  an 
irregularity  of  this  nature.     But  in  truth  there  is  no  ground  for 
this  argument.     In  the  nature  of  things,  the  proceeds  of  ships 
and  goods  taken  as  prize,  must  often  find  their  way  to  the 
hands  of  those  who  have  no  right  to  retain  them ;  it  is  there- 
fore essential  to  the  prize  jurisdiction,  that  the  Prize  Courts 
should  have  power  to  call  for  them,  for  the  benefit  of  the  cap- 
tors.    Several  cases  have  been  stated  to  your  Lordships,  where 
such  monitions  have  in  fact  issued,  and  where  the  captors  con- 
ceived tliat  it  would  be  for  their  benefit  that  they  should  issue. 

(a)  Rast..£ntr.  tiu  Prohibition,  445.    (^}  Coke's  £otr.  tit.  Prohibition,  44s. 
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It  was  admitted  by  the  counsel  at  the  bar,  that  such  monitions      1795. 
may  issue;  it  is  therefore  untrue,  as  a  general  proposition,  that     "Ti 
after  sentence  the  Prize  Court  is  Jiincius  officio^  and  cannot  issue      agahut 
such  a  monition ;  and  if  it  were  true,  it  would  be  but  an  irre-     caudkk 
gularity  in  their  proceedings  according  to  their  own  law,  of    in  Error, 
which  your  Lordships  could  not  take  cognizance,  and  which 
therefore  you  could  not  pronounce  to  be  an  excess  of  jurisdic- 
tion. 

I  return  to  the  examination  of  the  propositions  stated  in  the 
declaration,  with  reference  to  the  prize  acts.  By  the  prize  act 
19  Geo.  3.  c.  67.  and  I  observe  no  variation  of  phrase  in  the 
21  Geo.  3.  c.  15,  **  the  flag  officers,  commanders,  and  other  of- 
ficers, seamen,  marines,  and  soldiersr,  on  board  every  ship  and 
vessel  of  war  in  his  majesty's  pay,  shall  have  the  sole  interest  and 
property^  of  and  in  all  and  every  the  ship,  vessel,  goods  and  mer- 
chandizes, which  they  shall  take,  after  the  same  shall  have  been 
finally  adjudged  lawful  prize  to  his  majesty,  in  any  of  his  ma- 
jesty's Courts  of  Admiralty  in  Great  Britain^  or  in  the  planta- 
tions, or  elsewhere,  to  he  divided  in  such  proportions,  and  in 
such  manner,  as  his  majesty  by  his  proclamation  had  ordered,  or 
should  order  by  proclamations  to  be  issued."  It  seems  to  have 
been  agreed  throughout  the  discussion  of  this  case,  that  this  is 
a  grant  by  the  king  in  parliament  to  the  captors,  of  his  interest 
rn  captures  made  by  the  navy.  The  language  of  these  prize 
acts  is,  that  the  navy  shall  have  the  sole  interest  and  jtroperty  in 
the  ships  and  goods  which  shall  be  captured;  the  word  vest  is  [  340  ] 
not  used,  yet  we  heard  a  great  deal  in  the  argument  respecting 
the  vesting  of  this  sole  interest  and  property.  But  it  was  not 
very  distinctly  stated  at  ivhat  time  this  sole  interest  and  pro- 
perty should  vest ;  the  statutes  say,  after  the  same  shall  have 
beenjinnlly  adjudged  lawftd  prize  to  his  majesty.  They  who  are 
at  all  conversant  with  the  proceedings  in  prize  causes,  know 
that  there  is  nothing  definite  in  these  words,  considered  as  the 
description  of  a  point  of  time  when  this  property  shall  vest, 
within  the  whole  interval,  between  the  original  sentence  of 
condemnation  in  the  court  of  prize  in  which  the  ship  is  first 
libelled,  and  final  sentence  of  condemnation  in  the  court  of 
appeal  in  prize  causes.  What  happens  in  this  case  happens  in 
many  others.  The  judge  condemns  the  ship  and  cargo  as  prize, 
reserving  the  consideration  of  the  question,  who  were  the  cap- 
tors.    It  is  agreed  onfall  hands,  that  since  tbtf  possing  of  the 

prize 
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1795.     prize  acts  the  prize  court  has  jurisdiction  to  determine  who  are 
jj^^^       the  captors,  a  question  often  litigated  in  the  first  instance.     If 
against      thcrc  be  no  doubt  but  that  the  ship  is  good  prize,  but  perhaps 
Caudkit,    great  doubt  who  will  ultimately  turn  out  to  be  the  captors,  the 
in  Error,    judge  proDounces  by  his  interlocutory  sentence  that  the  ship  is 
lawful  prize,  and  thereupon  makes  many  convenient  arrange- 
ments for  the  benefit  of  those  who  shall  eventually  turn  out  to 
be  the  captors,  reserving  the  question  who  are  the  captors  for 
future  consideration.     It  also  often  happens,  that  there  are  no 
parties  litigating  that  question  until  after  the  definitive  sentence 
has  been  pronounced  in  the  court  below.     The  strongest  of  two 
or  more  joint  captors  takes  possession  of  the  prize  at  sea,  car* 
ries  her  into  a  port  in  the  plantations,  and  procures  her  to  be 
condemned  there  to  himself  as  sole  captor.     The  joint  captor 
does  not  arrive  till  after  the  sentence;  he  may  then  interpose  his 
claim,  and  may  appeal,  and  have  the  benefit  of  his  claim  upon 
the  hearing  of  the  appeal.     The  effect  of  the  appeal  is  to  sus- 
pend the  force  of  the  sentence,  not  always  indeed  to  the  extent 
of  staying  the  execution,  for  in  certain  cases  the  execution  of 
the  sentence  is  directed  not  to  be  suspended.     But  from  the 
moment   of  the  appeal  being  interposed,  the  sentence  is  no 
longer  final ;  on  the  contrary,  it  is  liable  to  be  reversed  in  part, 
or  in  the  whole.     At  what  period  then  shall  we  say,  that  the 
sole  interest  and  property  of  ships  or  goods  captured  by  the 
navy  shall  vest  in  the  captors?     This  point  was  but  indistinctly 
[541  ]    argued  at  the  bar.     It  was  rather  insinuated  than  argued,  that 
in  this  case  the  interest  and  property  vested  as  soon  as  the 
judge  below  pronounced  his  interlocutory  decree,  that  the  ship 
was  good  prize,  reserving  the  question  who  were  the  captors. 
But  it  is  a  construction  of  the  statute  too  absurd  to  be  seriously 
maintained,  that  the  property  which  by  the  express  words  of 
the  statute  is  not  to  be  had  by  the  captors,  till  after  the   ship 
shall  have  been  finally  adjudged  lawful  prize  to  his  majesty, 
should  vest  in  persons  of  a  certain  description  before  it  is  known 
who  shall  answer  that  description.     Does  this  interest  and  pro- 
perty vest  as  soon  as  by  possibility  it  could  vest,  by  the  effect 
of  a  definitive  sentence  adjudging  the  ship  to  be  prize,  and  who 
were  the  captors?     If  there  be  no  appeal,  it  may  then  vest. 
But  suppose  an  appeal  interposed  by  the  express  words  of  the 
prize  act,  it  cannot  vest  until  after  the  final  adjudication.     And 
the  effect  of  an  appeal  being  such  as  I  have  stated  it  to  be,  can 

there 
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there  be  said  to  have  been  a  final  adjudication,  while  an  appeal  1795* 
is  depending?  Shall  the  interest  and  property  vest  only  to  be 
divested  if  the  event  of  the  appeal  should  be  against  the  per- 
sons first  adjudged  to  be  the  captors?  Such  a  construction  is 
not  necessary  to  effectuate  any  of  the  purposes  of  the  act,  and 
is  not  simply  unnecessary,  but  it  would  break  in  upon  the  ge- 
neral course  of  proceeding  in  the  prize  court,  and  frustrate 
some  of  the  provisions  of  the  prize  acts  made  in  aid  of  the 
authority  of  that  court;  at  least,  it  is  entirely  inconsistent  with 
them.  It  is  not  necessary  to  secure  the  prize  to  the  captors ; 
for  I  take  it  to  be  clear,  and  it  was  so  stated  by  the  civilians  and 
agreed  by  the  Court  in  the  case  of  Smart  v.  Wolff"  (a),  that 
pending  the  suit  in  the  prize  court,  the  ship  and  goods  are  in 
the  custody  of  the  Court.  The  interests  therefore  of  all  those 
who  are  concerned  in  the  capture,  are  under  the  protection  of 
the  Court.  We  do  not  want  to  be  intimately  acquainted  with 
the  course  of  proceeding  in  those  courts,  to  see  how  beneficial 
this  principle  is  to  all  the  parties  concerned  in  interest  We 
need  only  turn  to  the  prize  acts  to  see  the  use  of  it  to  preserve 
the  ship  and  cargo,  or  the  value  of  it,  to  those  who  shall  ulti- 
mately be  found  to  have  the  interest  and  property  in  it.  It 
cannot  therefore  be  necessary  in  order  to  give  effect  to  the  prize 
acts,  that  the  property  should  be  vested  in  any  person  before  [  542  ] 
the  final  adjudication.  And  when  I  refer  your  Lordships  to 
the  27th  section  of  the  19  Geo.  3.  c.  67.  which  provides  tiiat  in 
certain  cases,  even  after  sentence,  the  ship  and  cargo  may  be 
delivered  up  to  the  claimant,  or  sold  by  the  authority  of  the 
Court  at  the  request  of  the  claimant,  your  Lordships  will  sec 
how  perfectly  inconsistent  with  the  plan  of  the  prize  act  this 
notion  of  the  interest  and  property  vesting  in  the  captors,  at 
any  time  before  the  final  adjudication  in  the  court  of  appeal, 
will  be  found  to  be.  In  truth,  so  far  from  the  interest  and  pro- 
perty vesting  at  an  earlier  period,  the  legislature  by  the  words 
<^  until,  &c."  seems  to  have  cautiously  guarded  against  its  being 
so  understood. 

The  allegations  contained  in  this  declaration  respecting  the 
appointment  of  the  agents  directed  by  the  prize  acts  to  be  ap- 
pointed for  selling  prizes  and  distributing  the  proceeds  among 
the  captors,  their  powers,  proceedings,  and  the .  conclusion 
against  the  authority  of  the  commissioners  of  prizes  to  inter- 

a)  3  Term  Rep.  B.  R.  325. 
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1795*  fere  with  them,  are  so  connected  with  this  question  respecting 
the  vesting  of  the  interest  and  property  in  the  captors^  that  I 
shall  consider  them  in .  the  next  place.  Those  allegations  are^ 
^  that  Edward  Taylor  since  deceased,  and  John  Padfy^  were 
**  duly  appointed  agents  by  the  officers  and  crews  of  the  se- 
*'  veral  ship  companies  of  the  said  squadron,  and  did  socm 
<<  after  the  said  decree  of  the  said  4th  day  of  September  1782, 
*<  as  such  agents,  cause  the  said  ship  called  the  Hoogskarpd^ 
*<  together  with  the  unclaimed  goods,  wares,  and  mercfaandiae% 
<<  taken  in  and  on  board  the  same  to  be  sold,  and  did  receive 
*^  divers  large  sums  of  money,  being  the  produce  of  the  same, 
*^  part  of  which  said  sums  of  money  was  distributed  by  the  said 
*<  Edward  Taylor  and  John  Pasley  among  the  officers  and  crewi 
*'  of  the  said  squadron  under  the  command  of  the  said  George 
*^  Johnstone^  and  the  residue  thereof  now  remains  in  the  hands 
*^  of  the  said  John  Pasley^  and  by  him  ought  to  be  distributed 
**  to  the  captors  aforesaid  in  payment  of  their  several  shares 
*^  in  pursuance  of  the  said  statute,  and  of  the  said  proclama- 
^  tion  of  our  said  lord  the  king.  And  whereas  the  said  Rodr 
**  ham  did,  in  Easter  term,  in  the  twenty-eighth  year  of  the 
*^  reign  of  our  lord  the  now  king,  in  the  court  of  our  lord  the 
<<  king  of  the  Bench  here  at  Westminster^  implead  the  said  John 
"  Pasley  in  a  certain  plea  of  trespass  on  the  case,  on  promises, 
[  543  ]  "  for  the  purpose  of  recovering  from  the  said  John  Pasley  his 
**  damages  by  him  sustained,  by  reason  of  the  said  John  Pasley 
"  having  neglected  and  refused  to  pay  to  him  his  share  of  the 
*'  produce  of  the  said  ship,  and  of  the  goods  and  merchandizes 
**  so  as  aforesaid  taken  in  and  on  board  the  same,  and  so  as 
'<  aforesaid  condemned  as  lawful  prize  to  our  said  lord  the  king, 
"  and  which  said  plea  is  still  depending  in  the  said  court  of  the 
"  Bench  here  at  Westmifister :  and  whereas,  the  said  commis- 
"  sioners  of  appeal  in  matters  of  prize,  have  not,  by  the  law 
"  of  this  realm,  any  power  or  authority  to  take  out  of  the  hands 
<*  and  possession  of  any  agent  or  agents  so  constituted  as  afore- 
"  said,  the  money  arising  from  the  sale  or  sales  of  any  ship, 
**  vessel,  goods,  wares,  or  merchandizes,  taken  from  the  said 
"  States  General  of  the  United  Provinces,  or  their  subjects 
"  during  the  said  hostilities,  by  any  ship  or  vessel  of  war  in 
*'  his  majesty's  pay,  which  have  been  Jinally  adjudged  lawful 
**  prize  to  his  majesty  in  any  of  his  said  courts  of  Admiralty  in 
<<  Great  Britain^  or  to  compel  them  to  bring  in  the  same,  &c." 

I  shall 
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I  shall  not  quarrel  with  Paslei^s  title  to  be  an  agent,  however      1795. 
informally  it  may  appear  to  be  stated,  nor  do  I  think  it  a  sub- 
stantial  objection,  that  he  may  have  been  appointed  before  any    ,  agaimt 
interest  or  property  vested  in  the  persons  who  appointed  him ;     Camiww 
but  if  it  be  the  true  construction   of  the  prize  acts,  that  no  iti"    in  Error. 
terest  or  property  vested  in  the  navy  until  after  thejinal  adjudi" 
cation  by  the  commissioners  of  appeals,  it  follows  that  his  pro- 
ceeding to  sell  and  to  distribute  part  of  the  proceeds  soon  after 
the  sentence  in  the  admiralty  court,  must  be  without  colour  of 
authority.     In  this  stage  of  the  proceedings,  the  agents  could 
only  act  under  the  authority  of  the  prize  court,  and  in  the 
manner  in  which  such  agents  usually  do  act;  for  I  take  it  to 
be  clear,  in  point  of  fact,  that  agents  are  frequently  appointed 
before  sentence,  and  that  the  captured  ships  and  goods  are  left 
under  their  care  and  management,  by  common  assent. 

Acting  under  the  authority  of  the  prize  court,  they  would  be 
to  account  to  the  prize  court ;  acting  without  the  authority  of 
the  prize  court,  they  would  be  in  the  condition  of  mere  strang- 
ers, who  had  possessed  themselves  of  the  proceeds  of  a  prize, 
to  whom,  it  is  admitted,  a  monition  might,  and  ought  to  be  is- 
sued, to  compel  them  to  bring  in  those  proceeds.  The  allega- 
tions therefore,  which  respect  the  appointment  of  agents  and 
their  proceedings,  are  insufficient  in  law  to  warrant  the  conclu- 
sion which  is  the  main  ground  of  this  prohibition,  that  the  [  544  ] 
commissioners  of  prize  appeals  had  no  power  to  take  the  pro- 
ceeds of  this  ship  and  cargo  out  of  their  hands.  I  might  add, 
they  prove  the  direct  contrary.  The  case  here  is  the  stronger 
against  the  authority  of  these  agents,  inasmuch  as  upon  the 
interposing  of  the  appeal,  there  was  no  direction  that  the  exe- 
cution of  the  sentence  should  not  be  suspended ;  so  that  the 
whole  effect  of  the  first  sentence  of  adjudication  became  in- 
operative to  any  purpose  whatsoever,  and  there  was  no  pretence 
for  the  agents  assuming  to  act  by  virtue  of  it.  If  we  turn  once 
more  to  the  prize  acts,  and  take  a  view  of  those  sections  which 
respect  the  appointment,  powers  and  duties  of  these  navy 
agents,  we  shall  find,  that  though  perhaps,  as  I  have  before  ob- 
served, they  may  be  appointed  before  the  final  adjudication  of 
the  prize,  they  have  nothing  to  do  until  after  the  final  adjudica- 
tion has  taken  place ;  that  the  provisions  of  the  prize  act  are  in 
perfect  conformity  to  the  powers  and  authorities  vested  in  the 
prize  court  up  to  that  period,  and  that  they  are  consistent  with 
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1795.     the  opinion  which  I  have  now  delivered  respecting  the  intereH 
"^ —      and  property  of  their  principals,  I  refer  to  the  Slat   and  8ol>» 
against     Sequent  sections.     By  the  31st  section,  all  appraiaenients  and 
Ca^kit     ^^'^  ^^  ships  or  goods  taken  by  the  navy  are  to  be  made  bj 
fai  Error,     the  agents,  which  must  be  appraisements  and  sales  after  final 
adjudication ;  for  all  appraisements  and  sales  to  be   made  at 
any  time  prior  to  the  final  adjudication,  are  to  be  mode  under 
the  order  of  a  judge  of  the  admiralty  court,  and  under  the 
direction  of  persons  to  be  appointed  by  claimants  as  well  ai 
captors.     By  the  dSd  section,  they  are  directed  to  register  their 
powers  of  attorney  in  that  court  in  which  the  priae  ahall  be 
condemned ;  and  by  the  d4th  section,  the  entry  is  to  contain^ 
among  other  things,  the  date  of  the  condemnation.     I  will  not 
fatigue  your  Lordships  by  going  through  the  difierent  sectioM 
which  give  powers,  or  impose  duties  upon  these  agents ;  I  shall 
content  myself  with  stating  the  result,  viz.  that  they  all  respect 
sales  in  order  to  distribution,  and  the  interests  of  Greenmkk 
Hospital  arising  out  of  those  sales.    The  result  of  these  ob«r* 
vations  upon  those  parts  of  the  declaration  which   respect  the 
interest  and  property  of  the  navy  as  captors,  and  the  powen 
and  authorities  of  their  agents,  is,  that  this  whole  case  rests 
upon  two  fundamental  errors ;  the  first,  that  an  interest  and 
property  vested  in  the  navy  as  captors,  long  before  it  could  bj 
any  possibility  vest;  the  second,  that  the  navy  agents  hfid  aih 
[  545  ]    thority  under  the  prize  acts,  to  take  upon  themselves  the  sui* 
nagement  and  disposition  of  the  prize  long  before  such  authority 
could  be  derived  to  them.     When  this  is  distinctly  seen,  the 
whole  falls  to  the  ground.     Hitherto,  I  have  treated  the  case 
as  if  the  nnvy  were  to  be  considered,  as  they  are  stated  in  this 
declaration  to  have  been,  the  sole  captors.     But  the  contrary  ii, 
or  at  least  must  be  taken  to  be  upon  tliese  pleadings,  tlie  fact 
It  is  from  the  sentence  only  ihut  we  cnn  collect  who  were  the 
captors.     Your  Lordships  cannot  take  cognisance  of  it  as  s 
matter  of  fact  to  be  averred  in  pleading ;  it  is  a  matter  of  ad- 
judication   by  a  court  of  exclusive  jurisdiction*      You   must 
have  it  under  the  sanction   of  the  judicial   authority  of  that 
court,  or  no  notice  at  all  can  be  taken  of  it     The  averment  in 
the  declaration  is  therefore  impertinent  and  must  be  rejected, 
and  wc  must  look  at  the  sentence.     Looking  at  the  sentence^ 
and  not  having  the  assistance  of  the  libel  and  the  rest  of  the 
proceedings  in  the  cause  which  might  have  explained  it,  but 

which 
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which  the  Plaintiff  has  not  thought  fit  to  introduce  into  his     1795* 
declaration,  and  in  the  character  in  which  I  now  address  your 
Lordships,  I  dare  not  undertake  to  say  what  this  sentence  is, 
but  I  can  venture  to  say  what  it  is  not.     It  is  not  an  adjudica- 
Hon,  that  the  navy  were  the  sole  captors  of  this  Dtdch  ship.    The 
Plaintiff,  therefore,  has  failed  altogether  to  maintain  that  pro- 
position.    If  it  could  be  of  use  to  him,  he  might  possibly  suc- 
ceed in  an  attempt  to  prove  that  this  sentence  does  adjudge 
that  the  navy  were  joint  captors.    But  this  would  be  of  no  use 
to  him  in  this  cause.     It  is  not  the  case  which  he  makes  by  his 
declaration,  and  if  it  were,  the  conclusion  in  favour  of  the  ju- 
risdiction of  the  prize  court  with  respect  to  the  issuing  the 
monition,  would  be  irresistible.     The  prize  acts  would  then  be 
quite  out  of  the  case,  which  would  rest  entirely  upon  the  ordi- 
nary jurisdiction  of  the  prize  courts.     As  joint  captors,   the 
navy  can  never  have  the  sole  interest  and  property  in  the  prize: 
the  navy  agents  cannot  have  the  sole  management  and  disposi- 
tion of  it.  The  prize  acts  have  not  provided  for  the  case  of  joint 
captors.  The  prize  courts  may  have  extended  the  benefit  of  the 
statutes  to  the  case  of  some  joint  captures,  by  an  equitable  ar^ 
rangement  and  distribution  which  has  been  submitted  to :  but 
it  appears  to  me  to  be  perfectly  impossible  to  found  a  right  to 
the  sole  agency,  upon  a  Joint  capture:  and  indeed  I  do  not  ap- 
prehend, that  under  the  prize  acts  a  joint  agency  could  be 
framed,  which  would  be  effectual.     The  consequence  of  all  this    [  546  ] 
is,  that  of  necessity  this  monition  must  issue  in  order  to  execute 
the  sentence,  if  we  understand  the  sentence  to  have  adjudged 
that  the  navy  were  joint  captors.     I  might  here  conclude  what 
I  have  to  offer  to  your  Lordships,  but  as  it  was  very  apparent 
to  those  who  watched  the  course  of  the  argument  at  the  bar, 
that  in  truth  it  is  the  sentence  of  the  commissioners  of  prize 
appeals,  and  not  the  monition  which  is  the  real  ground  of  com- 
plaint, it  may  be  necessary  for  me  to  take  some  further  notice 
of  it,  in  order  to  shew  your  Lordships  that  every  complaint 
against  the  sentence  must  be  laid  out  of  the  case.     You  are  ^ 
sitting  here  in  a  court  of  error,  but  your  jurisdiction  is  now 
confined  to  the  inquiry,  whether  the  ground  stated  in  this  de- 
claration for  issuing  such  a  prohibition  as  that  which  is  de- 
scribed in  these  pleadings,  is  or  is  not  sufficient  in  law.     The 
sentence  is  before  your  Lordships  as  part  of  that  ground,  and 
the  effect  of  it  iu  that  view,  I  have  already  stated.     But  it  is 
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1795.  before  your  Lordships  as  a  sentence  unimpeached.  The  com* 
plaint  made  to  the  temporal  court  is  not  that  the  sentence  is 
wrong,  which  indeed  the  temporal  court  had  no  jurisdiction  to 
correct  if  it  were  wrong,  nor  is  the  complaint  that  the  sentence 
was  an  excess  of  jurisdiction,  or  in  any  other  respect  aground 
for  prohibiting  thq^prize  court  to  carry  it  into  execution*  The 
case  in  the  declaration  is,  that  upon  the  authority  of  the  sen- 
tence coupled  with  tlie  other  matters  of  fact  and  law  stated  in 
the  declaration,  the  PlaintifF  is  intitled  to  ask,  that  the  pro- 
ceeds should  not  be  taken  out  of  the  bands  of  the  navy  agents; 
and  the  PlaintifF  cannot  now  desert  that  ground  when  he  finds 
it  untenable,  and  take  up  an  objection  to  the  sentence.  Yoiu 
Lordships  are  not  a  court  of  original  jurisdiction  to  grant  pro- 
hibitions; and  indeed,  the  cause  and  the  parties  would  be 
placed  in  a  very  singular  situation,  and  if  there  could  now  be  a 
prohibition  issued  to  prevent  the  carrying  this  sentence  into 
execution ;  for  the  sentence  of  the  court  below  is  undoubtedlj 
reversed,  and  if  the  commissioners  of  prize  appeals  were  to  be 
prohibited  from  carrying  into  execution  the  sentence  of  rever- 
sal, there  would  in  effect  be  no  sentence  at  all,  and  the  crown, 
the  navy,  and  the  army,  as  far  as  I  see,  would  be  without  re- 
medy. In  the  course  in  which  the  commissioners  of  prizes  an 
proceeding,  regular  or  irregular,  the  proceeds  of  this  prize  will 
be  collected ;  and  if  the  object  of  their  proceedings  be,  as  pro- 
bably it  is,  to  place  the  fund  in  the  hands  of  the  crown,  the 

[  547  ]  honor  and  justice  of  the  crown  will  be  an  unfailing  resource  to 
the  parties. 

The  judgment  of  the  Court  of  King's 
Bench,  reversing  that  of  the  Court 
of  Common  Pleas,  was  accord- 
ingly affirmed. 


Evans  against  Brander  and  Another. 


Monday, 
June  22d. 

In  an  action  HPHIS  was  an  action  on  the  case  against  the  sheriff  of  Mid* 
^inst^'^r  d^^s^^y  ^"^  ^he  declaration  stated,  that  the  Plaintiff  dis- 

sheriff  for      trained   certain  goods  of  one  John  Hardwicke  for  arrears  of 

taking  in-  •,«7rtrt»ti 

•ufficient       rent  amounting  to  13/.  185.  3a.  that  they  were  replevied,  and  a 

jiledgcs  in 

replevin,  he  is  liable  in  damages  to  the  extent  of  double  the  value  of  the  goods  distraiiiedthut  no  farther  (a). 


(fl)  [Vide  ante,  p.  36.  note  («).] 


plaint 
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plaint  levied  in  the  county  court  which  was  removed  by  re.  fa.      1795. 
fo.  into  this  court,  and  that  Hardwicke  hail  found  pledges  to      "Zl 
prosecute  and  also  for  a  return  of  the  goods,  if  a  return  should      agaifut 
be  adjudged,  to  wir,  William  Chapman  and  George  Grove :  the      ^^'«'>*«^- 
proceedings  were  then  set  forth,  and  that  there  was  judgment 
for  the  avowant  (the  now  Plaintiff,)  for  a  return  of  the  goods 
and  58/.  costs.     The  writ  de  retomo  kabendo  was  then  stated, 
with  a  return  of  elongata.     And  the  Plaintiff  averred  that  the 
Defendants  not  regarding  the  statute  in  such  case  made,  nor  the 
duty  of  their  office,  &c.  &c«  did  not,  before  the  replevying  and 
delivering  the  said  goods  and  chattels  to  the  said  John  Hard" 
wickCf  take  from  him  pledges  sufficient,  as  well  for  the  said  goods 
and  chattels  being  returned,  if  return  thereof  should  be  ad- 
judged, as  for  the  said  John  Hardwicke  prosecuting  his  said 
plaint,  which  according  to  tlie  form  of  the  statute,  &c.  they 
ought  to  have  done;  and  that  the  said  William  Chapman  and 
George  Grove  at  the  time  of  their  becoming  pledges,  &c.  were 
not,  nor  was  either  of  them  sufficient  to  answer  for  the  goods 
being  returned,  nor  for  the  value  of  them,  &c.  &c.     Whereby 
the'  Plaintiff  lost  the  benefit  of  the  distress,  &c.  8cc. 

At  the  trial  it  appeared  that  the  rent  in  arrear  was  1 31. 18s.  St/., 
the  value  of  the  goods  distrained  L7/.  5s.  3d,,  the  costs  of  the 
replevin  suit  58/.  105.,  of  the  retorn.  habend.  41.  Is.  10(/.,and  the 
penalty  of  the  bond  80/. ;  and  the  damages  given  by  the  jury 
were  76/.  Os.  Id.  which  were  obviously  made  up  of  the  costs  of 
the  replevin,  of  the  retorn.  habend.  and  the  rent. 

A  rule  having  been  granted  to  shew  cause  why  the  damages  [  548  1 
should  not  be  reduced  to  the  amount  of  the  rent  in  arrear.  Bond, 
Serjt,  shewed  cause.  The  Plaintiff  is  intitled  to  recover  a 
satisfaction  to  the  extent  of  the  damages  found.  The  remedy 
by'disitress  was  originally  substituted  in  lieu  of  the  forfeiture  of 
the  land,  which  in  the  strictness  of  the  old  feudal  law  was  oc- 
casioned by  the  non-performance  of  the  services.  Gilb.  Law 
of  Distr.  2.  As  this  remedy  was  less  powerful  than  the  for- 
feiture, the  lord  was  intitled  to  keep  the  thing  distrained  till 
the  tenant  offered  gages  and  pledges  for  the  payment  of  the 
rent,  or  the  performance  of  the  services.  But  notwithstand- 
ing the  offer  of  gages  and  pledges  if  the  lord  persisted  in  de- 
taining the  distress,  the  tenant  was  obliged  to  resort  to  the  writ 
of  replevin,  in  which  he  complained  that  the  Defendant  had 

taken 
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1795.     taken  and  unjustly  detained  the  goods  ^*  againsi  gages  and 
'Z  pledges ;"  the  form  of  which  is  still  preservc?d   in  declarations 

against  in  replevin.  But  in  this  case  the  lord  might  wage  his  law,  as 
KANDBR.  ^^  ^j^^  suflSciency  of  the  gages  and  pledges.  Gilb.  Law  tjf 
Distr.  90.  1  Reeve^s  Hist.  47.  In  the  earliest  times  therefore^ 
the  law  was  careful  to  make  the  remedy  by  distress  as  benefi* 
cial  to  the  lord  as  possible.  But  it  frequently  happened, 
that  by  allowing  the  tenant  to  replevy  the  goods  distrained,  the 
lord  was  deprived  of  the  benefit  of  the  distress,  for  if  the 
tenant  sold  them  pending  the  suit  and  became  insolTent,  the 
lord  had  no  advantage  from  the  judgment  for  a  return :  for  the 
pledges  to  prosecute  were  like  pledges  in  other  actions,  lod 
liable  only  for  the  amercement  to  the  king  pro  Jah»  damore. 
In  consequence  of  this,  the  stat.  West.  2.  IS  Ed,  !•  c.  2.  enacted^ 
that  the  sheriff  should  not  only  take  pledges  to  prosemite,  hot 
also  to  return  the  cattle  if  a  return  should  be  adjudged.  If 
there  was  judgment  for  a  return  the  writ  d€  retomo  habenio 
issued,  to  which  if  the  sherifif  returned  eUmgata^  the  avowant 
might  have  a  scire  facias  against  the  pledges,  and  if  they 
shewed  no  good  cause,  a  special  writ  to  take  their  cattle  in  the 
room  of  those  that  were  eloined.  If  there  was  a  retom  of 
nihil  to  the  writ  against  the  pledges,  a  scire  facias  lay  againrt 
the  sheriff  to  recover  tot  averia.  2  Inst.  340.  Gilb.  RepL  \9& 
By  degrees  an  auxiliary  remedy  against  the  sheriff  was  intro- 
duced, that  of  an  action  on  the  case  for  taking  insuflBcient 
pledges,  which  was  resorted  to  in  lieu  of  the  scire  facias.  In 
this  action,  which  sounds  entirely  in  damages,  the  avowant  wai 
intitled  to  recover  the  same  satisfaction  as  he  would  have  had, 
[  510  ]  ^f  ^1^6  cattle  had  been  returned  to  him  irreplevisable,  in  which 
case  the  owner  could  not  have  them  delivered  back  to  him 
without  tendering,  not  only  the  arrearages  of  rent,  &c.  2  Inst. 
341.  (which  &e.  may  include  damages,)  but  *^  all  thai  was  doe 
upon  the  judgment  in  the  awwry,"  ibid.  107.  And  when  ihefB 
is  judgment  for  the  avowant,  damages  and  costs  are  due  to  him 
by  the  provisions  of  the  stat.  21  Hen.  S.  c.  ig.  However 
therefore  on  a  scire  facias^  the  responsibility  of  the  sheriff 
might  be  limited  by  the  price  of  the  beasts^  or  the  ioi  averia 
mentioned  in  the  stat.  West.  2.  c.  2.  yet  a  greater  latitude  might 
be  allowed  in  an  action  on  the  case,  from  the  nature  of  that 
species  of  remedy.  It  is  by  a  liberal  construction  of  the  sta- 
tute 
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tute  adopted  in  later  times,  that  an  action   upon  the  case  is      1795. 
bolden  to  lie.     16  Fin,  Abr,  400.  Prowse  v.  Patihon  ia\  Bull,      Z 

^      '  JR.  VANS 

N.  P.  60.  ante^  39.  S.  C.  where  it  appears,  that  upon  searching  againu 
the  record  the  damages  were  made  of  the  rent  in  arrear  and 
the  costs  of  the  replevin.  So  also  in  Gibson  v.  Diimelly  C.  J5. 
30  Geo,  3.  {b)y  Gould^  J.,  before  whom  the  action  was  tried, 
held  that  tl)e  Plaintiff  might  recover  the  costs  of  the  replevin 
suit  as  well  as  the  rent  in  arrear.  So  too  in  Concanen  v.  Leth^ 
bridge^  ante^  S6.  this  Court  held,  that  the  action  being  against  a 
public  officer  for  a  neglect  of  the  duties  of  his  office,  the  Plain- 
ti£P  was  intitled  to  recover  the  whole  damages  sustained,  which 
case  being  subsequent  in  point  of  time  to  Yea  v.  Lelhbridge^  4 
Term  Rep.  B.  R,  433.  must  be  taken  to  have  over-ruled  it. 
Upon  the  same  principle  likewise  in  Richards  v.  Acton^  2  Black. 
1220.  the  Court  upon  motion  held  that  the  high  sheriff,  under- 
sheriff  and  replevin  clerk,  were  all  answerable  for  the  sufficiency 
of  the  pledges,  and  ordered  them  to  pay  the  rent  in  arrear  to- 
gether with  the  damages  and  costs. 

[Lord  Ch.  J.  As  the  bond  was  not  taken  in  double  tlie 
value  of  the  goods  disti'ained  according  to  the  directions  of  the 
statute  1 1  Geo.  2.  c.  19.  was  it  good  ?J 

It  was  good  as  against  the  sheriff.  Besides,  this  is  an  action 
for  taking  insufficient /^/^e/^e'^  on  thestat.  West.  2.  c,  2.,  not  in- 
sufficient sureties  (c)  on  the  1 1  Geo.  2.  c.  19.,  and  there  is  no 
particular  limitation  of  the  sum  in  which  those  pledges  shall 
be  bound.     The  bond   therefore  may  be  considered  as  taken 

(a)  There  called  Rou9  v.  Patterson,  bility  of  the  pledges,  and  allowing 

(6)  Cited  4  Term  Rep.  B.  R.  454.  the  bond  to  be  assigned  with  a  view 

(c)  Though   this  distinction  may  to  prevent  vexatious  replevins,  was 

seem  at  first  sisht  to  be  warranted  by  the  object  of  the  23d  section  of  the 

the  form  of  the  declaration  in  this  stat.  11  Geo,  2.  c.  19.  which  has  ra- 

case,  especially  if  compared  with  that  ther    modified    and     improved    the 

in  Concanen  v.  LetlibridgCy  ante,  36.  former  security  than  created  a  new 

which  followed  the  words  of  the  stat.  one.   The  pledges  therefore  required 

11  Geo.  2.  c.  19.,  yet  it  is  in  reality  by  the  stat.  West.  2.  c,  2.  and  the 

without  foundation.  Before  the  pass-  sureties  by  the  1 1  Geo,  2.  c.  1 9.  are 

ing  the  stat.  11  Geo,  2.  c.  19.  the  in  effect  the  same;  and  in  practice 

constant  usage  was  to  take  a  bond  no  more  than  one  bond  is  ever  taken, 

from  the  pledges  in  replevin,  on  the  It    seems    then    highly    reasonable, 

stat.  West.  2.  c.  2,  the  word  plegd  though  thestat.  West.  2.  c.2.  directs 

being  holden  to  be  synonymous  with  that  the  sheriff  shall  be  answerable 

iuretiety  according  to  Holt  and  Trchy,  for  the  price  of  the   beasts    if  the 

Ch.  J.  1  Lord  Raym.  278.  See  also  pledges  are  insufficient,  yet  since  the 

Lutw.  687.  Dalton,  Sher.   438.   ch.  stat.  11  Geo,  2.  c,  19.  s.  23.  made  in 

113.   But  the  sum  in  which  the  bond  pan  materia  has  enlarged  the  security 

should  be  taken,  appears  not  to  have  to  a  given  extent,  that  he  should  be 

been  defined.    To  make  the  security  liable  to  the  same  extent  in  an  action 

more  efiectual  by  fixing  the  responsi-  on  the  case. 

on 
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1795.     on  the  stat  West.  2.  12  Mod.  380.  The  Duke  of  Ormand  ?. 

g^j^j,"     BrierleT/f  1  Lord  Raym.  278.  Blackett  v.  Crissop. 

against  [Lord  Ch.  J.  The  sureties  under  the  stat  1 1  Geo.  2.  c.  ig. 
seem  to  have  been  substituted  in  lieu  of  the  pledges  under  the 
Stat.  West.  2.] 

Bond  was  going  on  with  his  argument,  when  the  Court  inter- 
fered and  said,  that  notwithstanding  the  late  determinations  oq 
the  subject,  the  good  sense  and  justice  of  the  case  seemed  to  be, 
that  the  sheriff  should  be  liable  no  farther  than  the  sureties 
would  have  been,  if  he  had  done  his  duty  and  taken  a  bond 
under  the  stat.  11  Geo.  2.  c.  19.  and  they  had  been  sufficient; 
that  their  responsibility  was  limited  by  that  statute  to  double 
the  value  of  the  goods  distrained,  which  sum  ought  to  be  the 
measure  of  damages  against  the  sheriff*  The  Court  therefore 
recommended  to  the  counsel  on  both  sides  to  agree  to  reduce 
the  sum  found  by  the  jury  to  that  level ;  in  which  they  seemed 
to  acquiesce.  The  rule  therefore  to  reduce  the  damages  to  the 
rent  in  arrear  was  discharged,  and  another  rule  to  reduce  them 
to  the  amount  of  double  the  value  of  the  goods  distrained,  was 

Made  absolute. 


END   op  TRINITY   TERM. 


[In  the  last  Edition  of  these  Reports,  the  rules  of  Hilary  Term, 
Zb  Geo.  III.  which  will  be  found  at  441,  afite,  were  inserted 
in  this  place.] 
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CASES 

1795. 


ARGUED  AND  DETERMINED 


IN  THE 


Court  of  COMMON  PLEAS, 


IN 


Michaelmas  Term, 

In  the  Thirty-sixth  Year  of  the  Reign  of  George  III. 


D'Eguino  against  Bewicke.  ??"^' 

^  Kov.  7tii. 

npHIS  was  an  action  on  a  policy  of  insurance,  the  facts  of  A  policy  of 
which  were  the  following: — The  policy  was  effected  5^  cflected  on 
iember  10th  1793,  on  goods  on  board  the  ship  Liiile  Betsey^  on  **^*P'  ^"^^ 
a  voyage  at  and  from  London  to  St.  Sebastian  in  Spain^  war^  A. to c.ww> 
ranted  to  depart  with  convoy  for  the  voyage.     No  convoy  was  JJ|Jt  ^^ 
appointed  directly  to  St.  Sebastian^  but  on  the  7th  of  November  convoy  for 
the  ship  sailed  from  Spitheadf  under  convoy  of  a  squadron  of  The  convoy 
frigates,  the  commander  of  which  had  orders  from  the  admiralty,  to^^^^JJ 
^*  to  take  with  him  the  Dido  frigate  and  Weazle  sloop  of  war,  in  the  course 
<^  and  proceed  to  Gibraltar^  and  to  take  with  him  the  trade  c. 
**  bound  to  Gibraltar^  and  also  such  ships  as  should  be  at  Spit^  This  is  a 

,  compliance 

^<  head  bound  to  Bilboa,  and  to  detach  the  Weazle  with  the  lat-  with  the  war- 


« 


ter,  with  orders  to  see  them  safe  to  Bilboa^  and  after  so  doing,  ^e^do^ 

**  to  return  to  England^  taking  under  his  convoy  such  vessels  as  writers  are 

<<  he  should  ^find  at  Bilboa  bound  for  England.''     On  the  29th  ship^ng 

of  November  the  commodore  made  a  signal  for  the  Weazle  to  <»P^»»red  m 

".  the  passage 

part  company,  and  take  with  her  such  ships  as  were  bound  to  from  j?.  to 

C.  The  term 

convoy,  in  a  policy,  means  stich  a  convoy  as  shall  be  appointed  by  government  (a). 

(/r)  [Vide  De  Garay  y.  Clagget^  Parkj  Ins.  455.  6th  edit.    Audley  v.  Duff^  2 
Bos.  &  Pull.  111.] 

Bilboa 
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1795.     Bilboa  and  St.  Sebastian^  the  captain  *of  the  Weazle  having  had 
-jr^ —     previous  instructions  from  the  commodore  **  to  take,  when  the 
agiiimt      *^  signal  to  part  company  should  be  made,  the  vessels  bound  to 
*^<^'-    «<  Bilboa  and  St,  Sebastian  under  his  convoy,  and  see  them  in 
L     ^^*  J  «<  safety  off  Bilboa^  there  to  inquire  if  there  were  any  vessels 
**  bound  to  Englandj  and  to  take  any  such  under  bis  convoy  to 
*<  SpitheadJ*     The  Weazle  accordingly  left  the  rest  of  the  fleet, 
taking  the  Little  Betsey  and  other  ships  under  convoy  for  Bil' 
boa  and  Sebastian^  but  soon  after  parted  from  them  in  chace  of 
a  strange  ship,  and  did  not  afterwards  join  them.     The  Little 
Betsey  arrived  in  safety  off  Bilboa^  which  was  in  her  course  to 
jS^.  Sebastian^  but  was  taken  by  the  French  in  her  passage  be- 
tween the  former  port  and  the  latter. 

At  the  trial,  it  was  objected  that  the  warranty  had  not  been 
complied  with,  the  convoy  being  only  to  Bilboa;  but  the  Lord 
Chief  Justice  left  it  to  the  Jury  to  determine  whether  there  was 
not  a  sufficient  convoy  within  the  meaning  of  the  policy,  and  a 
verdict  was  found  for  the  Plaintiff 

A  new  trial  was  now  moved  for  by  JLe  Blane^  SerjL,  wh^  con- 
tended that  warranties  were  to  be  strictly  construed,  that  there 
was  a  non-compliance  with  the  warranty  in  this  case,  and  the 
Plaintiff  was  therefore  not  entitled  to  recover :  that  howew 
near  the  port  of  St.  Sebastian  might  be  to  Bilboa  (a),  the  prin- 
ciple was  the  same,  and  a  convoy  to  Bilboa  could  no  more  be 
construed  to  be  a  convoy  to  St.  Sebastian^  than  a  convoy  to  the 
Cape  of  Good  Hope  would  be  a  convoy  to  the  East  Indies:  and 
he  cited  the  case  of  Hibbert  v.  PigoUy  Parke's  Insurance^  S39. 

BuLLER,  J.  The  case  of  Hibbert  v.  Pigou  is  not  applicable  to 
this,  for  there  a  convoy  was  appointed  and  actually  sailed  from 
Jamaica  to  England.  As  to  my  Brother  Z>  Blatters  instance  of  a 
convoy  to  the  Cape  of  Good  Hope^  I  entirely  differ  from  him  in 
that  point,  for  if  Government  thought  a  convoy  to  the  Cape  was 
a  sufficient  protection  to  the  East  India  trade,  and  the  usage 
were  for  the  East  India  ships  to  sail  with  a  convoy  only  to  the 
Cape^  and  to  consider  that  as  the  East  India  convoy,  and  no 
other  convoy  was  appointed  to  (he  East  Indies^  I  should  hold 
that  the  warranty  was  complied  with ;  though  I  agree,  that  if 
there  were  another  convoy  to  the  East  Indies^  it  would  be  other- 

(a)  From  the  nearness  of  5!^.  Seboi*  with  the  convoy,  she  would  have  af- 
Han  to  BUboOf  it  seems  that  if  the  forded  protectiaB  to  ships  g^tog  to 
Weaxle  had  continued  in  company     both  ports* 

wise. 
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vise.  The  ^captain  of  a  mercbant  ship  has  nothing  to  do  with,      1795. 
nor  can  he  know  the  instructions  from  the  Admiralty  to  the 
King's  officers,  but  must  take  such  convoy  as  he  finds.     I  am 
therefore  of  opinion  that  there  is  no  ground  at  all  for  this  mo-  r^^Tftl^i 
tion. 

Heath,  J.,  of  the  same  opinion.  The  owner  of  a  ship,  when 
he  makes  an  insurance,  cannot  know  the  orders  of  the  Admi- 
ralty respecting  convoys. 

RooKE,  J.  The  ground  stated  by  my  Brother  Le  Blanc  seems 
to  me  to  be  more  fit  for  the  Jury  than  the  Court,  and  the  Jury 
have  found  that  the  convoy  was  sufficient. 

Lord  Ch.  J.  Eyre.  I  am  satisfied  with  the  finding  of  the 
Jury. 

Rule  refused. 


QuiN,  Executrix  of  Quin,  against  Keefe.  koT^. 

THE  testator  and  the  Defendant  both  beini;  resident  in  this  '^f  <^^!5 
^  will  not  di*- 

country,  the  Defendant  contracted  a  debt  to  the  testator  chargeaDe- 
for  work  and  labour,  for  which  the  executrix  held  him  to  baiL  [|[°h^J^^ 
Upon  this  a  rule  was  obtained  to  shew  cause  why  he  should  not  bail  for  a 
be  discharged  on  entering  a  common  appearance,  on  the  ground  tractd^ia 
that  he  had  become  a  bankrupt  in  Ireland^  and  there  obtained  this  country, 

*  out  of  cu»- 

a  certificate.  tody,  on  a 

common  ap« 
pearance,  on  an  affidavit  of  hia  baring  become  a  bankrupt  in  Irdand,  and  there  obtnned  his  certificate^ 
but  will  put  him  to  plead.  But  a  general  plea  of  bankruptcy  in  Irdand,  referring  to  an  Iruh  act  of  par- 
liament, and  concluding  to  the  country  (in  a  mode  similar  to  that  given  by  stat.  5  G»2,c.  SO.  f.  7.  to 
bankrupts  in  Engfand)  is  clearly  bad  (a). 


(a)  [Where  a  debt  is  contracted  in 
a  fore^  country,  a  discharge  ao* 
coirdiDg  to  the  law  of  that  country  is 
a  bar  to  an  action  brought  in  our 
own  courts,  BaliarUine  v.  Chiding, 
CkK  B.  L.  547.  1st  edit.  Potter  v. 
Broum,  S  East,  124.  But  not  where 
by  the  foreign  law  the  remedy  only  is 
barred,  Witiiams  ▼.  Jones,  13  £ast» 
439.;  and  a  foreign  bankruptcy  and 
certificate  is  no  bar  to  a  demand  for  a 
debt  contracted  m  EngUind,  Smith  ▼. 
Buchanan,  1  East,  6.  Lewit  v.  Owen, 
4  B.  &  A.  654.  But  on  the  construc- 
tion of  the  statute  54  G.  3.  c.  137.  it 
has  been  held,  that  a  debt  contracted 
in  England  by  a  trader  residing  in 
Scotland,  ii  bftrred  by  ft  ditduufc  wi- 


der a  sequestration  issued  in  con- 
formity to  that  statute,  in  like  manner 
as  debts  contracted  in  Scotland,  Sedm* 
way  V.  Hay,  2  B.  &  C.  12.  See  also 
Odwin  V.  r'orhei,  1  Buck,  57.  and  the 
judsment  in  the  same  ease,  rqKNrtad 
by  J.  Henrv,  Esq.  The  Royal  Bank 
of  Scotland  V.  Cuthbert,  l  Rose,  462. 
That  the  Court  will  not  discham 
the  Defendant  upon  motion,  on  tne 
ground  of  a  foreign  certificate,  but 
will  put  him  to  plead  bis  discharge, sea 
PhUpotU  V.  Reed,  1  Brod.  &  Bing.  13. 
Bamfield  v.  Andenon,  5  B.  Moore, 
331.  WhitHngham  v.  Be  la  Rieu,  2 
Chitty's  Rep.  53.  Earlier  ▼•  La»» 
gmhe,id.  55.) 

Le  Blanc 
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1795.  he  Blanc  shewed  cause.  Ireland  is  clearly  a  foreign  countijf 
"^Z^  and  there  is  no  instance  of  a  certificate  or  any  thing  analogous  to 
agpintt  it,  in  a  foreign  country,  being  allowed  to  be  a  bar  to  the  recoTcij 
of  a  debt  contracted  here ;  for,  according  to  the  opinion  of  Lord 
Talbot,  a  certificate  here  would  be  no  bar  to  such  recovery  ia 
the  Plantations.  Beaw^s  Lex  Merc.  53 1.  last  edit.  If  the  debt 
had  arisen  in  Ireland,  and  the  party  had  obtained  bis  certificate 
in  that  country,  the  courts  here,  by  the  courtesy  of  nation^ 
would  give  efiect  to  it,  if  the  Plaintiff  were  to  attempt  to  en- 
force the  contract  here.  But  it  is  totally  a  different  thing  when 
the  debt  is  contracted  in  this  country,  and  the  debtor  attempti 
to  evade  the  payment  of  it,  by  withdrawing  himself  to  a  (breigo 
country,  there  becoming  a  bankrupt,  and  then  setting  up  the 
bankrupt  laws  of  that  country  as  a  defence.  But  at  all  events 
the  Court  will  not  interfere  in  a  summary  way,  but  will  put  the 
Defendant  to  plead. 

Adair,  Seijt.,  contrit.  The  operation  of  bankrupt  laws  in  fo- 
reign countries  is  allowed,  to  many  purposes,  to  have  efiect  here^ 
C  554  ]  <^^  ^^^  bankrupt  laws  of  England  are  adopted  in  Irekmd.  Up- 
on this  principle,  in  a  case  of  lynch  v.  M*Kenny,  where  the  De- 
fendant, having  contracted  a  debt  in  Ireland,  came  to  IjondoH, 
there  entered  into  partnership  with  one  Kay,  and  afterwards  be- 
came a  bankrupt  and  obtained  his  certificate,  but  an  Irish  cre- 
ditor, having  discovered  his  residence  in  England,  came  here 
and  held  him  to  bail,  Mr.  Justice  Aston  made  an  order,  dated 
August  21, 1776,  to  discharge  him  on  filing  common  bail,  on  an 
affidavit  that  the  debt  became  due  previous  to  the  issuing  the 
commission,  and  his  obtaining  bis  certificate. 

Lord  Chief  Justice.  The  ground  ought  to  be  perfectly  plain 
where  the  Court  is  called  upon  to  interfere  in  a  summary  way. 
If  there  is  the  least  doubt,  the  party  must  put  the  matter  upon 
record  by  pleading.  I  agree  with  the  distinction  made  by  my 
Brother  Le  Blanc,  between  the  cases  of  a  debt  contracted  in  a 
foreign  country  and  here,  for  by  changing  the  Jorum  the  parties 
do  not  change  the  nature  of  the  thing.  But  we  cannot  decide 
the  question  on  this  application. 

BuLLER,  J.  It  is  enough  to  say  against  this  motion,  that  the 
point  is  new  in  this  court.  It  is  not  new  in  the  King^s  Bench, 
though  I  do  not  know  that  there  is  any  case  in  print  on  the  ef- 
fect of  a  certificate  in  Ireland  upon  a  debt  contracted  here. 
As  to  the  order  which  Mr.  J.  Aston  is  stated  to  have  made,  in 

that 
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that  case  the  Defendant  carried  on  trade,  and  became  a  bank- 
rupt here,  and  the  debt  might  have  been  proved  under  the  com- 
mission here. 

Rule  discharged. 


1795. 

QuiN 
againsi 
KxBn. 


In  consequence  of  the  refusal  of  the  Court  to  interfere,  the 
Defendant  pleaded  ^^  For  a  general  plea  in  this  behalf,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided 
(being  the  act  of  parliament  after  mentioned),  that  he  the  said 
Defendant  after  the  24th  day  of  June  1772,  mentioned  in  a 
certain  act  of  parliament,  intitled  ^An  Act  to  Prevent  Frauds 
committed  by  Bankrupts',  passed  in  a  certain  parliament  of 
our  lord  the  now  king  of  this  kingdom  of  Ireland^  holden  at 
Dublin  in  the  said  kingdom  of  Ireland ^  in  the  11th  and  12th 
years  of  the  reign,  &c.  to  which  said  parliament  the  right  and 
authority  of  making  laws  in  this  behalf  in  the  said  kingdom 
of  Ireland  belonged,  and  before  the  suing  out  the  original  writ 
of  the  Plaintiff,  to  wit,  on  the  26th  oijuly  1795,  at  Dublin 
aforesaid,  became  a  bankrupt,  within  the  intent  and  meaning  [  555  ] 
of  the  said  statute,  and  of  other  the  laws  then  and  now  in 
force  in  the  kingdom  of  Ireland  concerning  bankrupts,  to  wit, 
at  London^  &c  and  that  the  said  several  causes  of  action  afore- 
^  said  did  accrue  before  such  time  as  the  Defendant  so  became 
^  a  bankrupt  as  aforesaid",  and  concluded  to  the  country. 

At  the  trial  at  Guildhall  a  case  was  reserved,  stating  the  facts 
above  mentioned,  which  Le  Blanc  was  now  going  to  argue,  when 
the  Court  observed  that  in  the  form  in  which  the  plea  stood 
upon  the  record,  it  was  clearly  bad,  and  therefore  the  Plaintiff 
was  entitled  to  judgment  without  entering  further  into  the 
question. 

Fostea  to  the  Plaintiff. 


Wilkes  against  Ellis.  7jur«%. 

*=>  Nov.  19th. 

^HIS  was  an  action  of  debt  brought  by  the  Chamberlain  of  Qm.  Whe- 
London^  on  the  stat.  6  Anne^  c.  1 6.  to  recover  the  penalty  in^  go^b^ 
given  by  that  statute  against  the  Defendant,  for  acting  as  a  fuctionwith- 

of  London^  by  an  auctioneer  who  has  paid  the  duty  of  205.  for  a  licence  required  by  the  stat.  17  Geo.  S. 
c.  50.  but  who  has  not  been  admitted  as  a  broker,  by  the  Court  of  Mayor  and  Aldermen,  makes  him 
liable  to  the  penalty  of  the  6  Ann.  c.  16.  for  acting  as  t  broker  without  being  so  admitted?  ScnMe  that 
it  does  not. 

:  broker 
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1795.     broker  within  the  city,  ii<yt  having  been  admitted  as  sndi  by  the 
=  Court  of  the  Mayor  and  Aldermen ;  the  ofl^nce  being  laid  in 

atprirut      the  declaration  to  be,  that  <*  he  took  upon  himself  to  act  as  a 
^^^'      <<  broker,  and  as  a  broker  for  a  certain  reward  to  him  to  be 
**  therefore  given,  sold  by  auction  for  one  John  BaiUy^  certain 
^  goods  and  chattels,  &C.'' 

The  evidence  at  the  trial  was,  that  the  Defendant,  who  was  a 
freeman  and  liveryman  of  Z>on(/(?;i,  and  had  paid  the  duty  of  SOfc 
required  by  17  Geo.  S.  c.  50.  as  a  licensed  auctioneer y  had  sold  the 
goods  mentioned  in  the  declaration  by  public  auction  tor  BaSey 
who  was  the  owner  of  them,  and  on  a  case  reserved,  the  question 
was,  whether  the  Plaintiff  was  entitled  to  recover,  t.  e.  whether 
the  selling  goods  by  public  auction  was  acting  as  a  broker, 
within  the  meaning  of  the  statute? 

This  case  was  twice  argued:  the  first  time  by  Sose,  Seijt, 
Recorder  of  London^  for  the  Plaintiff,  and  Cockellj  Serjt.,  for  the 
Defendant;  the  second,  by  Adair^  Seijt.,  for  the  Plaintifi^  and 
Le  Blancj  Seijt.,  for  the  Defendant  On  the  part  of  the  Plam- 
tiff  the  arguments  were  the  following :— - 

The  Defendant  having  sold  goods  by  auction,  without  being 
previously  admitted  as  a  broker  by  the  Court  of  Mayor  and 
Aldermen,  has  incurred  the  penalty  of  25/.  given  by  the  statute 
[  556  ]  6  Anncj  c.  16.  the  words  of  which  are,  **  That  all  persons  that 
**  shall  act  as  brokers  within  the  city  of  London  and  liberties 
<<  thereof,  shall  from  time  to  time  be  admitted  so  to  do  by  the 
**  Court  of  Mayor  and  Aldermen  of  the  said  city  for  the  time 
**  being,  under  such  restrictions  and  limitations  for  their  honest 
^*  and  good  behaviour,  as  that  court  shall  think  fit  and  reason- 
^  able."  Now  a  broker  is  a  person,  who  for  a  reward  makes  a 
transfer  of  property,  whether  the  transfer  be  by  private  contract 
or  public  sale.  There  is  nothing  in  the  mode  of  selling  by  auc- 
tion that  exempts  the  auctioneer  from  the  capacity  and  situation 
of  a  broker,  which  arises  out  of  the  nature  of  a  sale.  Thus  the 
word  auctio  in  classical  language  means  a  sale  by  a  broker,  and 
auetionem  vendere{a)  is  used  in  that  sense  by  Cicero  in  oratione 

pro 

(a)  The  Latinity  of  this  phrase  atic-  that  the  sale  alluded  to  was  a  public 

Uonem  vendere  is  so  very  doubtful,  sale  by  auction,  and  not  such  a  one 

that    the   commentators  on   Tully,  as  would  answer  to  the  modem  de- 

with  ^eat  reason,  conjecture  that  the  scription  of  a  sale  by  a  broker.  Thus 

text  m  this  place  is  imperfect.    But  in  a  preceding  page  it  is  said,  *<  Atuf" 

however  that  may  be,  it  is  manifest  **  ^nrm  in  Gralli&r.  hie  QuintiusNar- 

in  many  other  parts  of  the  oration,  **  bone  se  facturum  esse  proteribit 

^eanun 
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pro  P.  Quintio.  Ainsm.  Did.    Thus  too  in  legal  phraseology      I79& 
the  term  auxionarii  is  interpreted  to  mean  "  brokers."  Blount* s     ^^^ 
Iaiw  Did.  And  in  SpelmarCs  Glossary^  atidionarii  are  described      o^aiiut 
to  be  *'  qui  publicis  subhastationibus  prsesunt,"  **  propolse,  quos        "^ 
"  Anglice  brokers  dicimus." 

In  Jacobus  Law  Did.  the  word  brokers  is  rendered  ''brocarii 
et  atictionarii*\  and  auctionarii  *^  sellers  or  retailers,  but  more 
properly  brokers.** 

And  in  the  several  acts  of  parliament  to  regulate  the  business 
of  brokers,  they  are  described  to  be  persons  who  make  bargains 
and  contracts  between  other  persons,  concerning  their  goods  and 
merchandize.  1  Jac.  X.c^U  8  &  9  ^*  3.  c.  20.  s.  60.  8  &  9 
W.  3.  c.  32.  10  Anne^  c.  19.  s.  121.  6  Geo.  1.  c.  18.  s.  21.  S  Gee. 
2.  c.  31.  7  Geo.  3.  c.  8.  s.  8.  Which  description  clearly  compre* 
hends  an  auctioneer,  who  is  an  agent  both  for  the  buyer  and 
seller.  Upon  this  principle,  that  broker  is  a  generic  term,  in- 
cluding all  persons  who  make  bargains  for  the  sale  ofproper^i 
many  cases  have  been  decided.  Thus  in  Bosworih  v.  Machado^ 
eor.  Lee^  Ch.  J. (a),  it  was  holden  that  a  person  who  sold  South 
Sea  stock,  was  a  broker  within  the  meaning  of  the  statute  SAnnef 
c.  16.  So  also  was  the  case  of  Janson  v.  Green^  4  Burr.  3 103* 
If  it  should  be  said,  that  the  stat.  17  Geo.  3.  c.  50.  imposes  upon 
auctioneers  in  London  and  Westminster^  an  annual  duty  of  205.  [  ^^7  3 
for  a  licence,  unless  they  are  also  authorized  by  the  Mayor  and 
Aldermen  of  LondoHy  to  act  as  brokers  within  the  city,  in  which 
case  the  duty  is  only  5;.,  and  therefore  that  the  two  characters 
are  distinct  and  independent  of  each  other,  or  at  least  that  an 
auctioneer  who  has  paid  the  duty  of  %0s.  is  not  obliged  to  pay 
a  farther  duty  to  the  City  of  London^  it  is  to  be  observed,  that 
this  statute  is  merely  a  revenue  act,  the  sole  object  of  which  is 
the  raising  a  tax  for  Government;  that  it  did  not  mean  to  in- 
fringe the  rights  of  the  city,  nor  can  it  alter^  in  whatever  man- 
ner it  may  be  worded,  the  nature  of  the  business  of  auctioneer 
and  broker,  and  make  things  different,  which  are  substantially 
the  same*  So  general  indeed  has  been  the  conviction  that  auc- 
tioneers were  within  the  meaning  of  the  stat.  6  Anne^  c,  16.  that 

"  eariun  rerum,  quae  ipsius  erant  pri-  "  proscripsisset,  vendere.*'   And  after 

"  vatSB.    Ibi  turn  vir  optirous  Sextus  a  few  sentences^ ''  auctionem  velltyo- 

'*  Naevius  horninem  multis  verbis  de-  cere  desistit." 

**  terret,  ne  auctionetur;  euin  non  ita  (a)  At  Guildhail,  Sittings  after  7Vi- 

^  cominode  posae  eo  tempore,  qua  nitjf  Term  1745. 

the 
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1795.      the  constant  usage  in  the  city  has  been,  for  them  to  be  admitted 
y^^^        as  brokers  by  the  court  of  Mayor  and  Aldermen. 
mgairui  On  the  part  of  the  Defendant  the  arguments,  were  the  fol- 

"^^  lowing.  The  true  definition,  of  a  broker  is,  that  of  a  person 
who  makes  a  private  bargain  between  other  persons,  but  not  a 
public  one,  CaweFs  Interpr,  In  the  stat.  1  Jac.  1.  c  21.  he  is 
described  to  be  a  person  who  makes  bargains  between  mer- 
chant and  merchant.  A  broker  also  both  buys  and  sells,  but 
an  auctioneer  only  sells.  A  broker  therefore  is  essentially  dif- 
ferent from  an  auctioneer.  Brokers  too  are  subject  to  the 
bankrupt  laws  by  the  provision  of  the  stat.  5  Geo.  2.  c.  SO. 
5.  39-  But  auctioneers  are  not  included  in  that,  provision. 
With  respect  to  the. definitions  given  in  the  several  dictionaries, 
as  they  all  difier  from  each  other,  perhaps  there  is  little  reli- 
ance to  be  placed  on  any. 

By  a  charter  of  Ed.  3.,  no  persons  were  to  be  brokers,  bat 
such  as  were  chosen  by  the  merchants  belonging  to  the  mys- 
teries in  which  they  were  to  act,  which  corresponds  with  the 
recital  of  the  stat.  1  Jac.  1.  c.  21,  but  which  never  could  be 
extended  to  auctioneers.  By  a  charter  also  of  Hen.  7*  con- 
firmed by  Car.  1.  the  business  of  selling  by  auction  was  con- 
fined to  an  officer  called  an  Outroper  (a),  and  all  other  persons 
were  prohibited  from  selling  goods  or  merchandize  by  public 
claim  or  outcry.  But  long  before,  and  at  that  time,  brokers 
exercised  their  trade  in  the  manner  described  in  the  stat.  1  Jac. 
[558  ]  \,  c.  2\.  The  two  characters  were  therefore  different  at  that 
time,  and  the  difference  between  them  is  most  evidently  recog- 
nized by  the  stat.  17  Geo.  3.  c.  50,  which  varies  the  duty  to  be 
paid  for  a  licence,  according  to  the  circumstance  of  the  auc- 
tioneer being  admitted  a  broker  or  not,  and  therefore  implies 
that  it  is  not  necessary  for  him  to  be  so  admitted,  unless  he  acts 
as  a  broker,  as  distinguished  from  an  auctioneer. 

The  Court  seemed  disposed  to  be  of  opinion  in  favour  of  the 
Defendant,  but  they  intimated  a  wish  for  some  precise  infor- 
mation, whether  before  the  passing  the  stat.  17  Geo,  3.  c.  50, 
auctioneers  were  liable  to  be  called  upon  to  be  admitted  as 
brokers,  and  whether  in  fact  the  usage  was  for  them  to  be 
so  admitted. 

However,  on  a  subsequent  day,  before  any  farther  steps  were 
taken,  Adaivj  after  stating  that  he  had  consulted  his  clients  on 

(o)  This  was  suggested  by  the  Chief  Justice,  on  the  first  argument. 

tlie 
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the  subject)  moved  to  discontinue  the  action,  evidently  from  an 
apprehension  that  the  judgment  of  the  Court  would  be  against 
him,  and  a  precedent  established  unfavourable  to  the  revenues 
of  the  corporation  of  London. 

Leave  to  discontinue  was  accordingly  granted,  upon  an  under- 
taking not  to  bring  any  fresh  action  against  the  Defendant* 


1795. 

^-^■^"^^^ 

Wilkes 
against 
Elus. 


Da  Costa  against  Ledstone, 

/^LAYTONf  Seijt,  shewed  cause  against  a  rule  for  judgment 
as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  in  due 
time  after  issue  joined.  The  issue  was  joined  in  Trinity  term, 
the  application  therefore  he  said  was  premature,  and  ought  not 
to  be  made  till  the  third  term.  Baker  v.  Newman^  ante^  vol.  i. 
123.  Woulfe  v.  Sholls,  ibid.  282.  In  some  instances  indeed, 
the  Court  had  relaxed  the  rule,  where  it  appeared  that  there 
was  time  enough  for  the  plaintiff  to  have  proceeded  to  trial  in 
the  same  term  in  which  issue  was  joined.  Frampton  v.  Payne^ 
ibid.  65.  But  here  the  affidavit  was  general,  that  issue  was 
joined  in  Trinity  term.  Though  the  plaintiff  was  too  late  to 
give  notice  of  trial  in  the  present  term,  yet  the  Court  would 
not  anticipate  a  default  which  they  had  refused  to  do,  on  a  si- 
milar application,  last  term,  in  another  case. 

Le  Blancy  Serjt.,  in  support  of  the  rule,  relied  on  the  prac- 
tice, which  he  contended  to  be  that  this  motion  might  be  made 
in  the  second  term.     But 

The  Court,  without  laying  any  stress  on  the  affidavit  being 
general  (i),  said  that  the  practice  was  now  settled,  that  the 
Defendant  could  not  apply  for  judgment  as  in  case  of  a  nonsuit 
before  the  third  term,  and  though  the  Plaintiff  was  too  late  to 
try  in  this  term,  they  would  not  punish  a  default,  before  it  was 
actually  committed. 

Rule  discharged. 


Thwtdaift 
Nov,  19th. 

Judgmental 
in  case  of  a 
nonsuit  for 
not  proceed- 
ing to  trial* 
cannot be 
moved  for 
Ull  the  third 
term  after 
that  in  which 
issue  is  join- 
ed ;  where 
the  affidavit 
is  genera], 
that  issue 
was  joined  ia 
that  term 
(a). 


[559] 


[(a)  Vide  anie^  vol.  i.  p.  65^  note 

(6)  Qm,  therefore,  whether  the  for- 
mer practice  of  giving  judgment  as 
in  case  of  a  nonsuit  m  the  second 


term,  where  it  appeared  that  issue 
was  joined  early  enough  in  a  term  to 
have  gone  to  trial  in  the  same  term, 
be  done  away  by  this  decision? 


vol.  II. 


8  2 


Turner 
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1796. 

Saturday, 
Nov,  Slit. 

Church- 
wardens de 
Jacto  may 
maintain  an 
action 
against  a 
former 
church- 
warden, for 
money  re- 
ceived by 
blm  for  the 
use  of  the 
parish, 
though  the 
validity  of 
the  election 
of  the  Plain- 
tiff to  the 
office  be 
doubtful, 
and  though 
they  be  not 
the  immedi- 
ate success- 
ors of  the 
Defendant. 


[560  ] 


Turner  and  Another  against  Batnes. 

A  SSUMPSIT  by  the  churchwardens  of  the  parish  of  Siaw 
Market  in  StjjffhJk,  against  a  former  churchwarden.  The 
usage  of  the  parish  had  been,  for  the  vicar  to  choose  one  church- 
warden, and  the  parishioners  the  other.  But  disputes  having 
arisen,  both  the  Plaintiffs  were  chosen  by  the  parishioners  at 
Easter  1794',  and  continued  in  office  until  Easter  1795;  during 
which  time,  viz,  in  Hilary  term  179^9  the  action  was  brought 
against  the  Defendant,  who  had  been  churchwarden  from 
Easter  1790,  to  Easter  1791i  &nd  who  had  admitted  a  sumctf 
money  to  be  in  his  hands,  on  the  balance  of  his  accounts  at 
Easter  1791»  when  he  went  out  of  office. 

The  first  count  of  the  declaration  was,  for  money  had  and 
received  to  the  use  of  the  Plaintiffs  as  churchwardens^  and  the 
promise  to  them  as  churchwardens.  The  second  for  money  had 
and  received  to  the  use  of  the  inhabitants  of  the  said  parish  cf 
Stow  Market^  and  the  promise  to  the  Plaintififs  as  church- 
wardens. The  third  on  an  account  stated  with  the  Platntiffi 
as  churchwardens,  of  money  owing  from  the  Defendant  to 
them  as  churchwardens,  and  the  promise  accordingly.  The 
fourth  on  an  account  stated  with  the  Plaintiffs  as  church- 
wardens, of  money  owing  from  the  Defendant  to  the  inhabitants 
of  the  said  parish^  and  the  promise  to  the  Plaintiffs  as  church- 
wardens, and  the  breach  was  laid  to  the  damage  of  the  inhabit- 
ants of  the  said  parish  (a). 

At  the  trial  before  Mr.  Justice  Ashhurst  at  the  last  Suffolk  as- 
sizes, the  Plaintiffs  were  nonsuited,  chiefly  on  two  grounds, 
Ist,  That  they  were  not  duly  appointed  churchwardens,  and 
2dly,  That  they  were  not  the  immediate  successors  of  the  De- 
fendant in  the  office. 

A  rule  having  been  granted  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside,  and  a  new  trial  granted.  Bond,  Serjt^ 
shewed  cause. 

It  is  not  sufficient  to  maintain  this  action,  that  the  Plaintiffs 
were  churchwardens  de  facto^  but  they  ought  to  be  so  de  jure. 
Thus  it  is  laid  down  4  Vin.  Abr,  527^  Andrews  v.  Eagle^  that  if 
there  be  a  churchwarden  de  jure  and  one  de  Jacto  in  the  same 

(a)  See  Cro.  Eliz.  145  and  179.  Iladman  v.  Ringwoody  4  Vin.  Abr.  S^S. 
(M.  s),  Whilmorc  v.  Bridges, 

parish, 
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parish,  the  latter  cannot  justify  the  laying  out  or  receiving  1795* 
money,  but  he  is  accountable  to  the  former :  he  is  no  more  x^i[^ 
than  another  man,  and  he  that  is  de  jure  may  bring  an  indebi-  agmnu 
tatus  assumpsit  against  the  other.  Here  the  custom  of  the  pa- 
rish being  for  the  vicar  to  choose  one  churchwarden,  and  the 
parishioners  the  other,  the  election  of  both  by  the  parishioners 
was  clearly  illegal,  and  therefore  the  Plaintiffs  were  only 
churchwardens  de  facto.  By  the  118th  Canon  the  office  of 
all  churchwardens  and  sidesmen  shall  be  reputed  to  continue 
until  the  new  churchwardens  who  shall  succeed  them  shall  be 
sworn,  that  is  who  shall  lawfully  succeed  them.  But  whether 
they  were  duly  or  unduly  elected,  they  are  not  entitled  to 
bring  the  action,  not  being  the  immediate  successors  of  the 
Defendant.  It  appears  from  4  Vin,  Abr.  530.  and  1  Bum^a 
Ecclesiastical  Laxvy  381,  that  the  next  succeeding  church- 
wardens are  to  have  an  action  of  account  against  their  prede- 
cessors. There  is  no  privity  except  between  the  predecessors 
and  the  immediate  successors,  and  the  law  will  not  imply  an 
assumpsit,  after  a  party  has  been  so  long  out  of  office  that  seve- 
ral sets  of  successors  have  intervened. 

Le  Blancy  Seijt.,  on  the  other  side  was  stopped  by  the  Court, 
who  were  very  clearly  of  opinion  that  the  action  was  maintain- 
able by  the  Plaintiffs,  on  both  the  grounds  taken  in  the  argu- 
ment ;  that  being  admitted,  and  sworn  into  the  office,  and  acting 
as  churchwardens,  the  Defendant,  who  was  a  wrong-doer  in  with- 
holding the  money,  should  not  be  permitted  to  deny  their  right 
to  bring  the  action ;  and  that  churchwardens  being  a  corporation 
for  the  purpose  of  taking  care  of  the  goods  of  the  church,  the 
right  to  sue  for  money  withholden  from  the  parish  passed  from 
one  set  to  the  other,  it  being  perfectly  immaterial  whether  the 
immediate  or  any  other  successors  of  the  Defendant  brought 
an  action  which  was  not  founded  in  privity  between  them. 

Rule  absolute. 
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^^^  Kinder  and  Another  against  Paris. 

To  in  ac-     fpHIS  was  an  action  brought  under  the  8tat.  S3  Geo.  5.  c.  & 

tlon  bronght      ■  ^  ,  ^ 

by  the  as-  by  the  assignees  of  Arthur  Miller  an  insolvent  debtor  dis- 

M  IniwWent  charged  out  of  the  Fleet  prison,  as  indorsee  of  a  bill  of  ex- 
debtor,  to  re-  change  against  the  drawer.  The  first  count  of  the  declaration 
oi^ng  to  stated  the  drawing  of  the  bill,  the  acceptance  by  the  drawee, 
blTi'^^ir  ^^^  indorsement  by  the  payee  to  Arthur  Miller  before  the  Plaia- 
vency,  in  tiffs  became  such  assignees,  the  refusal  of  payment  by  the  ao 
Plaintiffir  ccptor,  and  the  protest  for  non-paymdnt  by  Miller^  of  all 
decUure,  that  which  premises  the  Defendant  afterwards  and  before  the  Plain- 
ation  of  the  tiffs  became  such  assignees,  had  notice.  By  reason  whereof  be 
d*''°to^°*  became  liable  to  pay  to  the  said  Arthur  Miller^  &a,  and  being 
{naoivent,  SO  liable,  and  the  said  sum  of  money  afterwards  and  when  the 
antproinUed  ^^^^  Arthur  Miller  was  so  discharged  as  aforesaid,  and  the  said 
to  pay  it  to  Plaintiffs  became  such  assignees  as  aforesaid,  bein^^  due  and 
siffneet,  it  is  Unpaid,  the  Defendant,  in  consideration  thereof,  afterwards  and 
^  ««tha^^  after  the  Plaintiffs  became  such  assignees  as  aforesaid,  promised 
the  cause  of  to  pay  them  the  said  sum  of  money,  &c.  There  was  also  a 
I^eduf  count  slating  that  the  Defendant  was  indebted  to  the  Plaintiffi 
^  ^^^  ^^  assignees,  for  money  paid,  before  the  Plaintiffs  became  a>- 
the  Plaintiffs  siguecs,  by  Arthur  Miller  to  the  use  of  the  Defendant,  in  con« 
sT^r*  and  sideration  of  which  the  Defendant  promised  to  pay  to  the  Plain- 
that  six  tiffs  as  assignees,  &c.:  and  a  similar  count  stating  the  debt  to 
dapscd  after  the  assignees  for  money  had  and  received  by  the  Defendant, 
the  cause  of   before  the  Plaintiffs  became  assignees,    to  the  use  of  Arthur 

action  first  .  i       t^i    •      to 

accrued  to  Miller^  and  a  promise  to  pay  to  the  Fiamtiits  as  assignees;  and 

Tent,"  and  ^^  breach  was  the  non-payment  to  the  Plaintiffs  as  assignees,  &c 

before  the  Plea  after  the  general  issue.     "  That  the  said  several  causes 

ti"e°writ"of  ^^  of  action  in  the  said  declaration  mentioned,  and  each  and 

Uie  Plain-  a  every  of  them  first  accrued  to  the  said  Arthur  Miller  before 

Qu,  Whe-  ^'  the  Plaintiffs  became  such  assignees  as  in  the  said  declaration 

MwlheDe-  "  ^^  mentioned,  to  wit,  at  London^  &c.,  and  the  said  Defendant 

fendant 

might  plead,  that  the  money  was  first  due  to  the  insolvent  more  than  six  years  before  the  actioo  vis 

brought,  and  that  he  had  made  no  cTjrrcss  jnromise  to  the  Plaintitis  within  six  years  (a)  ? 

Qu,  also,  Whether  in  such  an  action  the  Plaintiffs  must  not  prove  an  exj>reu  promise? 

After  a  party  has  once  amended  on  a  demurrer,  the  Court  will  not  give  him  leave  to  amend  again 
on  a  second  demurrer. 

(a)  [Tlie  proper  plea  in  this  case  on  that  plea,  the  Plaintiff  might  gi^e 

appears  to  be  that  which  was  first  evidence  of  an  acknowledgment  to 

pleaded  by  the  Defendant,  post,  p.  themselves,  within  six  years.] 
562,  note  (a)  and  upon  issue  joined 

«<  further 
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**  further  saith,  that  six  years  did  elapse  after  the  time  when 
**  the  said  several  causes  of  action,  and  each  and  every  of  them 
**  first  accrued  to  the  said  Arthur  Miller^  and  before  the  day 
'*  of  suing  out  of  the  ^original  writ  of  the  said  Plaintiffs  against 
"  the  said  Defendant,  and  this,"  &c. 

To  which  plea  there  was  a  general  demurrer  (a). 

In  support  of  the  demurrer  Hetfwood^  Serjt.,  argued  that  the 
plea  was  no  answer  to  the  declaration. 

In  all  the  counts  the  promise  is  stated  to  have  been  made  to 
the  Plaintiffs,  and  as  a  breach  of  promise  is  the  cause  of  action 
in  assumpsit,  no  cause  of  action  at  all  could  have  accrued  to 
the  insolvent.  Non  assumpsit  infra  sex  annos  to  a  bankrupt,  is 
no  plea  to  assumpsit  by  the  assignees,  6  Mod.  131,  Parkins  v. 
fVoollaston.  9,  Stra.  9l9j  Skinner  v.  Rebow.  But  if  the  original 
debt  to  the  insolvent  be  taken  as  the  cause  of  action  mentioned 
in  the  plea,  yet  there  might  have  been  an  express  promise  to 
the  Plaintiff,  as  stated  in  the  declaration,  to  which  allegation 
there  is  no  answer  in  the  plea. 

Le  Blancj  Serjt.,  contra^  contended  that  the  demurrer  ad- 
mitted that  the  cause  of  action  accrued  to  the  insolvent,  and 
more  than  six  years  before  the  action  brought;  an  express  pro- 
mise therefore  ought  not  now  to  be  insisted  on,  when  if  the  par- 


1795. 

KiNOCK 

against 
Paris. 

[♦562] 


{a)  As  the  pleadings  originally  stood, 
the  plea  was  <<  that  the  Defendant 
did  not  undertake  and  promise  in 
manner  and  form  as  the  Plaintiff  com- 
plained against  him,  at  any  time 
within  six  years  next  before  the  day 
of  suing  out  the  original  writ  of  the 
said  Plaintifis,"  &c. 

Replication.  *'  That  at  the  said 
several  times  when  the  said  several 
causes  of  action  in  the  said  declara- 
tion mentioned,  accrued  to  the  said 
Plaintiffs,  the  said  Defendant  was  in 
foreign  parts  beyond  the  seas,  to  wit, 
at  Grenada  in  the  West  Indies^  and 
there  altogether  lived  and  resided, 
and  continually  from  thenceforth 
until  he  the  said  Defendant  after- 
wards, to  wit,  on  the  1st  day  of  June 
1792,  returned  from  beyond  the  seas 
unto  this  kingdom  of  England,  to. 
wit,  at  London  aforesaid,  &c.  And 
the  Plaintiffs  further  said,  that  within 
six  years  next  after  the  return  of  the 
said  Defendant  from  beyond  the  seas 


as  aforesaid,  to  wit,  on  the  1st  day 
of  Juli/  1794,  they  the  said  Plaintiffs 
did  sue  out  their  original  writ  in  this 
behalf,  against  the  said  Defendant,*' 
&c. 

Rejoinder,  "  That  the  said  several 
causes  of  action  above  mentioned, 
and  each  of  them  first  accrued  to  the 
said  Arthur  Miller,  before  the  said 
Plaintiffs  became  such  assignees  as 
aforesaid,  to  wit,  at  London  afore- 
said. And  the  Defendant  further 
said,  that  six  years  did  elapse  after 
the  time  when  the  said  several  causes 
of  action,  and  each  and  every  of 
them,  first  accrued  to  the  said  Arthur 
Miller  and  before  the  day  of  the 
suing  out  of  the  original  writ  of  the 
said  Plaintiffs." 

Special  demurrer,  **  Because  the 
rejoinder  was  a  departure  from  the 
plea,  which  it  clearly  was  holden  to 
be,  and  the  Defendant  had  leave  to 
amend." 

ties 
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1795«  ties  had  gone  to  trial,  they  would  have  had  nothing  to  rest  on 
but  an  implied  promise,  raised  on  a  consideration  which  is  ad- 
mitted to  be  within  the  statute  of  limitations.  If  it  were 
allowed  the  Plaintiffs  now  to  insist  on  an  express  promise^ 
they  would  succeed  on  demurrer,  by  supposing  an  express  pro- 
mise, and  at  the  trial  by  supposing  an  implied  one,  when  in 
fact  there  was  neither,  and  the  Defendant  clearly  entitled  to 
[  563  ]  the  benefit  of  the  statute.  Instead  of  demurring,  they  ought 
to  have  replied  an  express  {a)  promise  within  six  years,  on  which 
fact  the  parties  might  have  gone  to  trial. 

Lord  Chief  Justice  Eyre  suggested  that  the  Defendant  might 
have  pleaded  that  the  debt  was  first  due  to  the  insolvent  more 
than  six  years  before  the  action  was  brought,  and  that  he  had 
made  no  express  promise  to  the  Plaintiffs,  within  six  years. 

BuLLER,  J.,  seemed  to  think  the  Plaintiffs  must  prove  an  «^ 
press  promise  at  the  trial  (i). 

Le  Blanc  then  prayed  to  amend,  which,  as  the  Defendut 
had  amended  once  already,  was  refused. 

Judgment  fw  the  Plaintifl^ 


(a)  But  Q«.  Whether  this  notion 
of  replying  that  there  was  an  expreu 
promise,  can  be  reconciled  with  the 
technical  precision  required  in  fram- 
ing the  language  of  a  record  ?  Every 
executory  agreement  is  in  itself  a 
promise.  S/ade*s  case,  4  Co.  92  b. 
Plowd.  182.  Yelv.  20.  Moore,  667. 
And  when  it  is  said,  that  in  a  general 
indebitatus  astumpsit  the  law  raises 
the  promise,  the  true  meaning  of  the 
phrase  is,  that  from  the  antecedent 
debt  or  duty  the  law  presumes  that 
the  Defendant  did  in  fact  promise  to 
pay,  which  presumption  he  can  only 
repel  by  shewing  something  in  his 
defence  which  negatives  the  duty. 
That  this  presumed  promise  is  in 
contemplation  of  law  a  matter  of 
/acty  appears  from  the  averment  in 
the  declaration,  '*  that  being  so  in- 


cc 


debted,  &c.  he  promised  to  pqr," 
and  also  from  the  form  of  the  geDOil 
issue  non  anwrnpntT  and  accor£iig 
to  Lord  Holty  **  there  is  no  sodi 
**  thing  as  a  promise  in  iaw"  6  Moi 
131.  If  this  be  so,  vfith  what  pre- 
priety  can  the  record  make  a  dts&M- 
tion  between  a  promise  in /act  aoda 
promise  expreu?  After  stating  is 
the  declaration  that  the  DefeiidaBC 
promised^  would  it  Dot  be  tautology 
to  say  in  the  rcplicatioii  that  he  tt 
presdy  promised  ? 

(6)  [According  to  the  niodeiB 
cases,  an  acknowledgme»4  of  ike 
debt  would  be  sufficient,  aed  would 
be  evidence  of  a  promisew  Hwii  t. 
Parker,  1  B.  &  A.  92.  Pitimm  t. 
Foster,  1  B.  &.  C.  35«.  Ward  t. 
HuiUer,  6  Taunt.  211^  &  Saiisd. Mi^ 
(notes^  5th  edit.] 
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RouLSTON  against  Clarke  and  Anothen  Wednesday, 

Nov,  26th. 

REPLEVIN  for  taking  the  goods  of  the  PlaintifFon  the  2d  ^"  ^vowiy 
A  r  1.  i-  foranin- 

of  December   1794'.      1.  Avowry  for  a  distress  for  rent  creased  rent, 
arrear,  for  half  a  year  ending  at  Michaelmas  1794,  under  a  de-  ^^^5^^"**^ 
raise  at  the  annual  rent  of  130Z.  payable  half-yearly.  2.  Avowry  acre  of  the 
stated  the  holding  to  be  under  a  demise,  at  the  yearly  rent  of  should  be 
130/.  payable,  &c.  "  and  also  for  every  acre  of  the  said  demised  ponverted 
'^  lands  and  premises  in  which,  &c.  which  should  be  ploughed,  is  supported 
•*  dug,  broke  up  or  converted  into  tillage,  or  sown  with  any  /^n^oPti 
**  corn,  G^rain,  clover,   or  seed  or  seeds  whatsoever,  above  or  lease  for  a 
"  more  than  one-third  part  thereof,  the  sum  of  3/.  as  an  in-  years,  with 
**  crease  of  rent  payable,  8cc.,  over  and  besides  the  yearly  rent  *  covenant 
**  aforesaid,  and  so  proportionably  for  every  greater  or  lesser  increased 
"quantity  than  an  acre;"  and  because  the  Plaintiff  had  dug  e^gL^acre 
up  and  converted  into  tillage,  &c.  thirty-two  acres,  more  than  which  should 
one-third  part,  &c.,  by  reason  whereof  48/.  of  the  said  increased  verted,  dur- 
rent,  being  at  the  rate  of  Si.  for  each  of  the  said  thirty-two  1^^*^^ 
acres,  became  due  and  payable  and  were  in  arrear,  avows  the  «r^.  for  the 
taking,  &c.,  for  a  distress,  &c.     3.  Avowry  was  for  both  rents,  ycars^hythe 

•Pleas  in  bar  to  the  1st  avowry,  riens  arrere ;  to  the  2d  the  StatiiGw. 
same;  and  for  further  plea,  that  the  Plaintiff  did  not  hold  by  r  ^^ra  -i 
virtue  of  any  such  demise,  &c. ;  and  for  further  plea  that  he 
did  not  break  up  and  convert  into  tillage  more  than  one-third, 
&c. 

To  the  3d  avowry,  riens  arrere^  and  for  further  plea,  that  he 
did  not  hold,  &c.     On  which  pleas  issues  were  joined. 

At  the  trial,  which  came  on  at  the  last  assizes  at  fVarwick^ 
before  Mr.  Baron  Hotham^  a  lease  was  given  in  evidence,  dated 
May  1st  1776,  for  twenty-one  years,  reserving  a  rent  of  130/. 
with  a  covenant  to  pay  for  every  acre  above  one-third  of  the 
whole  which  should  be  ploughed  or  converted  into  tillage,  e/wr- 
ing  the  three  last  years  of  the  said  term,  3/.  as  an  increase  of 
rem  yearly  during  such  three  last  yearSy  Sfc.^  by  equal  portions, 
over  and  besides  the  yearly  rent  before  reserved,  and  so  pro- 
portionably for  every  greater  or  less  quantity  than  an  acre. — 
The  learned  Judge  being  of  opinion,  that  there  was  a  fatal 
variance  between  the  avowries  and  the  lease  in  evidence,  with 
respect  to  the  last  three  years  of  the  tcrm^  a  verdict  was  found, 
under  his  direction,  for  the  Plaintiff. 

A  rule 
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A  rule  having  been  granted  to  shew  cause  why  the  Terdict 
should  not  be  set  aside  and  a  new  trial  granted, 

Le  Blanc^  Serjt.,  shewed  cause,  and  contended  that  the 
avowry  ouglit  either  to  have  been  general  under  the  statute 
11  Geo.  2.  c.  19,  or  special,  as  it  must  have  been  at  cominoo 
law;  for,  prior  to  the  statute,  the  avowant  in  replevin  was 
bound  to  an  exact  statement  of  his  title  in  omnibus.  But  in  tbe 
present  case  it  was  neither  one  nor  the  other. 

But  the  Court,  without  hearing  the  other  side,  held  dearij 
that  the  avowries  were  good,  and  the  variance  innniaterial,  it 
being  sufficient  under  the  statute,  which  was  made  to  prevent 
the  necessity  of  setting  out  strictly  a  title  or  demise,  to  state  the 
general  effect  and  operation  of  it 

Rule  absolute. 


[665] 


Wedneidayt 


MuiLMAN  and  Another  against  D'Eguino. 

The  pur-  T|EBT  on  bond,  the  condition  of  which,  after  reciting  that 

foJ^wu  Chamberlain  Goodwifiy  had  on  the  Sth  of  March  179S  in 

of  exchange  LondoTij  drawn  five  sets  of  bills  of  exchange,  four  in  each  set, 

certain  time  on  Major  William  Palmer^  at  the  house  of  Messrs.  Palmer  and 

*hichi?\  Tttc^er  at  Calcutta^  payable  to  the  Defendant  or  order  sixty 

liciy  offered  days  after  sight,  and  by  him  indorsed  to  the  Plaintiflfs,  was,  that 

tionl^^ndr  if  ^^e  said  five  sets  of  bills  of  exchange,  or  any  one  bill  of  any 

bound  to  Qx  either  set,  should  be  returned  and  come  back  to  EntilanL 

send  it  by         .    ,  ,   _  i  mi      ^     i  , 

Mieeariieu     uuly  protested  tor  non-payment,  no  one  bill  of  that  set  having 

to?he*"iace  ^^^"  P^'^'  ^"^  ^^  ^^^  ^^'^  Chamberlain  Goodwin^  or  the  De- 
of  iu  destin-  fendant,  or  either  of  them,  their  or  either  of  their  executors,  &c 
iVno  fixed*^^  should  and  did  within  thirty  days  next  after  the  said  five  sets 
of  bills  or  any  owe  bill  of  any  or  either  set  so  returned  pro- 
tested for  non-payment  should  be  produced  with  a  regular  pro- 
test for  non-payment  to  the  said  Chamberlain  Goodwin  and  the 
Defendant  or  either  of  them,  their  executors,  &c.,  or  notice 

be  presented 

to  the  drawee.  But  it  must  be  presented  witliin  a  reasonable  time.  What  is  a  reasonable  time,  U  a  ques- 
tion for  the  jury  to  decide,  from  the  circumstances  of  the  case.  But  sembte  that  if  the  holder  of  a  biD 
80  payable,  neither  presents  it  nor  puts  il  in  circtJatioiit  he  is  guilty  of  laches,  and  cannot  recover  upon 
it  (a).  It  is  sufficient,  if  notice  of  a  bill  drawn  in  Englawl  on  a  person  in  the  East  Indies^  being  dis- 
honoured, is  sent  to  England  by  the  first  direct  and  regular  mode  of  conveyance,  whethcrr  it  be  br 
an  English  or  a  foreign  ship  :  the  holder  is  not  bound  to  send  such  notice  by  the  accidental,  tbougb 
earlier  conveyance  of  a  foreign  ship  not  destined  to  this  countr)'. 

(a)  [Goupy  v.  Harden,  7  Taunt.  159.  2  Manh.  454.  S.C.     Fry  v.  HUL 
7  Taunt.  397.] 

thereof 


time  when  a 
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thereof  in  writing  left  at  their  or  either  of  their  usual  place  of     1795. 
abode,  pay  to  the  Plaintiffs  the  full  amount  of  such  bill  or  bills    m^u^j^^ 
of  exchange  as  should  be  so  returned  with  protest,  &c.,  then      agamst 
the  obligation  to  be  void,  &c.,  which  being  read,  &c.,  the  De- 
fendant pleaded ; 

1.  That  not  any  one  bill  of  exchange  of  any  or  either  of  the 
said  five  set  of  bills  had  been  returned  and  come  back  to  Eng-' 
land,  duly  protested,  within  the  true  intent  and  meaning  of  the 
condition. 

2.  That  the  Defendant  had  well  and  truly  paid  to  the  Plain- 
tiffs within  the  time  in  the  condition  mentioned,  the  full  amount 
of  such  of  the  said  bills  as  had  been  returned  with  protests  for 
non-payment,  &c. 

3.  That  by  reason  of  the  neglect  and  default  of  the  PlaintiiSs, 
not  any  one  bill  of  any  of  the  said  five  sets  was  presented  or 
shewn  to  the  said  Major  William  Palmer  at  the  house  of  Messrs. 
Palmer  and  Tucker  at  Calcutta,  or  at  any  other  place,  within  a 
reasonable  time  next  after  the  drawing  and  indorsing  of  the  same 
respectively. 

4.  The  same  in  the  former  part  as  the  Sd,  with  the  addition, 

that  by  reason  of  the  premises,  the  Defendant  had  not  notice  so    [  566  ] 
soon  as  he  otherwise  would  and  ought  to  have  had,  that  the  said 
Major  William  Palmer  yrou\d  not  accept  or  pay  the  said  bills  or 
any  of  them. 

5.  That  all  the  bills  of  the  said  five  sets,  which  were  returned 
and  came  back  to  England  protested  for  non-payment,  were  so 
returned,  and  so  came  back  through  the  default  of  the  Plaintiffs. 

Replication.  1.  That  one  bill  of  each  of  the  five  sets,  had 
been  returned  and  come  back  to  England,  duly  protested  for 
non-payment,  within  the  true  intent  and  meaning  of  the  condition, 
concluding  to  the  country. 

2.  That  the  Defendant  had  not  paid  to  the  Plaintiffs  within 
the  time  in  the  condition  mentioned,  the  full  amount  of  such  of 
the  bills  as  had  been  returned  with  protests,  &c.,  with  the  same 
conclusion. 

3.  That  one  bill  of  each  set  was  presented  to  Major  William 
Palmer  at  the  house  of  Palmer  and  Tucker  at  Calcutta,  within  a 
reasonable  time  after  the  drawing  and  indorsing,  &c.  with  the 
same  conclusion. 

4.  That  one  bill  of  each  set  was  presented  to  the  said  Major 
WiUiam  Palmer^  at  the  house  of  Palmer  and  Tucker  at  Calcutta^ 

vnthin 
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1795.     within  a  reasonable  time  after  the  drawing  and  indorsing,  tcrPi- 

^        ^    otU  any  default  of  the  Ptaintiffl  with  the  same  conclusion. 

ogamtt         5.  That  all  the  bills  of  the  five  sets  which  were  returned  and 

^^^  did  come  back  to  England  protested  for  non-payment,  were  not 

so  returned,  and  did  not  so  come  back  to  England^  through  the 

neglect  or  default  of  the  Plaintiffs,  with  the  same  conclusion. 

On  these  issues  a  verdict  was  found  at  Guildhall  for  the 
Plaintiffs,  the  following  being  the  facts  of  the  case.  On  the 
5th  of  March  1793,  the  bills  were  drawn  by  Goodwin  on  Palmer 
in  Calcutta^  in  favour  of  the  Defendant,  and  on  the  same  day 
indorsed  by  him  for  their  full  value,  in  a  course  of  negotiatioD 
on  the  Royal  Exchange,  to  the  Plaintiffs,  who  had  previously 
received  directions  from  Biderman  and  Co.  of  Paris^  with 
whom  they  had  a  correspondence,  to  procure  bills  on  India, 
The  Plaintiffs  then  sent  advice  to  Biderman  and  Co.  of  their 
having  procured  the  bills,  and  at  the  same  time  drew  on  Biiet' 
man  and  Co.  for  the  amount  of  them,  by  way  of  indemnifying 
themselves,  and  requested  further  orders  as  to  the  persons  to 
whom  the  bills  in  question  should  be  indorsed.  On  the  17th 
of  March  in  the  same  year,  Goodwin  wrote  general  letters  of 
[  567  ]  advice  to  the  drawee,  which  were  i^ent  on  board  an  East  India 
ship,  which  sailed  with  several  others  from  Sjnthead  on  the  5th 
of  Aprils  and  arrived  at  Calcutta  early  in  September,  On  the 
19th  of  Aprily  Goodwin  stopped  payment.  On  the  SOtb  of 
Aprils  four  of  the  bills  were  indorsed  by  the  Plaintiffs  (by  the 
direction  of  Biderman  and  Co.  from  whom  they  had  heard  in 
the  mean  time,  and  who  had  paid  the  bills  which  the  naintiflfi 
had  drawn  on  them  as  an  indemnity,)  to  the  order  of  Devainol 
Calcutta^  and  the  fifth  to  the  order  of  Pelon  of  the  same  place, 
for  value  in  account  with  Biderman  and  Co.  On  the  22d  of 
May  the  bills  were  sent  to  India^  by  another  fleet  of  Indiamcn^ 
which  sailed  on  that  day,  and  arrived  in  the  Huguely  river  oii 
the  3d  of  October.  On  the  5th  of  October  the  holder  of  the 
bills  wrote  to  the  drawee,  who  was  not  then  at  Calcutta^  inform- 
ing him  of  the  arrival  of  the  bills,  and  requesting  his  accept- 
ance of  them,  which  by  letter  of  the  17th  of  October  he  refused. 
In  consequence  of  which  four  of  the  bills  were  protested  for 
non-acceptance  on  the  29th  of  October^  and  the  fifth  on  the 
18th  oi  November  179S.  Four  were  protested  for  non-payment 
on  the  1st  of  December  1793,  and  the  fifth  on  the  3d  of  Janu- 
ary 1794,  and  were  all  returned  by  the  first  EnglifA  ship 

which 
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which  galled  from  India  on  the  23d  of  February^  and  arrived      1795. 
in  England  in  July  HD*.     But  it  also  appeared,  that  the  Plain-    m^ilmam 
tiflfe  had  received,  by  the  accidental  conveyance  of  a  foreign      ogaiiw* 
ship  not  bound  to  England^  a  letter  from  their  agents  at  CaU 
adta  (with  whom  the  holders  of  the  bills  had  a  constant  com- 
munication) dated  11th  December  1798,  respecting  some  other 
bills,  but  which  was  totally  silent  as  to  the  bills  in  question. 

A  rule  having  been  granted  to  shew  cause  why  there  should 
not  be  a  new  trial,  the  Lord  Chief  Justice  reported  the  evi- 
dence as  above  stated,  and  said,  that  at  the  trial,  the  material 
questions  he  had  left  to  the  consideration  of  the  jury  were, 
whether  the  bills  were  presented  to  the  drawee  in  reasonable 
time,  which  included  the  question  whether  they  were  sent  from 
England  in  reasonable  time,  and  also  whether  proper  notice 
had  been  given  to  the  Defendant  of  their  non-payment.  That 
bis  Lordship  was  of  opinion  that  there  was  no  rule  of  law  to 
fix  the  time  when  foreign  bills  should  be  sent  to  the  place  of 
dieir  destination,  and  that  the  Jury  were  to  determine  what  was 
reasonable  time  for  that  purpose.  That  under  the  particular 
circumstances  of  this  case,  he  thought  the  bills  had  been  trans- 
mitted in  reasonable  time  to  India^  having  been  originally  put 
up  on  the  Exchange  for  negotiation,  and  therefore  liaUe  to  be  [  568  ] 
delayed  here,  and  purchased  by  the  plaintiffs  as  the  agents  of 
Biderman  and  Co.,  who  were  to  give  their  orders  for  the  dis- 
posal of  them.  As  to  the  time  of  their  being  presented  ia 
India  after  their  arrival  in  that  country,  there  was  no  evidence 
to  shew  that  they  were  not  presented  in  reasonable  time,  and  it 
must  be  always  in  the  discretion  of  the  holder  of  bills  drawn 
payable  at  sight,  or  a  certain  time  after,  at  what  time  they 
should  be  presented.  That  with  respect  to  the  notice  of  the 
bills  being  dishonoured,  it  appeared  that  due  notice  of  that  cir- 
cumstance had  been  given  to  the  Defendant  in  this  case ;  for  it 
would  be  too  strict  a  rule  to  lay  it  down  that  the  party  in  India 
should  be  bound  to  send  notice  to  England^  by  the  chance  con- 
veyance of  a  foreign  ship,  and  that  in  this  instance  notice  had 
been  sent  by  the  first  regular  ships  which  sailed  from  Bengal 
to  this  country. 

Le  BlanCf  Sei^t.,  in  shewing  cause,  repeated  in  substance  the 
observations  of  his  Lordship  to  the  Jury. 

Adair  and  Heyaooodj  Serjts.,  on  the  other  hand  contended^ 
that  due  diligence  had  not  been  used  (which  it  was  necessary  in 

all 
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1795.     all  cases  for  the  holders  of  bills  of  exchange  to  use)  either  la 

MuiLMAK  ^°^^"S  ^^®  ^^'^^  ^^  India  by  the  first  ships  which  sailed  from 
a^in»t  England  after  the  indorsement  to  the  Plaintiffs,  and  which  de* 
lay  was  occasioned  by  their  seeking  an  indemnity  for  themselTes 
from  Biderman  and  Co.;  or  in  presenting  the  bills  in  India  for 
acceptance,  which  might  and  ought  to  have  been  done  by  die 
holders,  without  waiting  for  the  drawee's  letter  of  the  17th  of 
October^  as  his  residence  was  known,  though  he  was  absent 
from  Calcutta ;  or  in  returning  them  as  soon  as  posnble  to 
England,  with  due  notice  of  their  non-payment,  for  it  was  en- 
dent  that  the  PlaintiiTs  agents  or  the  holders  of  the  bills  in 
India  did  not  avail  themselves  of  the  same  opportunity  whidi 
the  foreign  ship  offered  of  sending  the  letter  of  1 1th  of  Decern' 
ber,  also  to  send  the  bills  protested  for  non-payment. 

Lord  Chief  Justice  Etrb.  The  course  of  the  argument  in 
this  case  does  not  call  upon  the  Court  to  lay  down  any  new  mle 
as  to  bills  of  exchange  payable  at  sight,  or  a  given  time  after; 
if  it  did,  and  it  were  necessary,  I  should  feel  great  anxiety  not 
.to  clog  the  negotiation  of  bills  circumstanced  like  the  present 
It  w^ould  be  a  very  serious  and  difficult  thing  to  say,  that  t 
person  buying  a  foreign  bill,  in  the  way  that  these  bills  were 
bought,  should  be  obliged  to  transmit  it  by  the  first  opportn- 

[  569  ]  ^i^y  ^o  ^he  place  of  its  destination.  There  would  also  be  t 
great  difficulty  in  saying  at  what  time  such  a  bill  should  be 
presented  for  acceptance.  The  Courts  have  been  very  cautious 
in  fixing  any  time  for  an  inland  bill  payable  at  a  certain  period 
after  sight,  to  be  presented  for  acceptance,  and  it  seems  to  me 
more  necessary  to  be  cautious,  with  respect  to  a  foreign  bill 
payable  in  that  manner.  If  instead  of  drawing  their  foreign 
bills  payable  at  usances,  in  the  old  way,  merchants  choose  for 
their  own  convenience  to  draw  them  in  this  manner,  and  to 
make  the  time  commence  when  the  holder  pleases,  I  do  not  see 
how  the  courts  can  lay  down  any  precise  rule  on  the  subject 
I  think  indeed  that  the  holder  is  bound  to  present  the  bill  in 
reasonable  time,  in  order  that  the  period  may  commence  from 
which  the  payment  is  to  take  place.  The  question,  what  is 
reasonable  time,  must  depend  on  the  particular  circumstances 
of  the  case ;  and  it  must  always  be  for  the  jury  to  determine^ 
whether  any  laches  is  imputable  to  the  Plaintiff*  With  re- 
spect to  point  of  notice  of  the  non-payment  being  delayed,  I 
think  there  is  no  colour  for  that  part'  of  the  argument,  for  I 

hold 
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hold  that  it  is  sufficient  for  the  party  in  India  to  send  notice  by      1795. 

the  first  regular  ships  going  to  England^  and   that  he  is  not    Jl 

bound  to  accept  the  uncertain  conveyance  of  a  foreign  ship.  agahut 

But  upon  the  whole,  my  opinion  proceeds  on  the  facts  of  this    ^^^^^^^^ 
particular  case;  I  am  satisfied  with  the  finding  of  the  Jury;  the 
question  whether  there  had  been  any  laches  was  left  to  them, 
which  it  was  for  them  to  decide,  and  they  have  found  that  no 
blame  was  to  be  imputed  to  the  Plaintiffs. 

BuLLER,  J.  This  case  may  be  decided  on  the  facts  peculiar 
to  itself^  without  infringing  any  rule  of  law.  The  only  rule 
that  I  know  of,  which  can  be  applied  to  all  cases  of  bills  of  ex- 
change is,  that  due  diligence  must  be  used.  Due  diligence  is 
the  only  thing  to  be  looked  at,  whether  the  bill  be  a  foreign  or 
an  inland  one,  and  whether  it  be  payable  at  sight,  at  so  many 
days  after,  or  in  any  other  manner.  And  the  learning  on  this 
point  is  well  laid  down  by  Lord  Mansfield  in  Heylin  v.  Adam^ 
soHj  2  Burr,  669*  Then  the  question  is,  whether  due  diligence 
was  used  by  the  Plaintiffs  in  this  case?  Upon  all  the  facts,  the 
Jury  have  found  that  there  was  no  laches  in  the  Plaintiffs,  and 
there  is  nothing  in  the  state  of  those  facts,  as  they  appear  upon 
the  evidence,  to  warrant  the  Court  to  say  that  the  verdict  is 
against  law.  But  here  I  must  observe,  that  I  think  a  rule  may 
thus  far  be  laid  down  as  to  laches,  with  regard  to  bills  payable 
at  sight  or  a  certain  time  after  sight,  namely,  that  they  ought  [  570  ] 
to  be  put  in  circulation.  If  they  are  circulated,  the  parties  are 
known  to  the  world  and  their  credit  is  looked  to;  and  if  a  bill 
drawn  at  three  days  sight  were  kept  out  in  that  way  for  a  year, 
I  cannot  say  there  would  be  laches.  But  if  instead  of  putting 
it  in  circulation,  the  holder  were  to  lock  it  up  for  any  length  of 
time,  I  should  say  that  he  was  guilty  of  laches.  But  further 
than  this  no  rule  can  be  laid  down.  With  respect  to  the  no- 
tice, it  was  clearly  sufficient  to  send  it  by  the  ordinary  mode  of 
conveyance.  I  do  not  say  that  the  party  was  bound  to  send 
the  protest  by  an  English  ship,  but  it  was  enough  to  do  so  by 
the  first  ship,  whether  English  or  foreign,  that  was  going  to 
England  in  the  regular  course  of  conveyance. 

Heath,  J.,  of  the  same  opinion.     No  rule  can  be  laid  down 
as  to  the  time  for  presenting  bills  drawn  payable  at  sight,  or  a 
given  time  after.     In  the  French  Ordinances  of  1673,  Posile^ 
thwait^s  Diet.  tit.  Bilis  of  Exchange^  it  is  said,  that  a  bill  pay- 
able 


sn 
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179£»     ftble  at  sight  or  at  will  is  the  same  thing:  and  this  agrees  with 
Marius. 


HunjCAM 
again$t 


RooxE,  J.^  of  the  same  opiDion. 


Rule  discharged. 


Abo.S6th. 

ji.  drawl  a 
biUofex- 
cbtnge  on 
Sn  psyable 
to  the  order 
of  ^n  which 
^.  accept!, 
and  ^.  drawl 
a  billon^ 
payable  to 
the  order  of 
S,f  which 
ul.accepti^ 
tor  their 
mutual  ac- 
commoda- 
tion. Both 
Ulli  are  pay- 
able at  the 
aame  time^ 
have  the 
lamedateii 
and  contain 
theiame 
lumi.   One 
11  a  good 
coniidera- 
tion  for  the 
other,  and 
neither  is  an 
indemnity ; 
ao  that  if 
other  party 
becomes  a 
bankrupt, 
the  bill  ac- 
cepted by 
him  may 
be  proved 
under  his 
commission, 
and  conse- 
quently, to 
an  action 
brought  on 
it  his  bank- 
ruptcy 
may  be 
pleaded  (a). 

[♦571] 


RoLFE  against  Caslon. 

npHIS  was  an  action  brought  by  the  drawer  of  a  bill  of  ex- 
change for  450/.  payable  to  his  own  order,  against  the  s€- 
ceptor,  with  the  common  counts,  to  which  there  was  the  general 
plea  of  bankruptcy.  A  verdict  was  found  for  the  Plaintifl^ 
with  leave  to  set  it  aside,  if  the  Court  should  be  of  opinio% 
that  under  the  circumstances  of  the  case  the  plea  could  be  sup- 
ported. Those  circumstances  were,  that  the  Plaintiff  and  De- 
fendant being  desirous  to  accommodate  each  other,  the  Plaintiff 
drew  a  bill  on  the  Pefendant,  payable  to  his  own  order,  which 
the  Defendant  accepted,  and  the  Defendant  drew  a  bill  on  the 
Plaintiff  payable  to  his  own  order,  which  the  Plaintiff  accepted, 
the  two  bills  being  precisely  alike,  in  the  dates,  sums  of  mooef 
contained  in  them,  and  times  of  payment,  and  neither  partj 
having  effects  of  the  other  in  his  hands. 

The  Defendant  indorsed  the  bill  which  the  Plaintiff  had  ac- 
cepted, to  one  Nichols^  in  part  satisfaction  of  a  debt  of  14O0L, 
and  twenty  days  before  the  bills  were  due,  became  a  bankrupt 
^Nichols  received  a  dividend  upon  his  whole  debt  under  the 
commission,  and  was  paid  by  the  Plaintiff  the  money  due  on 
his  acceptance,  after  deducting  the  amount  of  the  dividend  on 
450/.,  the  sum  for  which  the  bill  was  drawn.  And  the  onlj 
question  was,  whether  the  acceptance  of  the  Defendant  created 
a  debt,  which  the  Plaintiff  could  have  proved  under  the  com- 
mission, that  being,  of  course,  the  criterion  by  which  the  validity 
of  the  plea  was  to  be  determined. 

On  behalf  of  the  Plaintiff,  Cockell  and  Marshall,  Serjts., 
argued  in  the  following  manner.  It  will  probably  be  contended, 
that  the  Defendant's  acceptance  might  have  been  proved  under 
the  commission,  by  virtue  of  the  stat.  7  Geo.  1.  c.  31.  But  to 
bring  a  bill  of  exchange  within  that  statute,  the  credit  must 
appear  to  have  been  given  upon  a  good  and  valuable  considers- 

(a)  [Accord.  Cowlei/  v.  Dunlop,  7  such  a  debt  as  will  support  a  com- 
T.  R.  565.  Buckler  v.  Buttivanty  3  mission  of  bankrupt,  jSarro// y.  i^M/iifS 
East,  72.  But  the  bills  do  not  create     4  Taunt.  800.] 

tiOD, 
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tion,  bondjide^  for  money  due  at  the  time  of  the  bankruptcy,  1795. 
payable  in  futuro  at  all  events,  and  upon  which  a  discount  r^ — '■ 
could  be  allowed  for  the  time  it  had  to  run.  Now  the  Plain-  Q%fxaut 
tiflF  in  this  case  could  not  have  proved  the  Defendant's  accept-  ^•^*' 
ance  under  the  comniission,  it  being  given  merely  as  a  counter 
security ;  he  could  not  have  sworn  that  a  debt  was  due  to  him 
upon  that  acceptance,  till  he  had  paid  his  own.  If  it  could 
have  been  proved,  it  must  have  been  a  debt  payable  in  futuro 
at  all  events.  But  suppose  no  bankruptcy  had  happened,  and 
the  Plaintiff  had  sued  the  Defendant  upon  this  acceptance  with- 
out having  paid  his  own,  the  Defendant  might  have  shewn  that 
it  was  an  accommodation  bill,  for  which  he  had  no  considera- 
tion, and  this  would  have  been  a  good  defence.  So  if  the  De- 
fendant had  taken  up  the  bill  accepted  by  the  Plaintiff,  the 
action  would  fail.  If  then  there  could  be  any  case,  in  which 
the  Plaintiff  could  not  have  recovered  against  the  Defendant 
on  this  acceptance,  the  consequence  is,  that  it  could  not  be 
proved  under  the  commission.  Now  it  is  evident,  that  the 
Plaintiff's  claim  depended  upon  the  contingency  of  his  being 
called  upon  to  pay  his  acceptance,  on  the  failure  of  the  De- 
fendant to  take  it  up.  But  it  is  clear  law,  that  a  contingent 
debt  cannot  be  proved  under  a  commission,  2  Black.  840, 
Young  V.  Hockley.  3  Wih,  13,  Chilton  v.  Whiffin.  3  Wik.  528, 
Imnderheyden  v.  De  Paiba,  Dougl,  1 65,  Heskuyson  v.  Wood" 
bridge.  The  case  ex  parte  MaydweU^  Cook^s  Bankr.  Law  204, 
is  not  fully  stated,  for  it  appears  from  the  affidavit  of  the  peti- 
tioner, that  Prior^  being  about  to  enter  into  partnership  with 
Thomas  Stevens^  applied  to  MaydweU  to  lend  him  298/.  \5s.^ 
to  which  MaydweU  agreed  on  having  two  sureties.  Benjamin  [  5J2  ] 
and  T'homas  Stevens  agreed  to  become  such  sureties.  On  the 
8th  oi  November'  1784,  MaydweU^  Prior ^  Benjamin  and  Thomas 
Stevens  met,  no  other  person  being  present.  Prior  and  the 
two  Stevenses  gave  a  promissory  note  to  MaydweU^  by  which  they 
promised  to  pay  203/.  on  the  22d  of  Januayy^  and  95/.  155. 
on  the  18th  of  the  same  month;  but  no  value  was  expressed  to 
have  been  received.  MaydweU  then  accepted  two  bills  drawn 
by  Prior^  the  one  dated  the  l6th  October  preceding,  for  95/. 
16s.  at  three  months,  the  other  the  29th  of  October^  at  three 
months,  for  203/.,  so  that  both  those  bills  became  due  subse- 
quent to  the  joint  note.  Separate  commissions  issued  against 
Prior  and  Thomas  Stevens.  MaydweU  paid  both  his  accept- 
ances, 


CASLoy. 
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1795.  ances,  and  then  proved  600/.  under  Priot^s  commission,  in- 
TtQ^^  eluding  the  two  acceptances,  and  was  admitted  a  creditor  for 
againtt  that  suui.  But  when  he  applied  to  prove  the  joint  note  under 
Thomas  Steven^s  commission,  the  commissioners  would  not 
permit  him  to  do  it,  on  the  ground  that  ThomcLS  Stevens  had 
received  no  consideration,  and  that  the  acceptances,  though  for 
the  same  sums,  did  not  bear  the  same  date,  nor  become  due  at 
the  same  time,  and  therefore  did  not  seem  to  be  applicable  to 
the  same  transaction.  To  remove  the  ground  of  tbe  commis- 
sioners' refusal,  the  affidavit  stated  that  the  petitioner  had  been 
informed  and  believed  that  Prior  and  TTiomas  Stevens  had  agreed 
to  become  partners  in  the  trade  of  glovers;  and  to  enable  them 
to  carry  on  their  business,  Prior  had  procured  the  acce[itaDoes 
to  be  discounted,  and  advanced  Stevens  the  money.  It  does 
not  appear,  whether  any  answer  was  made  to  this  application, 
or  that  any  of  the  facts  stated  in  the  affidavit  were  denied.  It 
is  probable  they  were  not,  because  the  Chancellor  made  an 
order  that  Maydwell  might  be  permitted  to  prove  the  note 
under  Thomas  Sieveiifs  commission.  It  seems  evident  that  the 
question  never  arose,  whether  the  debt  was  a  contingent  one^ 
but  that  the  point  was,  whether  Stevens  had  received  any  con- 
sideration for  the  note. 

Le  Blancy  Serjt.,  on  the  other  side,  was  stopped  by  the  Cooit, 
who  were  very  clearly  of  opinion  that  the  two  bills  were  mutual 
engagements,  constituting  on  each  part  a  debt,  the  one  being  a 
consideration  for  the  other :  that  the  bill  in  question  was  not 
given  as  an  indemnity,  which  was  in  its  nature  conditional,  bat 
created  an  absolute  debt  from  the  beginning,  which  was  capable 
.  of  being  proved  under  the  commission,  and  being  so  provable 
was  necessarily  barred  by  the  certificate. 

Rule  absolute  to  set  aside  the  verdict 


[  573  ]  ======— 

2\roir27th.  Adam  against  Richards. 

Though  on  fllHIS  was  an  action  on  the  warranty  of  a  pair  of  coach- 
hone  there  horses,  "  that  they  were  perfectly  sound,  free  from  ble- 

is  an  exjnrss 

warranty  by  the  seller  that  the  horse  is  sound,  free  from  vice,  &c.,  yet  if  it  is  accompanied  with  u 
undertaking  on  the  part  of  the  seller  to  take  the  horse  again,  and  pay  back  the  purchase^^nonev,  if  m 
trial  he  shall  be  found  to  have  any  of  the  defects  mentioned  in  the  warranty,  the  buyer  must  reium  the 
horse  as  soon  as  he  discovers  any  of  those  defects,  in  order  to  maintain  an  action  on  the  warranty,  uft> 
less  he  ha3  been  induced  to  prolong  the  trial  by  any  subsequent  misrepresentatiun  of  the  seller.  In  fuA 
case  the  term  trial  means  a  reasonable  trial  (a). 

(a)  [Vide  ante,  vol.  i.  p.  1 7.  note  («).] 

<<  mish, 
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^  mish)  and  in  no  manner  vicious,  and  that  if  on  trial  the  said  1795. 
*'  geldings  should  have  any  of  the  before-mentioned  faults^  the  "adam" 
'*  Defendant  would  take  them  again,  and  allow  the  Plaintiff  his  agamu 
**  purchase-money. 

At  the  time  of  the  sale  the  Defendant  gave  the  Plaintiff  a  re- 
ceipt in  the  following  words:  — 

"  London^  6lh  December  1 794. 
**  Received  of  John  William  Adam^  Esq.  ninety  guineas  for  a 
*<  pair  of  brown  bay  coach  geldings,  which  I  warrant  perfectly 
*^  sound,  free  from  blemish,  and  in  no  manner  vicious ;  and  if 
**  on  trial  they  should  have  any  of  the  before-mentioned  faults, 
*^  I  agree  to  take  these  horses  again,  and  allow  Mr.  Adam  his 
**  purchase-money. 

"  John  Richards/* 

Soon  after  the  sale,  it  was  discovered  that  one  of  the  horses 
was  vicious  and  restive  in  harness,  and  there  was  evidence 
that  he  was  so  at  the  time  of  the  sale:  of  this  the  Plaintiff  in- 
formed the  Defendant,  but  continued  to  keep  the  vicious  horse 
for  several  months,  partly  at  the  persuasion  of  the  Defend- 
ant, and  partly  from  his  own  supposition  that  the  horse  would 
improve,  and  go  better  as  he  was  more  used.  The  Plaintiff 
afterwards  turned  the  horse  out  to  grass  for  some  weeks,  and 
then  sent  him  to  the  Defendant,  who  supplied  another  for  a 
temporary  purpose,  till  a  better  could  be  procured  to  match 
the  remaining  one  of  the  pair.  After  this,  the  Plaintiff  took 
the  restive  horse  again  from  the  Defendant,  and  returned  him 
the  borrowed  one,  the  Defendant  saying  that  the  restive  horse 
would  then  go  very  well :  and  it  was  not  till  some  days  after 
this,  namely,  on  the  2Sd  of  July  1795,  that  the  Plaintiff  finally 
returned  the  pair  to  the  Defendant,  and  demanded  back  the 
purchase-money. 

On  this  evidence  a  verdict  having  been  found  for  the  Defend- 
ant, Bondf  Serjt,  now  moved  for  a  new  trial,  relying  on  the 
case  of  Fielder  v.  Starkin,  ante  vol.  i.  17.,  to  shew  that  as  there 
was  an  express  warranty,  and  as  the  horse  appeared  to  have 
been  restive  at  the  time  of  the  sale,  it  was  not  necessary  that 
he  should  be  returned,  to  make  the  Defendant  liable  to  an  [  574  ] 
action  on  the  warranty.  But  the  Court  said,  that  though  they 
fully  assented  to  the  doctrine  laid  down  in  Fielder  v.  Starkiuy 

VOL.  II.  E  R  yet 
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1795. 

Adam 
'  u^ttinst 
Richards. 


yet  where  there  was  an  agrtemerit  to  takie  a-borie  bacl[,  if  6n 
trial  he  should  be  found  faulty,  though  it  were  iaccompanied 
with  an  express  warranty,  it  was  incumbent  on  the  purchaser 
to  return  the  horse  as  soon  as  the  faults  were  di  score  red,  unless 
the  seller  by  any  subsequent  misrepresentation  induced  the  pur- 
chaser to  prolong  the  trial.  That  a  trial  meant  a  reiisomabU 
trial,  but  here  six  months  had  elapsed,  after  the  horse  was 
known  to  be  restiye,  and  before  the  return.  The  verdict  there- 
fore was  proper,  and  ought  not  to  be  set  aside* 

Rule  refaMl. 


Saturday,    WooD  and  others.  Assignees  of  Lockyer  and  Bream, 

Nov.  28th.  ^        ,  .  T^r 

Bankrupts,  agams t  \y  orsl,ey. 


that  by  a  certain  deed-poll,  commonly  called  a  policy  of 
insurance,  [which  had  been  burnt  by  fire,  or  otherwise  de 
stroyed,  and  therefore  could  not  be  produced,  &c.,]]  it  was  wit- 
nessed that  Lockyer  and  Bream,  before  their  bankruptcy,  bsd 
paid  a  certain  sum  of  money  to  the  Phoenix  Assurance  G>9- 
pnny,  for  the  insurance  of  certain  houses  and  goods,  whid 
were  specified,  from  fire,  &c.,  ncording  to  the  tenor  of  certib 


A  policy  of  rpHIS  was  an  action  of  covenant,  and  the  declaration  stated 

insurance 
against  fire 
under  seal, 
refers  to  cer- 
tain propo- 
sals distinct 
from  the 
deed  which 
declare  that 
all  persons 
insured  sus* 

loss  by  fire,    printed  propojjals  delivered  with  the  policy.     Those  proposals 
shall  among   ^,^j.^  ^y^^^  ^^^  Koxi\  the  tenth  article  of  which  declared,  "Tbit 

other  innigs  '  ' 

produce  a 
certificate 
under  the 
hands  of  the 
minister  and 
church- 
wardens, and 
some  re- 
spectable 
household- 
ers of  the 


"  the  Company  would  not  be  accountable  for  any  loss  or  di- 
"  mage  arising  from  fire,  caused  by  foreign  invasion,  or  citII 
"  commotion  by  any  military  or  usurping  power,  and  alsotbat 
"  all  persons  assured  by  the  said  Company,  sustaining  any  loss 
"  or  daniage  by  fire,  should  forthwith  give  notice  to  the  Com- 
"  pany  at  their  office  in  I.dmhard'Street^  as  soon  as  possible 
"►after,  and    deliver  in  as  particular  an   account  of  their  loss 

parish,  im- 
porting that  they  are  acquainted  with  the  character  and  circumstances  of  the  persons  insured,  and  \m* 
or  verily  believe  that  the  loss  really  happened  by  misfortune,  without  any  fraud  or  evil  practice. 

Q.U,  Whether  the  production  of  a  certificate,  so  signed,  be  a  condition  preced^it  to  a  recomy  agriat 
the  insurers  on  the  policy?  Or  whether  it  be  not  sufficient  to  shew  that  a  certiftcate  was  produced  W 
signed  by  many  reputable  householders  of  the  parish,  and  that  the  minister  and  churchwardeoa  Uflf 
applied  to,  withmtt  any  reasonable  or  probable  cause  wrong JuUy  and  unjustly  refused  to  sign  ii  ?  (a) 


(a)  [On  Error  in  K.  B.  the  judg- 
ment in  this  case  was  reversed,  that 
Court  holding  the  production  of  the 
certificate  to  be  a  condition  prece- 


dent, and  that  it  was  immaterial  An 
the  minister,  &c.  wroDgfully  icJlbsed 
to  sign  the  certificate,  6  T.  R,  7ia] 


CI 


or 
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**  or  damage  as  the  nature  of  the  case  would  admit,  and  1795. 
'"  make  proof  of  the  same  by  their  oath  or  affirmation,  and  by  ^^^ 
'**  their  books  of  accounts,  or  other  proper  vouchers,  as  should  against 
"reasonably  be  required,  and  should  produce  a  certificate 
**  under  the  hands  of  the  minister  and  ckurehwardensy  and  t  ^'5  J 
*^*  of  some  respectable  householders  of  the  parish,  not  con- 
■*'  cerned  in  such  loss,  importing  that  they  were  acquainted 
*^  with  the  character  and  circumstances  of  the  person  or  per- 
«*  sons  insured,  and  knew  or  verily  believed  that  he,  she  or 
^*  they  really  and  by  misfortune  without  any  kind  of  fraud 
"  or  evil  practice,  had  sustained  by  such  fire  the  loss  and 
^^  damage  therein  mentioned,  and  in  case  any  difference  should 
'**  arise  between  the  insured  and  the  Company,  touching  any 
**  loss  or  damages,  such  difference  should  be  submitted  to  the 
"  judgment  and  determination  of  arbitrators  indifferently  chosen, 
**  &c."  It  then  went  on  to  aver  the  interest  of  the  bankrupt 
in  the  things  insured,  that  the  house  and  goods  were  consumed 
by  fire,  together  with  the  books  of  accounts  of  the  bankrupt, 
that  they  gave  notice  forthwith  to  the  Assurance  Company  at 
their  office,  and  also  as  particular  an  account  of  the  loss  as  the 
nature  of  the  case  did  admit,  and  were  also  ready  and  willing 
to  make,  and  did  tender  and  offer  to  make  proof  of  the  said 
loss  and  damage  by  their  oath,  and  to  produce  such  vouchers 
as  could  be  reasonably  required  in  that  behalf,  and  that  be  did 
tts  soon  as  possible  after  their  loss  procure  and  deliver  to  the 
talA  Company  at  their  office  a  certificate  under  the  hands  of 
divers  reputable  householders,  &c.  of  the  parish  [naming  them] 
importing  that  the  said  householders  were  acquainted  with  the 
'character  and  cnrcutuistances  of  the  bankrupts,  and  verily  be- 
H^ved,  (hat  they  really  by  misfortune  and  without  any  fraud  or 
'evil'practlce  had  sustained  the  loss,  &c.,  and  did  as  soon  as  possi- 
ble after  the  loss  apply  to  and  request  the  minister  and  church" 
JMrdens  of  the  parish' Inamingtheni]  to  sign  such  certificates  of 
'the  loss  *as  t^cre  required  by  the  printed  proposals,  that  they 
tnight  deliver  such  certificates  to  the  Company,  but  the  said 
yninister  and  churchwardens  ^aoithout  any  reasonable  or  probable 
cause  whatsoever,  did  wrongfully  and  unjustly  rejuse  to  sign 
'any  such  certificate  as  aforesaid,  whereof  the  Company  had  no- 
'tice.  And  although  a  difference  arose  between  the  bankrupts 
^tfnd  the  Company  after  the  loss  happened,  and  before  the  bank- 
ruptcy, touching  the  said  loss,  and  although  the  bankrupts  al- 

R  R  2  ways 
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1705.     ways  after  the  happening  of  the  said  loss,  until  they  became 
"^r  bankrupts,  and  the  Plaintiffs  since  that  time  had  been  ready 

QJiainst      and  willing  to  submit,  and  the  Plaintiffs  since  they  became  as- 
ousLEY.    gjgjjg^g  j^^j  tendered  and  offered  to  the  said  Company  to  sub- 
mit the  said  difference  to  the  judgment  and  determination  of 
arbitrators,  &c.  yet  the  said  Company  had   not  paid  or  sati»- 
[  576  ]    fied  the  loss,  &c.,  nor  had  they  submitted  the  said  difference 
to  the  judgment  and  determination  of  the  arbitrators,  &c« 

The  second  count  was  similar  to  the  first,  except  that  it 
omitted  the  request  to  the  minister  and  churchwardens  to  dgn 
the  certificate,  and  their  refusal. 

Pleas  to  the  first  count.  1.  That  the  bankrupts  bad  no  in- 
terest in  the  house  and  goods  consumed,  concluding  to  the 
country.  2.  That  the  loss  happened  by  fraud  and  evil  practice, 
concluding  to  the  court.  S.  That  the  minister  and  church- 
wardens did  not  refuse  wrongfully,  injuriously  and  without  any 
reasonable  and  probable  cause  to  sign  the  certificate!  con- 
cluding to  the  country.  To  the  second  count  there  were  simi- 
lar pleas,  as  to  the  interest  in  the  things  consumed,  and  as  to 
the  loss  happening  by  fraud  and  evil  practice.  And  farther 
that  the  said  dwelling-house  was  situate  in  the  parish  of  St. 
Pauly  Covent  Garden,  and  that  neither  the  bankrupts  nor  the 
Plaintiffs  had  procured  any  such  certificate  under  the  hands 
of  the  minister  and  churchwardens  and  any  reputable  inhabit- 
ants of  the  said  parish  not  concerned  in  the  said  supposed  loss, 
as  is  mentioned  and  required  in  that  behalf,  in  and  by  the  said 
printed  proposals,  &c. 

Replication.  Issue  joined  on  the  five  first  pleas :  and  as  to 
the  not  procuring  the  certificate,  that  Jjockyer  and  Bream  did 
procure  and  deliver  to  the  said  Company,  at  their  said  office, 
such  certificate  as  was  mentioned  and  required  by  the  printed 
proposals  under  the  hands  of  divers  reputable  householders  of 
the  said  parish,  [naming  them];  but  that  the  minister  and  church- 
wardens wrongfully  refused  to  sign  any  such  certificate  with- 
out any  reasonable  or  probable  cause,  &c.  concluding  to  the 
Court.  Rejoinder,  denying  the  last  plea.  Surrejoinder,  join- 
ing issue  thereon. 

A  verdict  having  been  found  for  the  Plaintiffs,  a  ride  was 
granted  to  shew  cause  why  the  judgment  should  not  be  ar- 
rested ;  against  which,  in  Hilary  Term  last,  Ije  Blanc  and 
Marshall^  Serjts.,  shewed  cause. 

On 
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On  the  true  construction  of  the  policy,  the  point  to  be  con-  1795. 
sidered  is,  whether  the  production  of  a  certificate  signed  by  the  •-" — 
minister  and  churchwardens  was  a  condition  precedent,  the  against 
performance  of  which  was  necessary  to  enable  the  Plaintiffs  to  okslet. 
recover  against  the  insurance  office.  The  question,  what  words 
were  necessary  to  make  a  condition  precedent  in  a  contract, 
was  formerly  the  subject  of  many  nice  and  subtle  distinctions ; 
but  it  now  seems  agreed  that  no  technical  words  are  required, 
and  whether  any  particular  set  of  words  make  a  condition  pre-  [  577  ] 
cedent  or  not,  depends  on  the  intent  of  the  parties  appearing 
on  the  whole  of  the  contract  Kingston  v.  Preston^  cited  DougL 
688.  Svo.  Now  it  is  apparent  from  the  words  of  the  tenth  ar- 
ticle of  the  printed  proposals,  that  the  framers  of  it  designed 
to  make  a  distinction  between  the  clause  which  relates  to  losses 
occasioned  by  foreign  invasion  or  civil  commotion,  and  that 
which  directs  the  sufferer  to  produce  the  certificate.  In  the 
former  case,  they  declare  the  company  not  liable  for  the  loss  in 
the  event  there  described,  in  the  latter,  they  begin  a  new  sen- 
tence, and  without  any  words  of  reference  to  the  former  clause, 
merely  direct  the  sufferer  to  produce  the  certificate.  It  is  not 
said  that  the  money  shall  be  payable  on  producing  the  certifi- 
cate, or  that  until  the  certificate  be  produced,  it  shall  not  be 
payable,  as  is  the  case  in  the  proposals  of  the  Sun  Fire-Office, 
from  which  those  in  question  of  the  Phoenix  Office  are  evi- 
dently taken,  except  in  what  relates  to  the  certificate ;  it  seems 
therefore  probable,  that  the  Phoenix  Office  purposely  omitted 
to  make  the  production  of  the  certificate  a  strict  condition  to 
be  performed  prior  to  the  recovery  of  the  money,  in  order  to 
encourage  persons  to  resort  to  that  office  in  preference  to  the 
other.  If  this  were  necessary,  all  the  other  terms  were  so  like- 
wise, as  for  instance,  notice  to  the  Company  at  the  office  in 
Ltombard  Street^  as  soon  as  possible  after  the  loss ;  but  suppose 
notice  not  to  be  given  as  early  as  possible,  it  could  not  be  en- 
dured that  the  office  should  evade  payment  merely  from  that 
circumstance.      In  the  cases  of  Oldman  v.  Bewicke  {a)   and 

Soutledge 

(a)  Oldman  and  another^  Assignees  of  Ingram  a  Bankrupt,  v,  Bemcke  and 

Others.     In  C,  B.    Michaelmas,  26  Geo.  3. 

This  was  an  action  against  the  Directors  of  the  Sun  Fire-Office,  upon  a 

policy  of  insurance  against  fire :  the  declaration  among  other  things  stated 

the  loth  proposal  to  have  been  as  follows:  viz,    "Persons  sustaining  any 

**  loss  or  damage  by  fire,  are  forthwith  to  give  notice  thereof  at  the  office, 

•^and 
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179^'     Bouiledge  v.  Burrell{a)   wbidi  arose  od  aclioD«  against  tbe 
y;^^      Sun  Fi  re-Office,  it  was  expressly  prorided  that*  the  moiwy 

a^ainU  shouU. 

"  and  as  soon  as  possible  afterwards  to  deliTer  io  as  paiticiilar  an  account  of 
**  their  loss  aod  damage  as  the  nature  of  the  case  will  adnut  of.  and  nuke 
"  proof  of  the  same  b)*  their  oa:h  or  affimiatioo,   (according  to  the  form 
**  practised  in  the  said  office,}  and  by  their  books  of  account,  and  such  other 
**  proper  vouchers,  a>  shall  be  rca>onabIv  required,  and  procure  a  eer^ficcU 
**  under  the  hand*  of  the  imnitler  and  churchtpordens,  together  with  some  otbS' 
''  reputable  inhabitants  of  the  parish  not  concerned  in  such  loss^  importii^ 
**  that  they  were  well  acquainted  with  the  character  and  circumstaDces  of  the. 
**  person  or  persons  insured,  and  do  know  or  venly  believe  that  he,  she  or 
**  they  really  and  by  misfortune,  without  any  fraud  or  evil  practice,  hare  sus- 
**  tained  by  such  fire  the  loss  and  damage  as  his,  her  or  their  loss,  to  the  valoe 
**  therein  mentioned,  but  till  such  affidavit  and  certificate  of  suck  tmsureft- 
**  lost  shall  be  made  and  produced^  the  loss  money  shall  not  be  payable  ;  aod  if. 
^  there  appears  any  fraud  or  false  swearing,  such  sufferers  shall  be  i»^jr^»"M 
*'  from  ail  benefit  by  their  policies,  &c.'*     It  then  stated,  that  the  bankn^ 
did  forthwith  give  notice  of  his  loss  to  the  society,  at  their  said  office,  and  ai 
soon  as  possible  aften^'ards  did  there  deliver  in  as  particular  an  account  of 
his  said  loss  and  damage  as  the  nature  of  the  case  would  admit  of,  and  dUI- 
makc  proof  of  the  same  by  his  oath  or  affidavit  in  writing,  according  to  the 
form  practised  in  the  said  office,  and  by  such  other  proper  vouchers,  as  were. 
reasonably  required ;  and  further,  that  the  minister  of  the  parish  of  Portset^, 
in  which,  &c.,  long  before,  and  at  the  time  of  the  loss  dwelt  and  resided  at  a 
distance  from  and  out  of  the  said  parish,  and  was  wholly  unacquainted  with 
the  character  and  circumstances  of  the  said  Ingrantj  and  wholly  unable  to. 
make  such  certificate,  as  by  the  said  policy  was  required.     But  that  the  said 
Ingram  (afterwards,  &c.,)  did  procure  and  deliver  to  the  said  office,  a  certi- 
ficate under  the  hands  of  William  Thoinas,&c.  then  and  at  the  time  of  the  said 
loss  being  reputable  inhabitants  of  the  said  parish,  who  were  not  concerned  in 
the  said  loss,  importing,  &c.    The  Defendants  pleaded.  First,  That  the  pre- 
mises were  wilfully  set  on  fire,  and  burnt  down  by  the  bankrupt.     Secondly, 
Tliat  at  tiic  time  of  the  supposed  loss  the  bankrupt  had  no  interest  in  the 
premises,  but  no  notice  was  taken  of  the  certificate  required,  or  the  waat.of 
it,  in  any  of  the  pleadings,  except  in  the  declaration  as  above  set  forth.    Biit 
issues  being  joined  upon  botli  pleas  the  cause  went  in  that  state  to  trial,  and- 
the  jury  found  a  verdict  for  Plaintifis,  damages  300/.  the  demand  being  for 
1 500/.  the  amount  of  the  insurance. 

A  rule  having  been  granted  to  shew  cause  why  the  judgment  should  not  be 
arrested,  on  the  ground  that  the  title  of  the  Plaintiffi  to  recover  wm  net  set 
forth  in  the  doclaration,  inasmuch  as  it  did  not  thereby  appear  that  the  cer- 
tificate required  had  been  procured  and  produced,  on  shewing  cause  i\\e  ar- 
i^unieuts  were  as  follow  : 

Against  the  rule  it  was  said  that  the  motion  was  grounded  cither  on  tl^e 
title  being  defective,  or  defectively  set  forth.  The  latter  objection  was  cured 
hy  the  verdict,  and  the  former  waived  by  the  defence  set  up  in  the  pl^^    It^ 

(a)  Ante,  vol.  i.  p.  254. 
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should  *  not  be  paid  till  the  certificate  was  produced)  which      1795. 
makes  those  cases  essentially  different  from  the  present.     It      ~y^^' 

is  stated  in  the  declaration  that  the  minister  lived  at  a  distance  out  of  the  Wobslet,.' 
parish,  and  though  nothing  is  said  about  the  churchwardens  not  signing  the  r*579  1 
certificate,  yet  it  appears  that  many  of  the  principal  and  respectable  inhabit* 
ants  have  signed  it.  This  is  not  an  absolute  preliminary  title.  Many  places 
are  not  parishes ;  and  livings  may  be  vacant  when  fires  happen.  Here  the 
Plaintiffs  have  done  as  much  as  they  could ;  it  is  not  denied  that  the  persons 
who  signed  were  respectable  inhabitants.  Matter  may  be  supplied  by  intend- 
ment after  verdict,  Sir  T.  Raym.  487.  Sir  T.  JoneSy  252.  So  a  defect  in 
the  declaration  may  be  waived  by  pleading,  as  in  Stra,  925.  The  Bishop  of 
London  v.  The  Mcrcert*  Company,  in  quare  impedit  the  Plaintiffs  had  not 
shewn  sufficiently  that  the  next  turn  belonged  to  them,  there  the  Defendant 
might  have  taken  advantage  of  the  defect,  but  it  was  cured  by  pleading  over. 
If  a  party  takes  material  issues,  and  they  are  found  against  him,  he  shall  not, 
after  putting  the  Plaintiff"  to  great  expense,  arrest  the  judgment.  Any  person 
may  waive  a  benefit  introduced  for  himself.  Here  material  issues  are  taken ; 
first,  that  the  house  was  wilfully  set  on  fire  by  the  bankrupt ;  secondly,  that 
he  had  no  interest.  The  objection  now  made  would  justify  the  office  in  re- 
fusing to  pay  in  all  cases.  The  Plaintiff"  has  shewn  that  he  has  conformed  in 
all  things  as  far  as  he  was  able,  and  the  verdict  of  the  jury  has  ascertained  all 
that  was  to  be  expected  from  the  certificate. 

In  support  of  the  rule,  it  was  argued,  that  the  issues  admitted  only  what 
was  well  and  specially  averred.  Neither  of  them  have  a  reference  to  the 
certificate. 

Nor  is  the  objection  of  the  defective  title  waived  by  the  pleas.  It  could 
not  be  taken  by  a  traverse  of  any  averment  in  the  declaration.  It  must 
have  been  by  pleading  it  specially;  but  this  was  unnecessary  if  the  declaration 
be  radically  defective. 

Lord  Loughborough. — Though  I  am  satisfied  the  verdict  was  right,  that 
the  fire  was  accidental,  and  that  the  certificate  could  not  have  been  procured, 
because  the  bankrupt  had  not  sustained  all  the  loss  he  claimed,  yet  the  rule 
of  intendment  after  verdict  cannot  be  applied  where  there  is  an  absolute  de- 
fect of  title,  as  there  is  in  this  case.  As  to  the  pleas,  they  are  wholly  col- 
lateral to  the  title.  , 

Gould,  J.  Till  the  affidavit  is  made,  and  the  certificate  procured,  the 
money  is  not  to  be  payable :  the  time  of  payment  therefore  is  not  yet  come. 
Though  a  person  were  a  bond  fide  sufferer,  still  he  is  not  intitled  without  a 
certificate  The  stipulation  is  a  condition  precedent,  that  there  shall  be  a 
certificate  that  there  is  no  kind  of  fraud.  Nothing  is  said  about  the 
churchwardens:  and  the  excuse  of  the  minister  living  at  a  distance  is 
frivolous. 

Nares,  J. — I  have  had  no  doubt  since  the  case  was  first  mentioned  to 
the  Couit.  The  stipulation  is,  that  the  office  will  in  no  case  be  liable,  un- 
less Buch  certificate  be  produced.  The  Plaintiff*  therefore  ought  to  aver 
the  performance  of  the  stipulation.  There  is  no. pretence  to  say  that  this 
objection  is  waived  by  the  pleas. 

Judgment  arrested. 

appears 
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1705*  appears  therefore  that  the  production  of  the  certificate  m  dn 
^^j^  case  was  merely  directory,  and  not  a  condition  precedent;  k 
agaaut  was  rather  a  matter  of  fairness  between  the  parties,  than  of  le> 
gal  obligation.  If  then  this  were  not  a  condition  precedent,  no 
averment  of  performance  was  necessary  in  the  declanticHiy  and 
when  no  such  averment  is  necessary,  a  defective  avennent  of 
performance,  and  consequently  a  defective  excuse  for  non-per- 
formance, will  not  vitiate.  1  IjCV.  293,  Beany  v.  Tiirner. 

But  supposing  the  Court  should  be  of  opinion  that  it  was  s 
condition  precedent,  the  defect  is  cured,  either  by  the  excuse 
alleged  for  the  non-performance  of  h,  by  the  subsequent  pletd- 
ingsj  or  by  the  verdict     If  it  be  a  condition  precedent,  it  is  not 
that  sort  of  condition,  the  performance  of  which    makes  the 
very  consideration  of  the  contract,  but  only  a  matter  mbsequad^ 
the  non-performance  of  which  is  to  defeat  an  inchoate  right  tf 
action^  which  vests  in  the  insured  by  the  loss  happening.     The 
non-performance  therefore  of  such  a  condition  is  matter  of  de- 
fence to  the  action.     1  Term  Rep.  B.  IL  638.     Hotham  v.  7k 
JEast  India  Company.     But  every  ground  of  defence  set  up  bj 
the  Defendant  has  failed.     He  has  denied  in  his  plea  the  truth 
of  the  facts  alleged  as  an  excuse  for  not  procuring  the  certifi- 
cate, which  is  an  admission  of  the  goodness  of  the  excuse^  sup- 
posing the  facts  to  be  true;   and  after  the  Jury  have  found 
them  to  be  true,  he  shall  not  be  permitted  to  say  that  they  are 
no  excuse.     It  appears  upon  the  record,  that  the  minister  and 
[  580  ]    churchwardens  wrongfuUy  and  unjustly ^  without  any  reasonable 
or  probable  cause,  refused  to  sign  the  certificate.     But  in  s 
court  of  law  nothing  can  be  deemed  ^wrongful  or  unjust  but  that 
which  is  so  in  a  legal  sense.     Now  suppose  that  the  minister 
and  churchwardens  had  said  ^*  this  certificate  may  be  true  or 
^^  false  for  any  thing  we  know ;  but  be  that  as  it  may,  we  are  do 
<^  parties  to  your  contract,  we  are  not  bound  to  inquire  into  the 
^^  truth  or  falsehood  of  your  certificate,  therefore  we  will  have 
<<  nothing  to  do  with  it;"   this  would  be  neither  'wrongjid  nor 
unjust^  nor  would  it  be  a  good  excuse  for  the  not  procuring  die 
certificate.     It  must  therefore  be  understood  after  verdict  that 
the  refusal  was  wrongful  and  unjust  in  the  sense  that  makes  it 
a  good  excuse  for  not  procuring  the  certificate,  namely,  by  the 
interference  of  the  Defendant :  and  in  no  other  sense  can  it 
now  be  understood  to  be  wrongful  and  unjust.     But  a  title  de- 
fectively set  forth  is  helped  by  a  verdict,  and  upon  the  same 

principle. 
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principle,  an  excuse  for  the  non-performance  of  a  condition      1795. 
precedent  defectively  stated  is  also  helped  by  a  verdict.     If     ~y^^ 
therefore  the  excuse  in  the  present  instance  be  ambiguous  as  to      againtt 
the  import  of  the  terms  wrongful  and  unjust^  it  is  cured  by  the 
finding  of  the  jury :  and  every  thing  doubtful  is  construed  so  as 
to  support  a  verdict.     1  Salk.  29>  Roe  v.  Haugh ;  2  Burr.  899, 
Collins  v.  Gibbs ;  2  Ld.  Raym.  810,  East  v.  Essington ;  1  Wih. 
115,  Alcorn  v.  Westbrooke. 

Adair,  Bond,  and  CockeU,  Serjts.  contra.  The  production  of 
the  certificate  according  to  the  printed  articles,  was  a  condi- 
tion precedent,  and  therefore  necessary  to  be  performed  to  en- 
title the  Plaintiffs  to  recover.  This  was  decided  in  Oldman  v. 
Bemcke,  and  Routledge  v.  Burrely  in  which  cases  the  Court  did 
not  lay  any  particular  stress  on  the  insertion  of  the  words  that 
^^  till  the  certificate  should  be  produced,  the  loss  money  should 
not  be  payable.''  Though  those  words  are  omitted  in  the  pre- 
sent policy,  the  law  will  imply  that  condition.  The  articles  can 
have  no  efiect,  except  as  conditions  precedent  It  is  declared, 
that  the  Company  shall  only  be  liable  according  to  the  printed 
proposals.  They  cannot  therefore  be  rejected ;  and  if  they  are 
admitted,  they  can  be  nothing  but  conditions  precedent.  If 
the  Plaintiffs  can  recover  without  the  certificate,  they  may  also 
recover  without  an  a£Sdavit  6r  notice,  and  without  doing  any 
other  thing  which  the  proposals  required  to  be  done.  If  then 
it  were  a  condition  precedent,  nothing  can  excuse  the  non-per- 
formance of  it,  but  some  act  of  the  party  for  whose  benefit  it  [  581  3 
was  designed.  Co,  Litt.  206  b.  It  is  expressly  stated  on  the 
record  that  the  condition  was  not  performed,  and  the  reason  is 
given  for  the  non-performance.  There  is  no  room  therefore 
for  intendment ;  the  title  is  itself  defective,  and  not  merely  de- 
fectively set  forth,  and  therefore  it  is  not  cured  by  the  verdict. 
4  Term  Rep.  B.  R.  470.  Bishop  v.  Hayward.  In  Hotham  v. 
The  East  India  Company,  the  non-performance  of  the  condition 
was  owing  to  the  Defendants  themselves,  their  factors  and 
agents,  which  makes  that  case  materially  different  from  this. 
But  the  case  of  Davis  v.  Mure  there  cited  p.  64^  and  in  which 
the  inquiry  by  a  court-martial  was  a  condition  precedent,  is  an 
express  authority  in  favour  of  the  Defendant.  <^  The  depend- 
'^  ence  or  independence  of  covenants,"  (to  use  Lord  Mansjield^s 
words  in  Kingston  v.  Preston,)  <Ms  to  be  collected  from  the 
<<  evident  sense  and  meaning  of  the  parties,  and  however  trans- 

**  posed 


58(1;  CASES  in  MICHiAELMAS*  TBB,^ 

1795.     *^ posed  they  migbt  be  in.thedeed)  their  precedency  must  der 
^  ^^  pend  on  the  order  of  time  in  which  the  intent  of  the  transr 

a^unu      *<  action,  requires  their  performance."     And  this;  doctrine  is 

WoMur.  c^ofirnjed  ^y  Ashhurst^  J»,  in  Hothamv.  The  East  Indm  Gomr. 
pany.  As  to  Collins  Vi*  Gibbsy  tbatcase  shews  that  performauoek^ 
of  what  the  Plaintiff  was  to  do  on  his.  part,  must  be. averred. 
The  performance  of  a  condition  precedent  is  traversable^  and 
therefore  material  to  be  alleged.  Ni)^  75;  Cra.  Eliz.  889* 
9  Co.  9  bj  UghireiPs  case.  And  he  who  underta)ie&  for.  theact 
of  another,  undertakes,  that  it  shall  beidone  at  all  events^  BQk 
23  b.  Lamb's,  case.    1  BoU.  Abr.  452. 

From  what  passed  after  the  argument  upon  the  bench,  it 
seemed  as  if  the  Chief  Justice,  Mr.  J.  BuUerj  and  Mr.  J*  Boobe 
thought,  that  supposing  the  printed  •  proposals  to  be  conditiops- 
precedent,  there  had  been  a  performance.  c^^^«,  but  that  in 
truth  the  policy  being  a  commercial  contract  was  to  b^  con* 
strued  liberally,  and  the  true  question  was,  Whether  the  loss- 
had>fairly  been  incurred?  If  it  had,  (and- it  appeared  on  the 
record  to  have  so  happened^)  the  refusal  of  the  minister  and 
churchwardens  was  without  good  cause,  and:  therefore  the 
Plaintiffd.w^re  intitled  to  maintain  their  action.  But  Mn  J. 
Heath  appeared  to  differ  from  tlie  rest  of  the  Court,  and  time 
was  taken  to  consider* 

And  on  this  day,  the  cause  having  stood  over  from  last  ////aiy 
term,  the  Lord  Chief  Justice  said,  that  as  a  difference  in  opinion 
prevailed  among  the  Judges,  and  as  they  were  informed  that  a 
writ  of  error  would  be  brought  at  all  events,  whichever  w«y  the 

[  582  ]  judgment  was  given,  they  thought  it  unnecessary  to  discuss  the 
question,  any  farther.  Judgment  therefore  was  ordered  to  be 
entered  for  the  Plaintiff^  pro  formd^  merely  that  the  writ  of 
error  n)igbt  proceed. 


Marsh, 
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Marsh,  Knt.  and  Others  against  F^vwcett,  Glerk.        sa^irdg^ 

iVw.«8Uu 

TN  August  1794,  a  levari  Jacias  de  bonis  ecclesiastici$  issued  tQ.  Though- • 

the  Bishop  of  IVimhester^  at  tbe^uit  of  the  Plaintiffs^  against  debomt^ 
the  Defendant,  returnable  in  fifteen  days  of  5/.  Martin,  and  iq-  c^w""^" 

J  ,  -  ,  *  a  continuing 

dorscd  to  levy  125/.   (being  the  arrears  of  two  apnuiMes,  to  execution, 
secure  which  judgment  had  been  entered  on  a  bond),,  on  which,  ^y^"^ 
a  sequestration  issued.     On  the  25th  of  April  following,  the  made  under 
3ishop  was  called  upon  by  rule  of  Court  to  return  the  writ,  tothne^^ 
which  he  accordingly  did,  stating  **  that  the  Defendant  was  a  ^^^^ 
^^  beneficed  clerk  and  vicar  of  the  parish  and  parish  church. of  sumindor*. 
"  Milford  in  his  diocese,  that  he  had  caused  to  be  levied  of  the  ^^  ^  jj".^ 
"fruits,  tithes.  Sec,  which  had  arisen  or  accrued   thereupon  beac^uaffy 
**  since  the  delivery  of  the  writ>  the  sum  of  14/,  I85.  10^(2.,  of  theauthori- 
**  which  he  had  retained  4/.  19s.  Sid.  for  tenths  ^d  land-ta?^;,  %^^f 

bishop  18  at 

"  and  Si,  &•  for  the  costs  of  the  levy,  and  had  caused  the  re-i  an  end. 

**  sidue  to  be  paid  to  the  PlaintifTs  attorney  in  satisfaction  of  3heiJ^^^^^ 

•*  their  debt  and  damages:  and  certified  that  since  the  delivery  writ  remain- 

"  of  the  writ  tp  him  there  had  not  been,  arisen,  or  accrued,  apy  hands  of  the 

"further  fruits,  tithes,   profits,  &c.,   frqm  the  said  parish,  or  S!**°P  ^°°* 

**  parish  church  of  Milfardy  nor  had  the  Defendant. any.  other.  returnabUs, 

"  ecclesiastical  goods  within  his  diocese,  whereof  he  could  cause  tered*Se**" 

"  the  residue  of  the  said  debt  and  damages,  or  any  part  there-  profits  of  a 

^.     «         ,      ,      .    ,  „  vicaraffe  ac- 

"  ot,  to  be  levied.  cruinga* 

Between  the  25th  of  November  the  return  day  of  the  writ,  and  ^®^^  '^°'* 

■'the  return 

the  25th  01  Aptly  the  sequestrator  had  received  a  much  larger  day  as  after, 
sum   from  the  profits  of  the  living,  which    after  certain   de-  J^j^dto*?©- 
ductions   remained    in   his  hands,   and  which,   together  with  turn  the 
the  sum  before  levied,  amounted  nearly  to  125/.  the  sum.  in-  ed  only  the 
dorsed,  and  several  other  writs  of  levari  facias  had  been  delir  "f^o^^n^of 
vered  to  the  Bishop  at  the  suit  of  other  ^Plaintiffs  agamst  the  levied  up  to 
Defendant,  some  before  the  return  day  of  the  first  writ,,  and..  Jjj®*^*^ 
some  after.  ^  cow^  would 

A  rule  having  been  granted  to  shew  cau?e  why  the  Bishqp.  writ  and  re- 
and  his  sequestrator  should  not  proceed  to  levy  the  PlaintifF's  *^°  ^^ 
debt  out  of  the  growing  profits  of,  tti^vicar^e,.  ^nd.  why.  tl^e  file,  but 
writ  and  return  should  not  betaken  off  the  file,  and- the  writ  be  !^,!jj,ft**5ie 

return  to  be 
amended  by  inserting  the  sum  levied,  up  to  the  time  when  the  writ  way  •ctuaUtf  returned  {a),  [The 
pcoper  way  to  proceed  is  to  rule  the  Bisliop  from  time  to  time,  to  know  what  he  has  levied.] 

(a)  [Vid<i  Afbiickle  v.  CowtaHy  J-Bos.  &  Ptil.  327^ 

amended 


Fawcitt. 
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1795.     amended  by  indorsing  on  it  to  be  levied,  the  sum  of  money  ihfti 
j^^^^^      actually  due  to  the  Plaintiffs, 

against  Adaivy  Le  Blancy  and  CocJcell^  Serjts^  shewed  cause,  on  the 

part  of  the  Bishop  and  the  other  creditors,  contending,  that 
after  the  writ  was  actually  returned,  the  Bishop's  authority  to 
levy,  and  consequently  that  of  the  sequestrator,  was  at  an  end, 
and  therefore  that  as  to  the  growing  profits  of  the  vicarage,  the 
PlaintifK  had  lost  their  priority,  and  must  now  be  postponed  to 
the  other  creditors  who  had  sued  out  their  writs. 

Bondj  Serjt.,  in  support  of  the  rule.  The  writ  of  levari Jacias 
is  a  continuing  execution,  and  the  officer  of  the  Bishop  roust 
take  care  that  all  the  profits  of  the  living  sequestered  be  ap- 
plied to  satisfy  the  sum  due  to  the  Plaintiff  in  the  writ  first  deli- 
vered to  him,  in  preference  to  any  other.  If  the  sequestration 
issues,  and  is  published  before  the  writ  is  returnable,  it  is  suffi- 
cient, and  the  Plaintiff  is  intitled  to  the  growing  profits  from 
time  to  time,  though  long  after  it  is  returnable,  until  he  is  satis- 
fied. Legassickcy  Executor  of  Adanis^  v.  The  Bishop  of  Exeter^ 
1  Cromp.  Pract.  359.  (a). 

Per  Cur.  This  is  certainly  in  its  nature  a  continuing  exe- 
cution (&),  unless  the  Plaintiff  takes  awny  the  authority  under 
which  the  sequestration  issues,  by  calling  generally  for  a  return 
of  the  writ.  The  mistake  here  was  in  calling  for  that  return. 
The  proper  way  would  have  been  to  have  ruled  the  Bishop 
from  time  to  time,  to  know  what  he  had  levied.  All  that  can 
be  done  now  is,  to  amend  the  return,  by,  inserting  the  amount 
of  the  whole  sum  received  under  the  sequestration,  up  to  the 
25  th  April. 

The  rule  was  made  absolute,  not  to  take  the  writ  off  the  file, 
but  for  the  Bishop  to  amend  the  return  by  stating  the  amount  of 
the  sum  levied  up  to  the  time  when  the  return  was  actually  made. 

(a)  See  also  3  Burn.  £ccl.  Law,  time  of  the  next  periodical  pa^^ment 

322,  svo.  arrived?  The  equitable  interposition 

{b)  If  the  writ  was  not  returned,  of  the  Court  seems  hitherto  to  ha?e 

the    execution   would    undoubtedly  extended  no  further,  in  cases  of  judg- 

continue  until  the  sum  indorsed  was  ments  entered  on  bonds  to  secure  an- 

satisfied.  But  Qu,  whether  the  Plain-  unities,  than  to  permit  the  judgment 

tifiT  could,  aflcr  that  sum  was  le-  to  stand  as  a  security  for  the  future 

vied,  preserve  his  priority,  with  re-  payments,  and  fresh  executions  to  be 

gard  to  the  future  arrears  of  the  taken  out  as  those  payments  became 

annuity,  over  another  judgment  ere-  due,  without   a  suggestion    or  tcire 

ditor,  who  might  have  delivered  an-  facias  under  the  stat.  8& 9  W.  3.  c.  1 1. 

other  writ  to  the  bishop,  in  the  in-  Howell  v.  Hanforth,    S  Black.  845. 

terval  after  the  sum  indorsed  on  the  1016.     Ogilvie   v.    Fol^jf,  ib.   1111. 

former  writ  was  levied,  and  before  the  ScoU  v.  Wkalley,  ante,  vol.  i.  p.  297. 

Le  Blauc 
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Le  Blanc  referred  to  Rast.  Entr,  37i  for  the  form  of  a  levari      1795. 

facias  de  bonis  ecclesiasticis  to  levy  the  arrears  of  an  annuity  on      m][^ 

a  writ  of  annuity,  and  the  Bishop's  return.  against 

Fawcktt, 


[684] 


Dillon  against  Leman  and  Another.  Satwrday, 

Nov,  28th, 

rpHIS  case,  which  was  sent  from  the  Court  of  Chancery  for  ^.seised in 
■^    the  opinion  of  this  court,  stated   that  William  NauntoUy  ^°|^^ 
being  in  his  lifetime  seised  in  fee-simple  of  the  lands  in  question  B.  his  heir, 
in  the  said  cause,  died  so  seised  thereof  in  the  month  of  August  yj^  upon 
1 758,  leaving  Mary  Dillon  mother  of  the  said  Plaintiff  John  *»"  ^®**^  » 
Talbot  Dillofi^  then  the  wife  oi  Francis  Dillon^  his  heir.     Upon  makesator- 
the  death  of  the  said  William  Naunton^  William  Leman  entered  o^^JJg^^ 
into  the  said  lands,  and  became  tortiously  seised  thereof,  and  conUnuesin 
being  so  seised,  in  Hilary  Term  1 765  levied  a  fine  sur  cogni-^  and*ie^«'a 
zance  de  droit  come  ceo  of  the  said  lands,  whereupon  proclama^-  fincjur^- 
tions  were  duly  had,  according  to  the  form  of  the  statute  in  droU  come 
such  case  provided,  the  said  Mary  Dillon  being  under  coverture  *J^^[|j,nJ°' 
with  the  said  Francis  Dillon^  at  the  time  of  the  levying  suchjine.  B.  after- 
On  the  20th  o(  February  1765,  the  said  Mary  Dillon  died  under  U^derco^r- 
coverture  of  the  said  Francis  Dillon^  as  aforesaid,  leavinir  the  *^^*  "**  . 

•  i-rT^vi>rT%*fii  /•?  /*  n  cnt^y  having 

said  John  lalbot  Dillon  then  of  the  age  of  iwenty-one  years,  of  been  made^ 
sound  mind,  out  of  prison,  and  within  this  realm,  her  son  and  Jalf  to^id 
heir.     No  entry  or  claim  was  made  on  or  to  the  said  lands  by  the  fine, 
or  on  behalf  of  the  said  Francis  Dillon  or  Mayy  Dillon  in  her  i^rTar  of 
lifetime,  nor  at  any  time  afterwards  by  the  said  Francis  Dillon^  ^®  "fif®  °^ 
nor  by  the  said  John  Talbot  Dillon  until  the  year  1787,  when  of  sound 
he  made  an  entry  to  avoid  the  said  fine.    And  the  question  was,  ™^^  ^^^ 
Whether  on  the  above  case,  the  said  John  Talbot  Dillon  was  within  the 
barred  by  the  said  fine  from  recovering  the  said  lands  ?  fineTs  a  ba* 

This  was  first  argued  in  Hilary  Term  34  Geo.  3.  by  Le  BlanCj  *°  ****  "«*** 
Serjt.,  on  the  negative,  and  Lawrence^  Seijt  on  the  a£Srmative,  he  make  hu 
and  a  second  time  in  Trinity  Term  following  by  Bond,  Serjt.,  fi^'^^'" 
on  the  negative,  and  Adair j  Serjt.,  on  the  affirmative.  ^^^^^'^^ 

On  the  negative  side  of  the  question,  the  arguments  were  in 
substance  the  following.  The  Plaintiff  John  Talbot  Dillon 
was  not  barred  by  the  fine,  being  the  heir  of  Mary  Dillon, 
who  was  under  the  disability  of  coverture  at  the  time  when 
it  was  levied,  and  died  under  that  disability.  This  is  not  a 
case  within  the  stat.  4  Hen.  7*  c  24.  Persons  under  disabi- 
lities 


death  of  ^. 
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1795.  4M68  tfre  by^expn^s  worils 'Mdepfed  cMt  df  the  bbdy  (tf  the 
.jjj^j^j^  statute,  which  works  the  bar,  and  are  not  brought  within  k 
•^ttiut  by  any  subsequent  clause,  except  in  case  of  the  removal  of 
the  disability :  the  case  of  dying  under  a  disability  is  not  pro- 
<[  585  ]  vided  for.  The  statute  enacts,  that  a  fine  with  proclamations 
duly  made  shall  '*  conclude  as  well  privies  as  strangers  to 
**  the  sam)&,  except  women  covert  (6ther  than  be  parties  to  the 
*<said  fine)  and  evefy  person  then  being  within  the  age  of 
**  twenty-one  years  in  prison,  or  out  of  this  realm,  or  not  of 
**  whole  mind  at  the  time  of  the  said  fine  levied,  not  parti* 
'^Mo  such  fiile."  Then  follow  the  savings,  which  are,  1st  of 
rights,  8cc.  which  exist  at  the  time  of  the  fine  engfrossed  to  til 
ipersons  not  parties'to  the  fine,  if  they  pursue  their  claim  wirida 
•five  years :  ^d.  of  those  which  may  accrue  after  the  'fine  e^ 
igrossed  and  proclamations  made,  by  virtue  of  any  gilt,  fai 
-Inade  before  the  fine  levied,  with  the  same  limitation  as  to  (he 
-five  ^ears :  8d.  of  those  which  accrue  to  persons  Wilder  dis- 
abilities  at  the  time  of  theil*  accruing,  provided  they  pursR 
*their  rights  within  five  years  after  their  disabilities 'ftife  retoofod 
The  fourth  saving' ordains,  that  all  persons  not  parties  to  the 
'fine^  tefao  are  under  the  disabilities  ipeeified  At  the  time  of  tia 
'fine engrossed  and  proclamations  made,  *and  befoye  extepted  ii 
the  act,  having  right,  title  or  cause  of  action  to  the  lands,  ftt 
and  their  heirs  shall  take  their  said  actions  or  lawful  entry  within 
five  years  after  the  disabilities  are  removed:  and  that  if  tbey 
do  not  take  their  action  and  entry  as  is  aforesaid,  they  and 
their  heirs  shall  be  for  evsigr  concluded  in  the  same  manner  « 
parties  and  privies.  Now  it  is  obvious  that  the  word  heirs  n 
this  clause  means  the  heirs  of  persons  who  die  'after  the  i^ 
moval  of  their  disabilities,  when  the  fiveyeavs  have  b^an'fo 
run,  and  not  the  heirs  of  those  who  die  iinder  di^adiUties^'nsyt 
tbepresent  ca6e.  It  is  pkan  therefore  tkaX-Mary -JDili&ny  the 
mother  of  the  Plaintifi;  wfaoX¥tfs^  feaie>^06V«n  ilt-the  tinfe  tf 
the  fine  l^ied,  andneilhm*  a'pdfty  »6r  pri^  to  it,  ivas  withio 
the  exception  of  4be  stl^fule,  «hd  having  died  doring  covertuYe, 
that  she  was  never  In  'a  'situation  capable  of  being  brought 
within  the  operation  of  the  statute.  A  condition  subseqneiR 
becoming  impossible  by  the  act  of  God,  is  void.  Cd.LiiL  260  a. 
And  this  omission  in  the  statute  to  limit  the  heir  of  a  person 
dying  under  a  disability  to  any  period  in  which  he  shall  bring 
•his  action,  must  be  taken  to  have  been  designed  by  the  legis- 

lature. 
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lature.  That  statiite  was  th«  result  of- long  experience.  The  1795. 
•8tat.  18  Ed^  \.  St.  4.  declares  that  by  the  common  law  a  fide 
concluded  not  only  parties  and  privies,  but  all  other  persons  ag^nst 
being  of  full  age,  out  of  prison,  of  good  memory,  and  within  L*^^* 
the  four  seas,  if  they  made  not  their  claim  within  e  year  and  a 
day,  leaving  those  who  were  under  the  disabilities  alluded  to  an 
'indefinite  time  to  hiake  their  claim  in,  after  the  disabilities  [586] 
were  removed.  The  84  Ed,  S.  -c.  16.  simply  took  la^ay  ihe 
'doctrine  of  non^^laim,  which  was  i^estored  by  1  Ric.  3.  e.7» 
'land  that  statute  was  followed  by  4  Hen.  7.  e.  14.  wbi<ih  «t 
length  was  passed  to  settle  the  law  upon  the  subject.  In  odier 
statutes  of  limitation,  the  death  of  the  disabled  person  is  men- 
tioned. Thns  by  the  91  Jae.  I.e.  16.  'S.  1.  the  time  for  bring- 
ing a  formedon  is  limited  to  twenty  years- after  the  title  accrues, 
with  a  saving  in  the  second  section  of  the  rights  of  persons 
under  the  age  of  twenty-one,  feme-coverts,  insane,  rmprisdned, 
or  beyond  seas,  provided  they  or  their  heirs  shall  within  ten 
-years  after  their  full  age,  discoverture,  coming  of  sound  mind, 
'enlargement  out  of  prison,  or  coming  within  this  realm,  &r 
deaths  take  benefit  of  and  set  forth  the  same.  So  also  by  10  & 
11  W.  S,  c.  14.  the  time  for  bringinga  writ  of  error  to  reverse 
B  fine  or  recovery,  is  confined  to  twenty  years,  with  a  simililr 
provision  that  a  person  under  the  disabilities  mentioned,  shall 
bring  his  writ  of  error  within  five  years  after  the  removal 
of  those  disabilities,  and  his  heirs,  executors,  and  adminis- 
trators within  the  same  period  nfter  his  dea(h.  But  inde- 
pendent <^f  these  arguments  from  comparison  find  analogy, 
•the  authority  of  Lord  Coke  commenting  on  the  stat.  4  *Hen. 
7*  is  positive,  that  the  heir  of  a  person  whose  disability  js 
not  removed,  may  enforce  his  claim  at  any  time,  notwithstand- 
ing the  fine;  for  it  is  laid  down  in  Cotton's  oase,  SUnie  v. 
'HtrmeSi  2  Inst.  519.  '^  For  that  persons  out  of  the  teabn 
^^  at  the  time  of  the  fine  levied,  amongst  others,  having  a  pi^ 
<<  sent  right,  are  excepted  out  of  the  body  of  the  act  which 
'^  worketh  the  bar;  therefore  he  that  is  beyond  s^  at  (be  time 
^*  of  the  fine  levied,  and  never  returns,  is  within  the  ei^ception 
*^  out  of  the  body  of  the  act,  and  he  and  his  heirs  may  center 
*^  and  take  his  acti<Mi  at  any  time;  but  in  case  he  doth  return, 
**  he  and  his  heirs  must  'enter  and  take  his  action  within  fite 
'*^  years  after  his  return:  and  so  it  is  of  an  infant  being  party  to 
^*  the  fine  *and  ^having  ^  present  right,  if  -be  -diefh  -diiruig  Ms 

"  infancy. 


587  CASES  IN  MICHAELMAS  TERM 

1795.     '*  infancy,  he  or  his  heirs  may  enter  or  take  his  action  at  any 
P^^^j^     ^^  time :  and  so  it  is  of  a  person  that  is  turn  compos  mentis  by 
against      "  the  act  of  God,  if  he  die  while  he  is  nan  compos  mentis  i  <Hra 
**  man   in  prison,  which  is  by  act  in  law,  if  he  die  in  prison; 
"  or  afemC'^overt^  which  is  by  her  own  act,  if  she  die  while  ske 
*^  is  covert^  being  no  parties  to  the  fine/'     And  the  same  doc- 
trine is  to  be  found  in  Beverley's  case,  4  Co.  125  i.  Jenk.^ 
Cent,  192.  13  Vin.  Abr.  i286*     If  the  opinion   of  Anderson^  as 
it  appears  in  the  report  of  CotUnCs  case,   1  Ijeon.  21 1.  be  cited 
[  587  ]    on  the  other  side,  it  is  to  be  observed  that  it  was  merely  thrown 
out  by  the  way,  and  not  called  for  by  the  facts  of  the  case  then 
before  the  Court 

On  the  part  of  the  Defendants  the  result  of  the  arguments 
was,  that  as  a  fine  was  an  assurance  to  secure  the  title  and 
peaceable  possession  of  lands  to  the  owner,  and  as  the  object 
of  the  Stat.  4  Hen,  7>  was  to  confirm  the  revival  of  the  doctrine 
of  non-claim,  that  statute  ought  to.  be  construed  according  to 
the  intention  of  the  makers  of  it,  which  evidently  wasy  that  i 
fine  should  be  a  complete  bar  to  all  rights,  which  were  not  pur- 
sued within  five  years  after  they  had  accrued.  That  the  woid 
heirs  in  the  sixth  section,  must  be  taken  to  include  heirs  of  per- 
sons dying  under  disabilities  according  to  the  true  scope  and 
meaning  of  the  statute,  and  that  this  interpretation  was  agree- 
able to  the  rules  and  principles  of  construction  laid  down  faj 
Brooke^i,^  Plowd.  178,  Hill  v.  Grange;  Plowd.  366.  Stawdi. 
Lord  Zotich;  Cro,  Car,  200,  Hidm  v.  Heylock;  1  Leon.  211. 
Cotton^s  case.  That  if  the  contrary  construction  were  to  pre- 
vail, the  heir  must  have  an  indefinite  time  to  claim  in,  and 
consequently  the  security  of  property  would  be  materially  af- 
fected. 

On  this  day,  the  Lord  Ch.  J.  declared  shortly  the  opinion  of 
the  Court,  that  the  exception  in  the  first  branch  of  the  statute 
4  Hen.  7*  and  the  proviso  at  the  end  of  it  were  to  be  taken  to- 
gether ;  that  being  so  taken,  they  did  not  amount  so  much  to 
an  exception  as  a  saving,  the  true  meaning  of  which  was,  that 
the  rights  of  those  persons  who  were  under  disabilities  and  of 
their  heirs,  were  saved  as  long  as  the  disabilities  continued,  and 
five  years  after,  but  no  longer;  therefore  that  the  heir  not  being 
himself  disabled,  was  barred  unless  he  pursued  his  right  within 
the  five  years  after  it  accrued  by  the  death  of  his  ancestor 
dying  under  a  disability ;  and  consequently,  that  the  Plaintiff 

in 
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in'tbiscase  was  prevented  by  the  fine  from  recovering  the  lands      1795. 
in  question  (a).     And  to  this  effect  was  the  certificate  sent  to     Z 
the  Court  of  Chancery.  againtt 

Ljcmak. 

(a)  See  Cruise  on  Fines,  231.  2d  edit. 


Dennie  against  Elliott,  Hill  and  Another.  Saturday, 

°  Nov.  28lh. 

TN  this  case  a  rule  was  granted  to  shew  cause  why  execution  The  Court 

for  the  damages  and  costs  recovered  by  the  Plaintiff  in  this  Jhe^°t7 re- 
cause,  amounting  to  the  sum  of  32/.,  should  not  be  stayed,  the  covered  by 
Defendant*///// undertaking  to  stayall  proceedings  on  thejudg-  js,  in  one 
ment  by  him  obtained  in  another  action  brought  by  the  Plaintiff,  *^^*°'i;  ^°}^ 

,         .  t  t  n  ^    set  off  and 

wherein  Hill  had  his  costs  taxed  at  the  sum  of  43/.  195.  3d,  deducted 
and  also  undertaking  to  pay  to  the  Plaintiff  or  his  attorney  the  ^^  l^' 
sum  of  8/.  9^.,  being  the  balance  due  to  the  Plaintiff  after  set-  c<«t«  ^co- 
ting  off  the  costs  so  due  to  the  Defendant  Hill  from  the  Plain-  against  -^., 
tiff,  on  an  affidavit  by  Hill,  that  the  Plaintiff  appeared  to  be  j^-^f,,^' 
insolvent,  that  his  goods  were  all  distrained  for  rent,  and  that  action,  not- 
he  himself  was  not  to  be  met  with.  i^g  thTau 

In  opposition  to  the  rule,  Le  Blanc,  Serjt.,  produced  an  affi-  tomeyof  5. 
davit  of  the  Plaintiff,  stating  that  Hill  had  told  him  that  £/-  he  believes 
liotL  one  of  the  other  Defendants,  was  to  indemnify  HilL  as  -^-^^^^n- 

'  ^  '  '  .      .  solvent,  and 

having  acted  under  his  orders,  and  that  the  Plaintiff  had  of-  Uiat  there  is 
fered  not  to  take  out  execution  against  HilL  The  attorney  for  "f  whkrh*the 
the  Plaintiff  also  made  an  affidavit  that  he  had  no  security  for  attorney's 

!•  i>iiT^i>*/v»  ti  ji'ii        costs  can  be 

his  costs,  which  the  Plaintiff  was  unable  to  pay,  and  which  he  paid,  but  the 
verily  believed  he  should  lose,   if  the  set-off  were  allowed,  as  ^™«g" 

J  '  '  and  costs  to 

he  had  no  chance  of  recovering  them,  but  out  of  the  damages  recovered 

and  costs  to  be  received  under  the  judgment  for  the  Plaintiff.        ^    *  ^°^'  , 

•  r  *  588  1 

Le  Blanc  also  relied  on  the  practice  of  the  Court  of  King's  ^  -* 

Bench,  and  cited  Mitchell  v.  Oldjeld,  4  Term  Rep.   B.  R.  12S. 

and  Randle  v.  Fuller,  6  Term  Rep.  B.  R.  456. 

In  support  of  the  rule  Bond,  Serjt.,  insisted  on  the  known 

practice  in  this  Court,  that  the  attorney's  lien  for  his  costs  was 

subject  to  the  equitable  claims  of  the  parties  in  the  cause,  which 

he  said  was  settled  in  the  cases  of  Schoole  v.  Noble,  anie,  vol.  i. 

23.,  Nunes  v.  Modigliani,  217.,    O'Connor  v.  Murphy,   651,, 

and  Vaughan  v.  Davies,  vol.  2.  440. 

(fl)  [Vide  ante,  vol.  i.  p.  25.  n.  {b). 

TOt.  II.  s  s  The 
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Ford,  One,  &c.  against  Maxwell,  One,  &c.  (a).        Monday, 

tcOt  1st* 

TN  this  action,  wliich  was  brought  by  one  attorney  against  an-  Tomuntain 

other  for  his  fees,  the  PlaintiflF  recovered  a  verdict,  though  oiwattornSr 

it  was  objected  at  the  trial  that  he  had  not  left  his  bill  signed  by  «g*in8t  •»- 

him  with  the  Defendant,  pursuant  to  the  stat.  2  Geo,  2,  c,  23.  busineM 

s.  23.  which,  it  was  contended,  he  ought  to  have  done,  notwith-  ^^n^ff for 

standing  the  Defendant  was  himself  an  attorney  at  the  time  of  the  Defend- 

the  action  brought,  alt  the  business  having  been  done  by  the  ^  iJefend- 

PlaintifF  before  the  Defendant  was  admitted  as  an  attorney,  and  ^nt  became 

an  aUomeVt 

the  Stat.  12  Geo,  2.  c,  id.  s,  6.  extending,  as  it  was  said,  only  to  it  b  not  ne- 

the  case  of  both  parties  being  attornies  or  solicitors  at  the  time  J?^!2intifr 

when  the  debt   was    contracted;    the   words   of  that   section  to  leave hii 

being,  that  the  2  Geo,  2.  c,  23.  "  shall  not  extend  to  any  bill  withtheDe- 

"  of  fees,  charges  and  disbursements,  that  are  now,  or  shall  ^^sadMnu  w* 

<<  hereafter  become  due  from  any  attorney  or  solicitor  to  any  the  dirac 

"  other  attorney  or  solicitor,  &c."     And  now  Cockell^  Serjt,  0*^*^2  ^ 

moved  for  a  new  trial,  repeating  th?  objection  which  had  been  23.«.ss., 

over-ruled  at  the  trial.  2^J^\x7^ 

plying  to  the  c^ie  of  both  parties  being  attorniet  when  the  actum  U  brought. 

(a)  [1  Esp.  N.  P.  C.  iW.  a  C.  Tidd,  333,  8th  ed.] 

8  8  2  But 


i^ 
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1 796.  But  the  Court  held,  that  though  the  literal  construction  of 

~ —      the  Stat  12  Geo.  2.  c.  13.  might  be  as  the  Defendant  alleged, 
afininst      yet  the  *  object  and  spirit  of  it  was,  that  the  restrictions  of  the 
Maxwei^    2  Geo.  2.  c.  23.  should  not  be  applied  where  both  parties  were 
*  -^  altornies  when  the  action  was  brought,   for  in  such  case  the 

Defendant  must  be  taken  to  be  fully  competent  to  understand 
the  nature  of  the  charges  in  the  bill,  and  to  resist  them  if  ex- 
orbitant or  improper. 

Rule  refused. 


Monday,  Benjamin  against  Porteus. 

Feb,  1st.  ^ 

A  person  "|  N  this  action  for  goods  bargained  and  sold,  brought  to  re- 
ployed  tT  cover  the  price  of  a  quantity  of  indigo,  which  was  sold  for 
•ell poods,  iliYee  shillings  a  pound  weight,  one Betineity  the  broker  who  was 
have  for  employed  by  the  Plaintiff  was  called  as  a  witness  to  prove  the 
wJwtever  coutract,  and  being  examined  on  the  voir  dire,  stated  that  by 
money  lie  ijjjj  agreement  with  the  Plaintiff  he  was  to  have  for  his  own 
for  them  be  profit  whatever  sum  he  could  get  for  the  indigo  above  half-a- 
yondastated  ^r^j^^  [q^  i]^q  pound,  which  price   the  Plaintiff  had   fixed  for 

sum,  IS  a  I  '  r 

competent  himsclf,  but  not  an  allowance  of  so  much  per  cent,  on  the  sale 
prove^the  ^y  ^ay  of  Commission  in  the  usual  way.  The  Lord  Chief  Jus- 
contractbc-   i\qq  gt  the  trial  thou^rht  this  was  an  obiection  to  the  competence 

twcen  the  rj  ./  r 

seller  and  of  the  witness  On  the  score  of  interest,  and  that  as  he  did  not 
the  buyer  ^ome  within  the  description  of  a  broker  or  factor,  the  exception 
to  the  general  rule  made  in  favour  of  their  testimony  being  ad- 
missible to  prove  contracts  made  by  them  was  not  applicable  to 
him,  and  as  he  refused  to  release,  the  Plaintiff  was  in  conse- 
quence nonsuited. 

Cockell,  Serjt.,  now  shewed  cause  against  a  new  trial.  The 
evidence  of  Bennett  was  properly  rejected,  as  he  was  to  have  a 
profit  on  the  sale,  not  as  a  broker,  but  as  a  partner :  for  what- 
ever  sum  the  goods  might  be  sold  above  half-a-crown  for  a 
pound,  he  was  to  have  the  whole,  independent  of  his  employer. 
He  had  therefore  a  direct  interest  in  establishing  the  contract, 
and  is  not  included  in  any  of  the  excepted  cases  of  interested 
witnesses.  In  Dixon  v.  Cooper^  3  Wils.  40.  the  factor  va» 
merely  an  agent  for  both  parties,  and  was  to  receive  a  certain 
sum  at  whatever  price  the  goods  might  sell;  but  here  the  wit- 

(rt)  [See  the  cases  cited  in  note  («),  ante,  p.  225.] 
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ness  had  a  separate  interest  of  his  own^  and  was  only  agent  for  1796. 
the  Plaintiff,  and  that  no  farther  than  to  a  given  extent.  In 
Baker  v.  Bentj  3  Term  Rep,  B.  jR.  27,  the  broker  discharged 
his  duty  as  agent  for  both  parties  before  he  underwrote  the 
policy,  which,  it  was  properly  holden  in  that  case,  should  not 
deprive  the  parties  of  the  benefit  of  his  testimony.  The  true  t  591  ] 
line  is  there  marked,  which  is  whether  the  witness  is  to  gain  or 
lose  by  the  event  of  the  cause. 

AdatTy  Serjt,  for  the  rule.  The  witness  was  nothing  like  a 
partner,  as  there  was  no  communion  of  profit  and  loss  between 
him  and  his  employer ;  but  he  was  most  indisputably  a  broker, 
who  may  be  defined  to  be  a  person  who  makes  a  bargain  be- 
tween two  or  more  other  persons.  There  is  no  other  defini- 
tion of  the  term  broker,  unless  it  be  where  the  law  appoints 
brokers  for  special  purposes.  Now  every  broker  and  factor  is 
interested  to  establish  the  contract  he  makes,  as  well  as  to  in- 
crease the  price,  for  the  value  of  his  commission  will  be  in- 
creased in  proportion.  But  exceptions  to  the  rule  which  ex- 
cludes the  testimony  of  interested  witnesses,  are  admitted  in  the 
case  of  a  factor  or  broker;  the  broker  therefore  in  the  present 
case  was  clearly  intitled  to  the  benefit  of  the  exception*  In  a 
question  of  competence,  the  quantity  of  interest  makes  no  dif- 
ference. Therefore  as  a  direct  interest  is  no  objection  to  the 
competence  of  a  factor  or  broker,  the  quantity  of  it  goes  to  his 
credit  with  the  jury.  In  Baker  v.  Bent  the  broker  who  had 
underwritten  the  policy,  was  directly  interested  in  the  event  of 
the  cause;  it  was  a  consolidated  action,  and  he  was  also  a  party 
to  a  bill  in  equity,  and  so  eventually  liable  to  the  costs  of  that 
suit,  but  yet  he  was  a  competent  witness. 

Lord  Chief  Justice  Eyre.  The  inclination  of  my  opinion  is, 
that  this  evidence  ought  to  have  been  rejected.  The  principle 
is  admitted,  that  where  a  witness  has  a  direct  interest  in  the 
event  of  a  cause,  his  testimony  cannot  be  received.  But  from 
necessity  an  exception  has  been  introduced  in  the  case  of  factors 
and  brokers,  because  from  the  nature  of  the  transactions  \n 
which  they  are  engaged,  tl>e  conti?acts  they  make  for  other  per- 
sons cannot  be  proved  without  them*  It  is  true  indeed,  there 
is  no  magic  in  the  term  factor  or  broker,  and  that  every  man 
who  makes  a  contract  for  another  comes,  in  some  sort,  within 
the  description.  But  here  it  was  not  simply  a  contract  that 
Bennett  made  for  another,  but  for  another  and  hiinsel£     He 


was 
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1796*     was  to  have  all  the  profit  which  could  be  made  upon-  the  sale 
BcMJAMiM   ^^^^^  indigo,  above  2s.  6(L  on  every  pound  weighty  the  stated 

agahut  sum  that  was  to  be  paid  to  his  principal.  His  profic  therefore 
was  not  to  arise  from  the  profit  of  the  principal,  but  was  colia* 
teral  to  and  beyond  it.  He  cannot  wrong  the  principal^  but  be 
m^y  wrong  the  person  with  whom  he  deals,  by  screwing  him 
up  beyond  the  real  value  of  the  goods,  for  the  sake  of  his  own 
C  592  ]  profit,  and  therefore  he  has  a  separate  interest  to  establish  9 
particular  contract  which  he  comes  to  prove.  It  is  true  that 
an  ordinary  broker  has  an  interest,  but  it  is  not  such  as  to  oat- 
weigh  the  necessity  of  his  testimony  being  received.  If  be  is 
to  have  51,  per  cent,  commission  on  the  sale,  where  he  gets 
one  shilling  for  himself  he  gets  nineteen  for  his  employer, 
and  his  gain  arises  out  of  the  gain  of  his  employer.  But 
here  the  agent  takes  a  profit  in  fact  as  a  principal,  with  only 
2s.  6d.  for  his  employer.  A  regular  broker  must  take  care 
of  his  employer's  interest  as  well  as  his  own,  and  has  not  such 
a  temptation  to  raise  the  price  of  the  commodity  to  the  buyer. 
Besides,  I  think  the  employing  persons  to  transact  business 
upon  such  terms  as  these  is  neither  necessary  nor  convenient, 
but  on  the  contrary  is  extremely  mischievous  in  commerce,  and 
not  to  be  encouraged.  Brokers  are  men  acting  in  a  known 
established  character,  of  known  description  and  responsibility, 
and  therefore  more  fit  to  be  trusted  and  employed  iu  commer* 
cial  transactions. 

Heath,  J.  With  great  respect  for  my  Lord  Chief  Justice, 
I  think  this  witness  was  admissible.  I  cannot  distinguish  him 
from  a  broker :  he  must,  I  think,  be  considered  as  a  broker^  and 
not  as  a  principal;  he  is  only  paid  for  his  trouble  iu  a  particu- 
lar manner.  The  reason  for  admitting  him  is  the  necessity  of 
the  thing,  for  it  is  often  for  the  benefit  of  trade  that  bargains 
of  this  kind  shall  be  kept  secret.  It  appears  to  me  to  be  equally 
the  interest  of  a  broker,  who  is  to  have  a  per  centage  to  screw 
up  the  price,  as  it  was  of  this  person.  It  is  indeed  his  duty  to 
screw  up  the  buyer;  he  must  tell  the  whole  truth  respecting 
the  commodity,  but  having  done  that,  it  is  his  duty  to  ask  the 
highest  possible  price.  I  cannot  consider  a  broker  as  the  agent 
for  both  parties ;  he  appears  to  me  to  be  solely  the  agent  of  the 
vendor. 

RooKE,  J.  I  agree  with  my  Brother  Heath  in  thinking  this 
evidence  ought  to  have  been  admitted.     I  see  no  difierence  in 

point 
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poiDt  of  interest,  between  a  person  who  sells  upon  commission,  179& 
and  one  who  is  to  have  a  share  of  the  profit  {a) :  nor  can  I  make 
a  distinction  between  this  witness  and  a  common  broker*  He 
is  an  agent  who  makes  a  bargain  between  two  others,  and  whose 
evidence  is  admissible  from  necessity,  which  is  a  necessity  created 
by  the  parties  themselves. 

Lord  Chief  Justice.  My  Brothers  have  stated  it  as  a  princi- 
ple, upon  which  they  rest  their  opinions,  that  there  is  no  dif- 
ference between  an  agent  taking  to  himself  a  part  of  the  price 
for  which  he  bargains,  and  taking  a  commission  from  his  em-  C  ^9S  ] 
ployer  upon  that  price.  If  this  principle  can  be  supported,  I 
agree  that  the  evidence  ought  to  have  been  received.  Let  there 
be  a  new  trial. 

Rule  absolute. 

(a)  [Sed  vide  ante,  SS5,  n.  (1).] 


Michel  against  Pareski. 

ADAlRy  Serjt,  shewed  cause  against  a  rule  calling  upon  the 
PiaintiiF,  who  was  a  foreigner  and  resident  at  DarUzick^  to 
give  security  for  costs,  in  an  action  on  a  policy  of  insurance. 
Though  he  admitted  the  general  rule  that  a  foreigner  so  situated 
was  compellable  to  give  such  security,  yet  in  the  present  in- 
stance he  contended  that  the  Plaintiff  was  exempted  from  the 
rule,  as  the  Defendant  had  obtained  time  to  plead,  and  had 
agreed  to  take  short  notice  of  trial,  for  the  last  sittings  in  the 
term :  the  application  therefore  came  too  late,  as  it  must  evi- 
dently delay  the  Plaintiff. 

The  Court  were  very  clearly  of  this  opinion,  saying  that  as 
the  Defendant  had  agreed  to  take  short  notice  of  trial,  he  had 
waived  his  opportunity  of  making  this  application,  which  must 
necessarily  delay  the  Plaintiff. 

Rule  dischaif^. 


Feb,  ith^ 

After  the 
Defendant 
has  agreed 
to  take  short 
notice  of 
trial,  the 
Court  will 
not  compel 
the  Plaintiff 
a  foreigner 
and  rnddent 
abroad,  to 
give  secu- 
rity for 
costs  (a). 


(a)  [Vide  ante,  p.  118,  note  (a).] 
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Thurstlayt 
Feb,  ith. 

Bail  roust 
render  the 
principal  be- 
fore the 
rising  of  the 
Court,  in 
order  to 
Ascharge 
themselves 
from  an  ac- 
tion of  debt 
ontberecoff- 
nizance  (a;. 


[594] 


Lardner  against  Bassage. 

/^OCKELL^  Seijt.,  shewed  cause  against  a  rule  to  stay  pit^ 
ceedings  in  an  action  of  debt  against  bail  on  their  recogn^ 
zaoce,  on  the  ground  that  they  had  not  rendered  the  principal 
[which  was  done  at  a  judge's  chambers]  till  after  the  rising  of 
the  Court  on  the  quarto  die  post  of  the  return  of  the  writ.  This 
he  contended  was  irregular,  it  being  the  settled  practice  of  the 
Court  to  require  the  render  to  be  made  sedente  atri/L  Barnes^ 
82.  1  Wils.  270.  Impey  Pract.  dd  Edit.  502.  that  probably  the 
reason  of  this  regulation  was,  that  the  principal  was  originally 
rendered  in  court,  and  when  from  the  increase  of  business,  Uie 
practice  of  rendering  at  a  Judge's  chambers  was  introduced,  it 
was  thought  necessary  to  limit  the  same  time  for  the  render  to  be 
made  in,  as  the  bail  would  have  been  confined  to  if  it  had  been 
made  in  court,  that  no  advantage  might  be  gained  by  merely 
changing  the  place  where  it  was  made:  and  he  also  cited 
Fletcher  v.  Aingell^  ante^  117«  and  the  note  there  annexed. 

Clayton^  Serjt.,  in  support  of  the  rule,  argued  that  accord- 
ing to  the  case  in  Barnes  it  was  not  necessary  in  debt  on  the 
recognizance  that  the  Court  should  be  sitting  at  the  time  of  the 
render,  though  it  was  in  a  scire  facias^  and  that  this  point  was  not 
before  the  Court  in  Fletcher  v.  Aingell  /  that  the  reason  of  the 
thing  was  in  his  favour,  there  being  no  reason  why  a  render, 
if  within  the  number  of  days  required,  should  not  be  as  well 
after  as  before  the  rising  of  the  Court ;  and  that  since  the  ren- 
der had  ceased  to  be  in  court,  cessante  ratione^  cessat  et  ipsa  lex* 

Upon  a  reference  to  the  officers,  they  all  agreed  that  the 
practice  was  as  stated  in  the  note  in  Fletcher  v.  Aingell^  and 
therefore  the 

Rule  was  discharged. 

The  writ  was  returnable  on  the  27th  of  Januafy,  and  the 
render  on  the  30th,  which  was  clearly  holden  to  be  right,  both 
days  being  inclusive. 

(a)  [Tidd'8  Prac.  S87>  8th  editj 
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Owen  against  Smyth.  Friday, 

Feb.  6th. 

npHIS  case,  which  was  sent  by  the  Lord  Chancellor  for  the  A  limitation 

opinion  of  this  Court,  stated,  that  in  the  year  1769,  George  the^u^  of 
Smyth  the  elder  had  four  children,  viz.  George  Smyth  his  eldest  -^;  for  life, 
son  then  married,  Nicholas  his  second  son  then  married,  John  der  to  the 
his  third  son  then  unmarried,  and  Sally  his  only  daughter  then  -^^  ff 
the  wife  of  Samuel  Sandys.  A,  lawfully 

That  by  indenture  of  feo£Pmentof  the  18th  oijuly  1769,  cer-  f^^^a^ 
tain  lands  were  conveyed  by  George  Smyth  the  father  and  George  ojtuchutue, 
Smyth  the  son  to  feoffees,  to  hold  to  them  and  their  heirs  upon  cond,  third, 
such  trusts  as  the  said  George  Smyth  the  father  and   George  ^^^^^f^ 
Smyth  the  son  should  appoint,  and  in  default  of  such  appoint-  and  ^tiw 
ment  as  to  part  of  the  premises,  to  the  use  of  George  Smyth  the  ^^i^  ^^ 
father  for  life,  and  as  to  the  residue,  to  the  use  of  the  trustees  ^y  «'»^ 

bodies  of 

for  a  term  of  60  years,  and  after  the  death  of  George  Smyth  the  all  and 
father  and  subject  to  the  term,  as  to  all  the  lands  to  use  of  ^^  ^ 

»  '  son  ana  sonM 

George  Smyth  the  son  for  life,  remainder  to  trustees  to  preserve  respeciwdy 
contingent  remainders,  remainder  to  other  trustees  for  a  term  ^es  an 
of  500  years,  and  subject  to  that  term  to  the  use  of  the  first  ««*f^ »«  ^ 

•^  **  male  to  tlie 

son  of  the  body  of  the  said  George  Smyth  the  son,  on  the  body  first  son  of 
of  any  wife  which  he  should  thereafter  marry,  to  be  begotten,  '^'  ("^* 
and  of  the  heirs  male  of  the  body  of  such  son  lawfully  issuing, 
and  for  default  of  such  issue,  to  the  use  of  the  2d,  3d,  4th,  5th, 
6th,  7th,  8th,  9th,  10th,  and  all  and  every  other  the  son  and    [  595  ] 
sons  of  the  body  of  the  same  George  Smyth^  on  the  body  of  such 
wife  to  be  begotten,  and  of  the  several  heirs  male  of  the  body 
or  bodies  of  all  and  every  such  son  and  sons  respectively  issu- 
ing, &c.,  and  for  default  of  such  issue,  to  the  use  of  trustees  for 
a  term  of  600  years,  and  subject  to  that  term,  to  the  use  of 
Nicholas  Smyth  the  second  son  of  George  Smyth  the  father  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  trustees  for  a  term  of  700  years,  and  subject 
thereto  to  the  use  and  behoof  of  the  Jirst  son  of  the  body  iff 
Nicholas  Smyth  lawfully  issuing^  and  for  defaaU  of  such  issue^ 
to  the  use  and  behoof  of  the  2d,  Sd,  4th,  5th,  6tb,  7th,  8th, 
9tb,  10th,  and  of  all  and  every  other  son  and  sons  of  Nicholas 
Smyths  lawfully  issuing,  whether  born  in  fais  lifetime,  or  afteur 
his  death)  99v«rally  and  successively  in  remainder  one  after 

(a)  [Vide  GtiUfif  v.  Barringion,  2  Bing.  3S7.] 

another. 
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1796.  another,  as  they  and  every  of  them  shall  happen  to  be  in  pri- 
Q^^^  ority  of  birth,  and  seniority  of  age,  and  qf^ie  several  heirs  male 
ogamat  qf  the  body  and  bodies  of  all  and  every  such  son  and  sons  rapec' 
troely  issuing,  so  that  the  elder  of  sach  sons  and  the  heirs  mile 
of  his  and  their  bodies  shall  be  always  preferredf  and  tde 
before  the  younger  of  the  same  sons,  and  tlie  hein  male  of 
his  and  their  body  and  bodies  lawfully  issuing^,  and  for  de&ok 
of  sach  issue  to  trustees  for  a  term  of  800  years,  and  subject 
thereto  to  John  Smyth  the  third  son  for  life^  and  to  his  first  snd 
other  sons  in  tail  male,  remainder  to  the  daughter  Salfy  Sam^ 
for  life,  and  to  her  first  and  other  sons  in  tail,  remainder  to  die 
right  heirs  of  the  survivor  of  George  Smyth  the  father  sad 
George  Smyth  the  son. 

There  were  also  jointuring  powers  given  to  George  Nidkia, 
and  John,  the  sons  of  George  Stmfth  the  father,  the  words  cf 
the  power,  as  it  related  to  John  Smyth,  being,  ^  It  shall  sad 
may  be  lawful  to  and  for  the  said  John  Smytk^  in  case  he  ihaH 
survive  both  the  said  George  Smyth  the  son,  and  the  said  NiAh 
las  Smyth,  and  they  both  shall  depart  this  li/e  witkaui  leaoingaj 
issue  male  qf  any  qf  their  bodies  Icpo^idly  begotten^  by  any  dsed 
or  deeds,  &c'' 

The  trusts  of  the  term  of  800  years  were,  if  the  said  Georgt 
Smyth  the  son  should  depart  this  life  without  leaving  any  isoe 
of  liis  body  lawfully  begotten  as  aforesaid,  and  the  said  Nidt^' 
las  Smyth  shall  happen  to  have  no  issue  male  qfhis  body  lawfoDj 
begotten,  born  in  his  lifetime  or  after  his  decease,  or  there  being 
such  issue  nude,  all  qf  them  should  happen  to  die  without  ism 
male  of  any  qf  their  bodies,  before  any  of  them  should  attain  the 
age  of  twenty-one  years,  and  there  should  be  issue  one  or  more 
daughter  or  daughters  of  the  body  of  the  said  Nicholas  Swylk 
[  596  ]  lawfully  issuing,  then  the  trustees  of  the  term,  qfier  faihat  (jf 
issue  9iMr/^  ^  Nicholas  Smyth,  and  after  his  decease,  should  raise 
portions,  &c. 

By  the  same  deed,  a  rectory  holden  for  lives  of  the  Dean  of 
Lincoln  was  limited  to  trustees,  to  permit  and  sufifer  Georgt 
Smyth  the  father  to  take  the  rents  during  his  life,  and  aiter  bis 
decease  to  permit  George  Smyth  the  son  to  take  the  profits  diu^ 
ing  his  life,  and  afler  the  decease  of  the  survivor  of  the  sud 
George  Smyth  the  father,  and  George  Smyth  the  son,  in  trust 
for  the  issue  male  of  the  body  of  the  said  George  Smyih  the  son. 
<*  And  in  case  there  should  be  no  such  son  or  sons,  or  there 

"being 
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*'  being  sucb^  he  and  they  shall  die  before  any  of  them  shall     1796. 

"  attain  the  age  of  twenty-one  years,  and  without  issue  malef     "q^^ 

*<  then  in  trust  to  permit  and  suffer  the  said  Nicholas  Smyth      agamu 

*^  and  his  assigns  to  receive  and  take  the  rents,  issues  and  pro-       ^^ 

*^  fits  of  the  same  premises  for  and  during  his  natural  life,  in 

^^  case  the  same  lease  shall  so  long  continue,  to  and  for  his  and 

**  their  own  proper  use  and  benefit,  and  from  and  immediately 

*^  after  the  death  of  the  said  Nicholas  Smythj  then  in  trust  for 

**  the  eldest  or  only  son  for  the  time  being  of  the  body  of  the 

^<  said  Nicholas  Smyth  lawfully  begotten,  until  such  only  son  or 

^^  some  one  such  son  shall  first  attain  the  age  of  twenty-one 

^^  yearsy  or  die  leaving  issue  male  of  his  body^  and  then  in  trust 

<*  for  such  son  so  attaining  twenty-one  or  dying  leaving  issue 

^  male  of  his  body^  and  for  such  issue  male^  Sfc,  and  a  lease  of 

^<  tithes  from  the  Dean  and  Chapter  of  Christ  Church  Oxford^ 

^^  was  also  limited  in  the  same  manner." 

George  Smyth  the  father  and  George  Smyth  the  son  both  died) 
the  latter  without  issue,  and  they  made  no  joint  appointment. 

Nicholas  Smyth  the  second  son  died,  leaving  the  Plaintiff(a) 
his  only  son  and  heir  at  law.  And  the  question  for  the  opinion 
of  the  Court  was. 

What  estate  the  Plaintiff  took  in  the  premises  in  question? 

On  the  part  of  the  Plaintiff  Williams^  Serjt.,  argued  as  fol- 
lows. It  is  clear  upon  the  face  of  the  deed,  that  the  intention 
of  the  parties  to  it  was  that  the  first  ^on  of  Nicholas  Smyth 
should  take  an  estate-tail.  This  is  evident  from  the  jointuring 
power  given  to  John  Smyth  the  next  brother  to  Nicholas^  which 
is  that  ^^  it  shall  be  lawful  to  and  for  the  said  John  Smyth,  in 
*«  case  he  shall  survive  both  the  said  George  Smyth  the  son,  and 
^*  the  said  Nicholas  Smyth,  and  they  both  shall  depart  this  life 
'<  without  leaving  any  issue  male  of  their  bodies  knr/idly  begotten, 
<*  by  any  deed  or  deeds,  &c."  So  also  the  trusts  of  the  term  [  597  ] 
of  800  years  are  to  take  effect  for  the  raising  of  portions  for 
daughters,  ^^  if  the  said  George  Smyth  the  son  should  depart 
<<  this  life,  without  leaving  any  issue  of  his  body  lawfully  be- 
^*  gotten,  and  the  said  Nicholas  Smyth  shall  happen  to  have  no 
^^  issue  male  of  his  body,  lawfully  begotten,  bom  in  the  lifetime 
**  or  after  his  decease,  or  there  being  such  issue  male,  all  of  them 
**  should  happen  to  die  without  issue  male  of  any  of  their  bodies, 
"  before  any  of  them  should  attain  the  age  of  twenty-one,  &c." 

(a)  Who  had  taken  the  name  of  Owen. 

Thus 
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1796.  Thus  likewise  the  leases  of  the  rectory  and  the  tithes  sre 
limited  to  trnstees,  in  tmst  for  ^  Nicholas  Smyth  for  his  life, 
^  and  after  his  death,  in  trust  for  the  eldest  or  only  son  for  the 
**  time  being,  of  the  body  of  the  said  Nicholas  Smyth  lawiiiUj 
*'  begotten,  until  such  only  son  or  some  one  such  son  shall  fint 
'*  attain  the  age  of  twenty-one  years,  or  die  leaving  issue  nuk  if 
^  his  bodyf  and  then  in  trust  for  such  son  so  attaining  twentf- 
^  one,  or  dying  leaving  issue  male  of  his  body^  BuAJbr  such  ism 
«  male,''  kc 

The  intention  then  of  the  parties  appearing  npon  the  deed  it- 
self, it  remains  to  be  considered,  whether  the  words  used  in 
former  part  of  the  deed  in  the  limitation  to  the  Jlrst  son  of^ 
focA/^  Nicholas  Smyth  lawfidltf  issuing  are  not  proper  to  givesn 
estate-tail  ?  Now  there  are  words  of  inheritance  fully  sufficient 
for  that  purpose ;  it  is  not  necessary  to  add  any  others,  but  bjr 
an  easy  transposition,  the  limitation  to  the  several  heirs  nisk 
of  the  body  and  bodies  of  all  and  every  such  son  and  sons  re- 
spectively issuing,  may  be  applied  to  the  first  son  of  Nichaiss 
Smythj  as  well  as  to  any  other.  The  only  difficulty  there  is, 
arises  from  the  words  *^/or  default  of  such  issue** ^  which  follov 
the  limitation  to  the  Jirst  son  of  the  body  qf  Nicholas  Smjtk 
hmfuUy  issuing.  But  those  words  may  be  construed  to  raein 
the  want  of  issue  of  the  first  son  of  the  body  of  Nicholas  Ssi^tk^ 
and  then  such  first  son  would  take  an  estate-tail :  for  the  ssmt 
construction  was  put  on  the  words  ^^for  want  of  such  issue",  fal- 
lowing a  limitation  to  every  son  and  sons  of  A.  which  should  be 
begotten  on  the  body  of  his  wife,  in  Evans  v.  Astley,  S  Burr.  1370: 
and  though  that  was  a  case  on  the  construction  of  a  will,  jcc 
where  the  intent  of  the  parties  to  a  deed  to  uses  can  be  clesrij 
collected  from  the  deed  itself,  the  deed  shall  be  %o  construed  as  to 
effectuate  that  intent  according  to  the  doctrine  laid  down,  Uit 
V.  Gray,  2  Lev.  £25.  Leigh  v.  Brace,  Carth,  343.  LkfCy  on  desL 
of  Watt,  V.  Wainertsoright,  6  Term  Rep.  B.  R.  427.  And  accord- 
ingly in  Doe,  on  dem.  of  Willis,  v.  Martin,  4  Term  Rep.  M.R.  3% 
where  the  intention  was  plain,  and  the  limitation  was,  in  de> 
fault  of  an  appointment,  ^  to  the  use  of  ail  and  every'  the  child 
[  598  ]  '^  or  children  equally  share  and  share  alike,  to  hold  the  same  ss 
^  tenants  in  common  and  not  as  joint*tenants,  and  if  bat  one 
^  child,  then  to  such  only  child,  his  or  her  heirs  or  assigns  for 
"  ever",  the  Court  supplied  the  words  *^  their  heirs" ^  from  ibe 
words  <'  his  or  her  heirs'\  and  annexed  \hem  to  the  limitation, 

"to 
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<<  to  all  and  every  the  children  as  tenants  in  common "»  so  as  to      1796. 
give  all  the  children  vested  remainders  in  fee.  

o  Owen 

Bondy  Serjt.,  contra.     No  latitude  of  construction,  nor  any      agaimt 
conjecture  as  to  the  intention  of  the  parties  can  be  allowed  in      Smwh. 
a  voluntary  feoffment,  beyond  the  precise  meaning  which  the 
particular  words  used  in  the  limitation  import.     Now  as  the  li- 
mitation in  the  deed  is  to  the  first  son  of  the  body  of  Nicholas 
Smyth  lawfully  issuing,  without  any  other  words  superadded, 
such  first  son  could  only  take  an  estate  for  life,  notwithstanding 
the  intent  might  have  been  to  have  given  him  an  estate-tail : 
this  is  a  complete  sentence,  and  then  the  deed  goes  on,  ^^  and 
Jor  default  of  such  issue^  to  the  use  and  behoof  of  the  second, 
third  and  other  sons  in  succession,  and  of  the  several  heirs  male 
of  the  body  and  bodies  of  all  and  every  stich  son  and  sons  re- 
spectively issuing,  and  the  heirs  male  of  his  and  their  bodies 
respectively  issuing."    Now  the  words  ^^for  default  of  such  issue** 
begin  a  new  and  distinct  sentence ;  and  though  they  appear  to 
mark  the  event  in  which  the  limitation  to  the  other  sons  suc- 
cessively in  tail  male  is  to  take  effect,  for  the  words  *^  such  son 
and  sons"  clearly  relate  to  the  second,  third  and  other  succeed- 
ing sons,  yet  whatever  implication  may  be  made  in  a  will,  in 
favour  of  the  intention  of  the  testator,  as  in  Evans  v.  Astley^  the 
Court  will  not  give  an  estate-tail  by  implication  in  a  deed.     In 
Doe  v.  Martin  the  construction  was  made  without  any  violence, 
merely  by  pointing  the  sentence,  and  coupling  the  two  branches 
of  it  togetlier,  and  referring  the  word  "  heirs**  to  both.     But 
the  deed  in  that  case  was  totally  different  from  the  present.  As 
to  the  argument  attempted  to  be  drawn  from  the  limitation  of 
the  leasehold  property  in  the  other  parts  of  the  deed,  the  true 
conclusion  from  thence  is,  that  as  the  parties  intended  by  the 
terms  there  used,  that  the  first  son  of  Nicholas  Smyth  should 
take  something  more  than  an  estate  for  life  in  that  species  of 
property,  so  where  other  terms  are  used  in  the  former  part  of 
the  deed,  they  intended  that  he  should  have  but  an  estate  for  life 
in  the  other  property. 

Lord  Ch.  J.  Eyre.  I  think  this  is  one  of  the  clearest  cases 
I  ever  saw:  there  is  demonstration  plain  on  the  face  of  the  feoff- 
ment, that  it  was  the  intent  of  the  parties  that  an  estate-tail 
should  be  limited  to  the  eldest  son  of  Nicholas  Smyth.  The  ar-  [  599  ] 
gument  on  the  part  of  the  Defendant  has  occasionally  shifted, 
sometimes  admitting  the  inteati  but  contending  that  the  words 

used 
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1796.     used  were  not  sufiBcicnt  to  effectuate  that  intent,  which  I  tliouglii 
Q^^      was  the  true  way  of  considering  the  question,  and  sometima 
againu      denying  the  intent  itself.     But  no  man  can  read  this  deed  with- 
out seeing  the  intent  I  have  mentioned,  though  by  some  strange 
blunder  the  usual  words  are  omitted.     If  indeed  it  had  stopp^ 
at  the  limitation  to  the  first  son  of  Nicholas^   I  should  have 
agreed  with  the  counsel  for  the  Defendant;  for  it  certainly 
does  not  follow,  that  because  one  can  see  an  intent  on  the  bee 
of  a  deed,  therefore  that  the  words  used  are  sufficient  to  efiec- 
tuate  that  intent.     But  the  inte  herent  does  not  rest  on  the  fint 
expressions,  but  the  other  parts  of  the  deed  respecting  the  tnnti 
and  other  limitations,  which  were  ably  discussed  by  xnj  Brother 
WiUiams^  refer  to  an  estate-tail  in  the  first  son  of  Nichda 
SmtftJu     The  intent  then  being  plain,  the  question  is,  whether 
we  can  find  sufficient  words?    I,  for  one,  adhere  to  the  rale 
which  forbids  the  raising  estates  by  implication  in  deeds,  and 
think  that  we  ought  not  to  grant  the  same  indulgence  to  inac- 
curacy in  the  construction  of  deeds  as  we  do  in  wills.    Bat 
here  it  is  not  necessary  to  resort  to  implication,  or  to  inquire 
whether  the  same  latitude  is  to  be  allowed  to  conveyances  to 
uses  as  to  wills.     For  here  there  are  strict  technical  woidi 
capable  of  being  applied  to  the  limitation  to  the  first  son  of  the 
body  of  Nicholas  Smyth^  so  as  to  give  him  an  estate-tail.    The 
limitation  is  to  the  first  son,  and  for  default  of  such  issue  the 
whole  line  of  sons  is  taken  in  without  any  particular  limitation 
to  them  and  the  heirs  of  their  bodies  nominatimj  but  it  is  ^'  to 
*^  the  several  heirs  male  of  the  body  and  bodies  of  all  and  evaj 
"  such  son  and  sons  respectively  issuing."     Fortunately  it  is 
not  said  ^^  to  the  heirs  male  of  the  body  and  bodies  of  such  st' 
<^  cond^  third  and  other  sons,  &c.";   if  it  had  been  so,  perhaps 
it  could  not  have  been  got  over.     But  the  limitation  is  to  the 
heirs  male  of  the  body  and  bodies  of  "  every  such  sonJ*     Now 
the  case  of  Doe  v.  Martin  is  an  authority  to  warrant  the  appli- 
cation of  those  words  to  the  limitation  to  the  first  son  of  Niduh 
las  Smythf  as  well  as  to  the  others.     But  this  case  is  stronger" 
than  Doe  v.  Martin^  for  it  does  not  even  require  the  assistance 
of  punctuation.     Upon  the  whole  therefore  it  is  clear  that  the 
Plaintiff  took  an  estate-tail  under  the  limitation  in  the  deed  to 
the  first  son  of  the  body  of  Nicholas  Smyth. 
Heath,  J.,  of  the  same  opinion. 
RooKE,  J.,  of  the  same  opinion. 

The 
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The  certificate  accordingly  stated^  that  the  Plaintiff  took  an      1796. 
estate  in  tail  male  in  the  lands  in  question.  "Z^ 

agahut 
Smyth. 


La  Grue,  qui  tam,  against  Penny.  iTm! 

TLfARSHALLf  Sent,  obtained  a  rule  to  shew  cause  why  the  ^  PWntiff 

ifX  1.  •       !•  •  ill  1  .^  *       may  we  m 

proceedings  in  this  action  should  not  be  set  aside,  on  the  hit  own 
ground  that  the  Plaintiff,  who  was  not  an  attorney,  sued  in  his  ^,S]j[*j. 
own  right  on  a  penal  statute,  without  any  attorney,  and  yet  sub-  ney,  and 
scribed  the  notice  upon  the  process^  "  John  La  Grue,  attorney  JJJocoa  with 
for  thePlaintiff?^  »»»  "«»«  •• 

Le Blanc  shewed  cause,  observing  that  the  parties  were  obliged  the  Piaintifl^ 
to  appear  in  person  at  common  law,  and  that  it  was  not  till  the  J?^'"^  '*^ 
Stat  West.  2.  c.  10.  was  passed,  that  liberty  was  given  to  sue  or 
defend  by  attorney  (a).     But  still  it  continued  optional  cither  to 
sue  in  person  or  by  attorney. 

Marshall  in  support  of  the  rule,  insisted  that  whatever  might 
have  been  the  antient  practice,  the  usage  of  many  ages  and  the 
several  statutes  imposing  duties  on  attornies,  warrants  to  sue, 
and  the  like,  had  rendered  that  which  was  permitted  only  by 
the  Stat.  West.  2.  now  indispensible :  that  it  would  be  of  mis- 
chievous consequence,  if  persons  such  as  the  Plaintiff,  who  was 
described  in  the  affidavit  to  be  in  low  and  indigent  circumstances, 
were  permitted  to  practise  and  bring  actions  on  penal  statutes 
in  their  own  names,  on  whom  notices,  &c.  could  not  be  served, 
without  an  attorney,  who  being  an  officer  of  the  Court,  was  liable 
to  be  punished  for  any  misconduct.  Besides,  the  peril  of  costs 
was  a  restraint  on  bringing  frivolous  actions ;  but  if  the  Plain- 
tiff should  not  have  an  attorney  of  his  own  to  pay,  it  would 
lessen  that  restraint  very  considerably.    But 

The  Court  clearly  held,  that  the  right  of  parties  to  sue  or 
defend  in  their  own  name  (6)  still  remained  the  same  as  at  com- 
mon law ;  that  a  penal  action  was  the  same  as  any  other  in  that 
respect ;  and  as  to  the  Plaintiff  calling  himself  the  Plaintiff^s 
atlomey  in  the  notice  on  the  process,  it  was  only  a  compliance 

(a)  At  common  law,  the  king,  by  party  being  present  might  name  a  re* 

virtue  of  his  prerogative,  might  em-  sponsaKs  to  be  appointed  by  the  jus« 

power  either  the  Plaintiff  or  Defend-  Uces.  Co.  Litt.  121  a.  9  Inst.  349. 

ant  to  appoint  an  attorney,  by  the  ^6)  VideSayer'8Rep.217.  Uppcn- 

writ  of  dedimuipotettatem  de  attomato  dale  v.  JAghtfo<ft. 
faciendo.  F.  N.  B.  59.    So  also  the 

with 
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1796.     with  the  directions  of  the  8ti^tute(a}  as  nearly  as  the  case  wouU 

against  Rule  discharged. 

(a)  Stat.  S  Gwo,  8. «.  S».«.  99. 


[601] 

^ijj^'  Kino,  qui  tarn,  against  Pacey. 

In  anaction  T^J  this  action  of  debt  for  the  penalties  of  the  Lottery  Act,  W 

Btidaof  tbe  Geo.  3.  c.  L  which  was  commenced  by  bill  in  the  Kiog^s 

^^^.3^  Bench,  and  removed  into  this  court  by  habeas  corpus,  and  in 

1.  jl2.  it  i«  which  the  Defendant  was  holden  to  bail  for  500/.,  a  rule  was 

theproceu  obtained  to  shew  cause  why  the  proceedings  should  not  beset 

lUte  the  aside  for  irreijularity,  on  two  ffrounds,  first,  that  the  writ  did 

■um  to  t/»ii«  Ji*  *  0 

which  they  not  State  thc  aniount  of  the  penalties  sued  for,  or  the  cause  of 
th^Tbl.**  ^^^*^" »  ^"^  secondly,  that  it  did  not  state  the  Plaintiff  to  bean 
without  de.  officer  appointed  by  the  commissioners  of  stamp  duties*  The 
arising^from  ^i^st  objcctiou  was  fouudcd  on  the  27  Geo.  3.  c.  1.;  the  secondi 
pentitics.or    q^  jhg  33  Q^^.  3.  c.  62.     The  former  statute,  s.  2.  aAer  civinff 

•pecnving  •  •  •  r 

thc  ofTcnce,  the  action,  goes  on  to  say,  *^  and  upon  every  such  action,  billi 

Sicre'bf an  "  plaint,  suit  or  information,  a  capias  or  other  writ  shall  and 

affidavit  for  «  may  issuc,  thc  first  process  specifying  therein  the  amount  of  the 

po«e  pandit  "  penalty  or  penalties  sued  for^  "mhereof  an  affidavit  shall  be  first 

isaisoasuf-  ti  ^jjy  j^ade  andjled'\  8cc.     Thc  latter  statute,  s.  SB.  enacts 

ncicnt  com-       %  *  %     m  %  n    \ 

piiancewith  that  uo  action  sliall  be  commenced  on  any  of  thc  laws  touchiog 

r;rt)!8.*c.62.  ®"^  concerning  lotteries,  unless  the  same  be  commenced  and 

«.S8.tosiate  prosccuted  "in  the  name  of  his  Majesty's  Attorney-General,  or 

cess  that  the  "  i"  the  name  or  names  of  some  officer  or  officers  appointed  bj/the 

Plaintiff  "18  ^i  ^Qjfi  commissioners  of  the  stamp  duties.*' 

appointi-d  by  \  •  -r^ 

thecommis.       Tlic  pluHes  bill  of  MiddlcscTf  on  which  the  Defendant  was 

*         I* 

hi«  majesty's  holdcu  to  bail,  was  as  follows: — *^  Middlesex  to  wiu  The  sheriff 
•ump  duties  «  ig  commanded,  as  often  as  he  hath  been  commanded,  to  tak? 
cute."  **  JVilliam  Pacey  and  John  Doe^  if  they  be  found  in  his  baiiiwick| 

*^  and  that  he  keep  them  safely,  so  that  he  may  have  their  bo- 
**  dies  before  the  lord  the  king  at  Westminster^  on  Friday  next 
<<  after  the  Morrow  of  AU  Souls,  to  answer  to  Richard  King,  who 
**  is  appointed  by  the  commissioners  of  his  mcyesty^s  stamp  duties^  to 
^^  prosecute  in  this  behalf^  as  well  for  himself  as  for  his  said  ma- 
"  jesty,  in  a  plea  of  trespass ;  and  also  to  a  bill  of  the  said  Ri- 
"  chard  to  he  exhibited  against  the  said  William  for  SQOl.  deU^ 
*^  according  to  the  custom  of  the  court  of  the  said  lord  the  kin^ 

**  before 
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^*  before  the  king  himself  ami  that  he  then  have  there  this  pre"      1796. 
«  cepi.     By  bill-  1^ 

"  Mansfield  and  Way/'         aju,^ 

The  affidavit  of  the  informer  was,  "  That  during  the  drawing        ^^^' 
*^  of  the  last  English  lottery,  the  abo^'e-named  Defendant  iii- 
«  curred  divers  pecuniary  penalties  to  the  amount  of  500/.  by 
^  insuring,  by  himself,  his  clerks  or  agents,  divers  tickets  in  the    [  602  ] 
^<  said  lottery,  contrary  to  the  form  of  the  statute  in  that  case 
**  made  and  provided." 

In  support  of  the  first  objection,  Adair^  Serjt.,  argued,  that 
as  the  statute  27  Geo.  3.  required  the  first  process  to  frjiecify  the 
cmount  of  the  penalty^  it  ought  to  state  that  the  debt  was  incur- 
red by  ^  penalty^  and  cited  the  case  of  King  v.  Homey  4  Term  Rep. 
B.  R.  349.;  and  to  shew  that  the  application  was  not  too  late, 
after  bail  was  put  in,  Goodwin  v.  Perry^  4  Term  Rep.  B.  R.  577. 
With  regard  to  the  second  objection,  he  said  it  did  not  appear 
to  be  the  meaning  of  the  Legislature,  to  authorize  the  commis- 
sioners of  stamps  to  appoint  whom  they  pleased  to  bring  the 
action,  but  the  Plaintiff  must  Ije  some  known  officer,  for  the 
same  reason  that  made  it  necessary  to  specify  the  amount  of  the 
penalties  in  the  first  process,  namely,  that  the  king  might  not  be 
defrauded  of  his  share  of  the  penalties,  by  a  compromise  be- 
tween the  Plaintiff  and  Defendant.  But  to  maintain  this  ob- 
jection no  case  was  cited ;  and  indeed  when  the  rule  wns  moved 
for,  the  Court  were  clearly  of  opinion  that  the  objection  was 
groundless ;  it  was  difficult,  ihcy  said,  to  define  what  an  officer 
was,  as  mentioned  in  the  statute,  but  that  a  person  authorized 
by  the  conmii:jsioners  of  the  stamp  duties,  was  for  this  purpose 
an  officer. 

Le  Blanc  and  Williams^  Serjts.,  on  the  other  side,  contended 
that  as  the  cause  of  action  and  the  penalties  were  specified  in 
the  affidavit,  the  statute  was  complied  with,  and  it  was  not  ne- 
cessary to  repeat  them  in  the  process :  it  was  sufficient  there- 
fore that  the  ac  etiam  in  the  bill  of  Middlesex  was  for  500/.  debt^ 
which  was  the  amount  of  the .  penalties.  And  they  observed 
that  the  bill  of  Middlesex  in  King  v.  Horncj  which  they  pro- 
duced in  court,  was  simply  "i;i  a  plea  of  debt"  without  speci- 
fying the  amount  of  the  penalties,  which  was  evidently  contrary 
to  the  statute. 

Lord  Ch.  Just.  Eyre.  We  all  think  that  we  are  not  con- 
cluded by  the  case  of  the  King  v.  Homey  and  that  on  a  mere 

VOL.  II.  T  T  view 
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1796.     view  of  the  statute,  it  is  sufficient  to  state  in  the  writ  the 

-7, which  is  sued  for  as  the  debt.     If  we  go  farther,  and  hold  that 

aaaimt      it  is  Hccessary  to  describe  this  sum  as  being  the  amount  of  cer- 
Pacey.     ^^.^^  penalties,  we  must  go  on,  and  require  the  statute  to  be  par- 
ticularly set  forth.     But  it  cannot  be  supposed,  that  if  this  had 
been  the  intent  of  the  Legislature,  it  would  have  expressed  it- 
self so  loosely  in  the  statute.     It  would  therefore  be  wrong  to 
put  that  construction  upon  it,  unless  we  were  forced  to  do  so  I7 
[  G03  ]    the  words  of  it     There  is  no  hardship  in  the  contrary  con- 
struction,  for  where  the  party  has  notice  by  the  affidavit  to  hold 
him  to  bail  for  what  he  is  sued,  he  is  not  misled  or  taken  by 
surprise,  and  the  Court,  being  informed  of  the  cause  of  action,  b 
enabled  to  take  care  of  the  king's  share  of  the  penalties. 
Heath,  J.,  and  Rooke,  J.,  of  the  same  opinion. 

Rule  dischar]ged. 


Weilnesday,  GlENAR    (UrainSt    MeYER. 

Fcb.Mhh,  ^^' 

Forcignsca-  rpHIS  was  au  action  brought  by  a  DiUch  seaman  against  the 
foreign *>ort  mastcr  of  a  Dutch  ship  for  wages.     The  Plaintiff  entered 

enter  into    «  ^j^  board  the  ship  at  Rotterdam^  on  a  voyage  from  thence  to 

Articles  with  . 

tiie  master,  Barcelona^  and   back  again  from  Barcelona  to  Rotterdam.    In 

rforei  roller  ^^'^^'''^^   17^3,   the  shlp  sailcd  from  Rotterdam  for  Barcelona^ 

foravoy-  whcFc  slic  delivered  her  outward  bound   cargo,   and   took  in 

a1brx?ign  ^  another,  with  which  she  sailed  for  Rotterdam^  but  on  her  return 

ship,  and  y^r^^  stopped   by  an  English  ship  of  war,  brought  into  port, 

agree  there  detained  a  considerable  time,  and  afterwards  sold.     On 

oiiirrfhlnffs,  ^'^^^  occasioii,  the  Commissioners   appointed  under  the  act  35 

not  to  insii-  Qco.  3.  c,  80.  to  regulutc  Dutch  property,  called  on  the  Defend- 

t^dc  any  suit  «    i*  •  c     t  i  .t 

ufiiiinsi  the  ant  to  deliver  ni  accounts  ot  the  wages  due  to  the  mariners,  in 

mn^tnin/o'  or^j^r  that  they  mirrht  be  paid  out  of  the  proceeds  of  the  sale. 

/r/fs  or  cite  The  Defendant  accordingly  made  out  a  certificate  of  the  wages 

nlT^^w^^nr  ^uc  to  thc  Plaiutiff,  but  calculated  them  as  due  only  for  tlie 

uiiv  jucigc  or  tf 

magistrate,  voyage  from  Barcelona  to  London  in  consequence  of  general 
yilw  abide  hi/  directions  from  the  commissioners  to  the  masters  of  all  Dutch 

the  maritime 

code  of  their  own  country  and  the  adjttdication  of  their  owA  courts*  Having  made  tbis  agreemoit  a 
their  own  country,  they  cannot  maintain  anactioii'in  England  against  the  master  for  wages,  UioUgh  the 
ship  and  cargo  be  cotifit.catcd  in  an  English  port,  and  the  voyage  thereby  ended  (a). 

(rt)  [Accord.  Johnson  v.  Machidsne,  3  Campb.  N.  P.  C.  44.  See  also  Abbott 
on  Shipping,  454.  5th  ed.] 

ships 
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ships  detained,  not  to  reckon  tbem  upon  the  whole  time  from      1796. 
the  saih'ng  of  the  ship  from  the  first  port,  but  from  the  port     q]^^ 
where  the  cargo  which  was  on  board  at  the  time  of  the  deten-      agaimt 
tion  was  taken  in.     Tlie  ship  had  been  out  from  Rotterdam        '^'^ 
twenty-four  months  and  seven  days,  eighteen  months  and  seven 
days   of  which  time  were  allowed  for  by  the  commissioners, 
«nd  this  action  was  brought  to  recover  the  wages  due  for  the 
remaining  six  months  for  the  voyage  from  Barcelona  to  Rotter^ 
datn^  the  freight  for  which  the  Defendant  admitted  he  had  re- 
ceived, but  insisted  that  he  was  not  liable  to  be  sued  in  this 
country,  and  that  the  Plaintiff  ought  to  resort  to  the  courts  of 
Holland  for  his  remedy.     This  objection  was  grounded  on  the 
ship's  articles,  which,  as  translated  from  the  Dutch^  were  in  the    [  604  ] 
following  terms : 

**  We  the  underwritten  officers  and  mariners  acknowledge  to 
<*  have  hired  ourselves  in  the  service  of  the  ship  Caiharina 
**  Qjarinay  commanded  by  Captain  Hendrick  Meyer^  now  lying 
<*  at  Rotterdam^  and  destined  to  Barcelona  and  all  such  places^ 
'^  bays,  and  sea-ports  as  the  captain  may  deem  most  expedient 
<*  to  his  owner's  interest,  for  the  monthly  wages  agreed  on  and 
<^  hereunder  specified,  and  to  sail  with  convoy  the  full  month 
"  commencing  from  the  day  of  the  date  hereof,  and  the  voyage  to 
"  end  and  be  completed  when  we  shall  have  returned  with  our  said 
**  ship  to  this  city  or  in  any  sea-port  of  this  country^  and  that  the 
**  cargo  on  board  be  unladen,  and  we  duly  discharged  by  our 
•*  said  captain.  But  in  case  that  one  or  more  complete  voyages 
**  be  made  out  of  the  countiyy  the  captain  shall  at  every  second 
**  place  of  delivery  secure  to  us  two  thirds  of  our  wages,  by  an 
**  order  on  his  purser  or  correspondent  resident  here,  and  the 
<<  remaining  third  on  the  discharging  and  paying  off  the  crew. 
"  But  if  the  captain  shall  be  obliged  to  touch  at  different  places 
**  and  shall  there  load  or  unload  some  goods^  it  is  not  to  be  con- 
**  sidered  as  the  performance  of  perfect  voyages." 

There  then  followed  some  regulations  respecting  the  disci- 
pline of  the  ship,  and  afterwards  the  following  article: 

*<  None  of  us  shall  institute  any  suit  against  the  master  of  the 
"  ship  in  foreign  countries^  or  cite  him  before  ary  judge  or  magis* 
**  tratCf  but  shall  from  thenceforth  be  bound  to  abide  by  the  ordi* 
<^  nances  of  the  maritime  code  of  this  city^  and  the  adjudication 
"  of  the  noble  Court  of  HollandJ^  Lastly,  we  the  underwritten 
« respectively!   and  each  for  himself  acknowledge,  that  we 

T  T  2  **  have 
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179d.     *^  have  bound  ourselves  under  the  hereinbefore  specified  oon- 

^^^^^^     "  ditions,  and  that  we  have  now  received  one  month  in  adfuce 

agninM      <<  of  our  Stipulated  wages,  and  have  subscribed  these  with  oar 

^^^'     <<  usual  signatures ;   done  at   Rotterdam^  the    d^th  of  Aagiat 

♦*  1793." 

The  Chief  Justice  was  of  opinion  at  the  trial,  that  as  tbe 
Plaintiff  had  agreed  bj  the  articles  not  to  sue  the  master  ii 
any  foreign  country,  the  action  could  not  be  maintained;  bii 
Lordship  therefore  directed  a  nonsuit,  subject  to  tbe  opinioo  <f 
the  Court,  on  the  facts  above  stated. 

A  rule  having  been  granted  to  shew  cause  why  the  nomk 
should  not  be  set  aside,  and  a  verdict  entered  for  the  Plaioti(( 
[  605  ]  Adair^  Serjt.,  shewed  cause.  By  the  terms  of  the  artido^ 
though  Barcelona  was  a  destined  port,  yet  tbe  master  was  it 
liberty  to  go  to  any  other  port  he  might  think  expedient  It 
vrns  therefore  in  the  contemplation  of  the  parties  that  the  skip 
might  go  to  any  other  foreign  country.  With  this  in  view,  tbcy 
enter  into  a  solemn  engagement  not  to  institute  any  suit  agaiost 
the  master  in  any  foreign  country,  but  to  abide  by  the  maritinie 
code  of  Rotterdam^  and  the  adjudication  of  the  Court  of  Hd- 
land :  and  having  so  done,  they  cannot  be  permitted  to  sue  in 
the  courts  of  this  country  in  direct  violation  of  their  engage- 
ment. It  is  not  necessary  to  resoVt  to  the  laws  of  Holland  \o 
ascertain  the  validity  of  this  contract,  for  if  it  had  been  exe- 
cutt^d  in  Englafidf  it  would  be  binding.  It  is  a  just  and  reason- 
able contract,  as  it  would  be  productive  of  great  hardship  and 
inconvenience  to  the  master,  if  he  were  to  be  sued  in  a  foreign 
country  where  he  had  no  funds  to  answer  the  demand.  If  a 
ship  is  taken  or  lost  before  any  complete  voyage  is  performed, 
the  mariners  are  not  entitled  to  any  wages  at  all,  though  bja 
construction  favourable  to  them,  one  voyage  is  divided  into 
two,  namely,  the  outward  and  homeward  bound  voyage;  it 
would  therefore  be  very  doubtful  whether  the  Plaintiff  couU 
have  recovered  any  part  of  his  wages  for  the  former  eighteen 
months,  if  it  had  not  been  given  him  by  the  bounty  of  the 
crown. 

Le  BlanCf  Seijt.,  contrd.  As  the  Defendant  received  freight 
for  the  outward-bound  voyage,  and  as  freight  is  the  mother  of 
wages,  the  last  argument  used  on  the  part  of  the  Defendant 
falls  to  the  ground.  The  only  question  is.  Whether  tbe  ar- 
ticles will  prevent  the  Plaintiff  from  bringing  on  action  in  this 

country? 
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country?     It  is  not  a  deed  under  seal,  but  merely  a  wrilteit      1796. 

agreement,  which  may  be  construed  according  to  the  circuni-      ' 

Stances  of  the  case,  and  the  nature  of  the  voyage  performed.      afiawu 
The  meaning  of  the  latter  clause  is,  that  the  manners  will  not     ^^'^**' 
sue  before  the  end  of  the  voyage,  not  that  they  will  not  sue  at 
the  place  where  the  voyage  is  ended.     It  is  true,  that  the  ar- 
ticles consider  the  voyage  as  to  be  ended  in  Holland^  but  tliey 
do  not  provide  fur  the  case  which  has  really  happened,  that  of 
the  voyage  being  euded  in  another  country.     Suppose  the  mas- 
ter had  discharged  the  men   here,  and  remained  here  himself, 
without  their  having  the  means  of  returning  to  Holland^  they 
coukl  not  in  that  case  have  been  obliged  to  sue  in  Holland 
vhere  neither  he  nor  they  were  resident.     Or  suppose  the  ship 
to  be  so  damaged  in  a  foreign  port,  as  to  make  it  necessary  to 
sell  her  and  the  cargo,  and  the  master  had  received  the  money,    [  606  ] 
surely  the  mariners  might  have  sued  at  that  place.     And  it  was 
bolden  in  Chandler  v.  Grieves  (a),  iu  this  Court,  that  where  a 

seaman 

(n)  Chandler  v.  Grieves,  in  C.  B.  Hil.  32  Geo.  5. 

This  was  an  action  of  assumpsit  for  a  seaman's  vages.    The  facts  of  the   ^  seaman 
case  were,  that  the  Piaintiir  was  a  seaman  on  board  a  ship  which  was  articled  ^'^"^"S  ^ 
for  and  sailed  upon  a  voyage  from  London  to  Honduras,  from  thence  to  Ph'da^  ^hin  which  is 
dcfphia  in  North  America,  and  from  thence  back  again  to  England.    The  ar-  articled  for 
Htles  were  drawn  hi  the  usual  form.    Whfle  the  ship  was  in  the  Bai^  of  Hon-  *  *^'^n 
daras,  the  Plaintiff  received  so  Tiolent  a  blow  from  a  piece  of  tunber  acci*  prevented 
dentally  falling  upon  hiiv  while  he  was  on  board,  that  he  was  entirely  disabled  from  per- 
from  doing  any  duty  whatever.    On  the  arrival  of  the  ship  at  F/uladelphuh  thole"?  ^^^ 
he  was  put  on  shore  and  there  le%  and  his  wages  paid  up  to  that  time,  but  age  by  being 
this  action  was  brought  for  the  whole  wages,  including  the  remainder  of  the  disal>led  by 
voyage,  viz.  from  Philadelphia  to  England.  J"  **"  nfn  °i„ 

^  Lord  Loughborovgh  was  of  opinion  at  the  trial,  that  as  the  PlaintlfT  bad   the  course 
not  performed  the  whole  voyage  though  without  any  default  on  bis  part,  he  <>f  his  duty: 
was  not  intitled  to  wages  for  the  whole.    The  jury  took  a  middle  course,  and  lowa^*'^ 
gave  a  verdict  for  the  amount  of  the  wf^es  up  to  the  time  when  the  ship  left  the  whole 
Philadelphia.  ^uyage  (n). 

In  Michaelmas  Term,  52  Geo.  3.  a  rule  was  granted  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  granted,  and  now  Bond,  Seijt., 
shewed  cause,  contending  that  the  Plaintiff  was  intitled  to  wages  for  the 
whole  voyage,  on  two  grounds ;  first,  that  in  general  by  the  common  law,  no 
contract  for  wages  was  apportionable ;  secondly,  that  in  particular  by  the 
law  marine  and  usage  of  the  sea,  contracts  for  seamen's  wages  could  not  be 
apportioned.  To  establish  the  first  point,  he  cited  Bro.  Abr.  tit.  Apportion- 
ment, pi.  15.,  id.  tit.  Labourers,  pi.  48.,  id.  tit.  Contract,  pi.  51.,  5  Vin.  Abr. 
8^9  Burr.  Settl.  Cases,  675.  Rex  v.  the  Inhahitants  of  MadingtoH.    In  sup- 

(a)  [Accord.  Paul  v.  Eden,  cited  Abbott  on  Shippmg.  444.  (n).  5th  ed.] 

port 
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1796.     seaman   was  prevented  by  an   accident  from  performing  Ae 
Z  whole  voyage,  he  was  still  intitled  to  his  wages  for  the  wholei 

against      The  ship  in  the  present  case  was  neither  taken  in  battle  nor  lon^ 
'^'^     but  the  voyage  was  ended)  and  if  the  seamen  can  sue  nowhen 
but  in  Holland,  the  captain  must  provide  some  meons  of  con- 
veying them  to  that  country.     But  being  a  stranger  in  tbb 
country,  he  cannot  do  that  when  his  ship  is  taken  from  him. 

Lord  Cli.  J.     Although  no  persons  in  this  country  can  Iqran 
agreement  between   themselves  exclude  themselves    from  the 
jurisdiction  of  the  king's  courts,  and  though   it  must  be«i- 
[  607  ]    mitted  that  contracts  are  transitory,  and  that  a  personal  actioii 
follows  the  person,  and  that  the  contract  in  question  is  of  sodi 
a  nature  as  to  be  agreeable  to  our  laws,  yet  when   the  parties^ 
who  are  foreigners,  bind  themselves  in  their  own  country  nntli^ 
sue  in  any  other,  and  when  by  suing  here  they  put  the  Defeixl- 
ant  under  ao  intolerable  hardship,  I  think  we  ought  to  look 
into  the  contract,  in  order  to  see  what  effect  it  would  have,  and 
how  it  could  be  enforced  in  the  country  where  it  was  m&de^ 
that  we  may  not  do  any  thing  here  unjust  or  contrary  to  the 
laws  of  that  country.  Now  it  appears  to  me  to  be  good  accord- 
ing to  my  apprehension  of  those  laws,  or  at  least  as  there  is  no 
evidence  to  shew  that  it  is  not  good>  we  must  presume  it  to  be 
so.     Then  the  first  thing  that  stares  us  in  the  face  is,  an  agree- 
ment thai  they  will  not  resort  to  our  laws.     There  is  notbin^r 
unreasonable  in  this  ;  the  parties  are  domiciled  in  Mol/and^  the 
contract  is  to  perform  the  whole  voyage  ending  in  Holland^ 

port  o£  the  second,  1 5  Vin.  Abr.  tit.  Mariners,  234.,  Mice's  Laws  of  Oleron, 
p.  5. 8.  7.  p.  8.  s.  19.,  Malync's  Lex  Merc.  lOJ.  c.  22.;  and  he  obserycd,  that 
the  laws  of  Olcron  were  received  by  all  nations  in  Europe^  1  Black.  Com- 
ment. 419.,  4  Black.  Comment.  42,7.,  and  ought  to  preyail  in  the  present 
case. 

The  Court  said,  that  clearly  the  law  marine  ought  to  be  foHowed  in  the 
construction  of  the  contract,  and  they  directed  an  inquiry  to  be  made  io  the 
Courts  of  Admiralty  whether,  according  to  the  usage  there  adopted,  a  disabled 
seaman  in  similar  circumstances  would  be  intitled  to  wages  for  the  whole 
voyage,  or  only  up  to  the  time  when  he  was  so  disabled  ? 

On  this  day,  the  counsel  for  the  Defendant  stated,  that  in  pursuance  of  the 
direction  of  the  Court,  an  inquiry  had  been  made  as  to  the  iisa«*e  of  the 
Admiralty,  and  that  in  eyary  instance  there  to  be  found,  a  seanmn  disabled 
in  the  course  of  his  duty  was  holden  to  be  intitled  to  wages  for  the  whole 
voyage,  though  he  had  not  performed  the  whole.    In  consequence  of  which 

The  rule  was  discharged. 

and 
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and  to  seek  their  remedy  in  their  own  courts  of  justice.     As  a      1796. 
maritime  contract,  it  is  clearly  a  beneficial  one,  as  it  creates  an      gienIr 
additional  tie  on  the  seamen  not  to  leave  the  ship  in  any  part  of     aRamu 
the  voyage.     Then  if  the  contract  be  agreeable  to  the  laws  of 
Hollandj  what  are  the  particular  circumstances  of  the  case? 
The  ship  and  cargo  are  seized,  but  the  men  are  not  made  pri- 
soners, but  are  at  liberty  to  return  to  their  own  country.     Now 
it  is  obvious  that  the  master  would  be  placed  in  a  \evy  cruel 
situation,  if  after  the  ship  and  cargo  were  confiscated,  he  was 
to  be  sued  in  a  foreign  country  for  wages  for  a  voyage,  the  pro- 
ceeds of  which  might  be  cither  remitted,  or  on  board  the  ship 
so  confiscated :  the  effect  of  it  might  be  to  cause  him  to  lie  in  a 
foreign  gaol,  perhaps  for  life.     It  seems  therefore  to  me  more 
reasonable  to  send  the  parties  to  their  own  country,  there  to 
pursue  their  remedy. 

Heath,  J.,  of  the  same  opinion. 

RooKE,  J.  There  is  no  doubt  of  the  right  of  the  Plaintifl'  to 
the  wages,  the  only  question  is,  whether  the  Defendant  is  liable 
to  be  sued  here?  Now  the  words  of  the  articles  are  positive, 
that  the  mariners  will  not  institute  any  suit  in  foreign  countries, 
but  will  be  bound  to  abide  by  the  ordinances  of  the  maritime 
code  of  Rotterdam^  and  the  Court  of  Holland.  If  so,  the  con- 
struction contended  for  by  my  Brother  Lte  Blanc^  with  respect 
to  the  voyage  being  ended  in  another  country,  is  unfounded. 
There  is  nothing  to  prevent  the  parties  from  going  to  Holland : 
and  as  to  the  supposed  case  of  tlie  captain  not  being  there,  if 
the  law  of  Holland  is  like  that  of  our  own  country,  which  we 
muiit  for  this  purpose  take  it  to  be,  the  owners  would  be  liable  [  608  ] 
to  the  seamen,  though  the  master  were  absent  The  hardship 
thrown  on  the  master  by  a  contrary  construction,  would  be 
grievous  in  the  extreme.    I  therefore  think  that  the  nonsuit  was 

right. 

Rule  dischargecL 


mmi^^^mmmm^m 


Parroit, 
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1796.      . 
Tkwr$day,  Parrott,  Ohc,  &c.  agoinst  Sfraggon  and   Another. 

leb,  nui. 

Lin  the  Exchequer  Chamber.     In  Error.3 

Though  it  TN  an  nclion  bj'  bill  as  of  Trinity  Term^  M  Geo.  3.  against  an 

SSereturato  •  attorney  in  tlie  King^s  Bench  as  acceptor  of  a  bill  of  ex- 

a  certiorari  change,  a  judgment  iient  by  default,  and  a  writ  of  error  bein^ 

was  filed  in  brouglit,  the  error  assigned  was  that  there  waa  no  bill  filed 

^fh"^ '  between  the  parties  in  Trinity  Term  34  G^.  S.  to  WitTant  Ae 

against  the  declaration  Kni  judgment^  upon  which  a  certiorari  issued,  recit- 

On aiui"^  ing  the  error  assigned,  and  requiring  the  Chief  JusUce  of  the 

thereby  King's  Bench  to  certify  whether  there  was  any  such  bill  between 

term  dF  the  parties  filed  of  record  in  that  Court  in   Trinittf  Term  5* 

which  the  g^^^  3^     The  return  to  the  certiorari  stated,  "  that  it  did  noft 

declaratjon 

is  intitied,  "  appear  that  any  bill  was  filed  of  record  between  the  parties 

wil  wM  filed  "  ^^  ^^^  said  Trinity  Term  in  the  84tb  year  of  Geo.  3.     But  by 

against  him  «  the  Said  file  of  bills  of  Trinity  Term  aforesaid,  it  appeared 

^«  in  the   '  "  that  a  bill  was  filed  of  the  aforesaid  Trinity  Term  between 

foihwing  m-  (I  ji,^  parties,  in  the  vacation  of  the  aforesaid  Trinity  Term,  to 

noterro-  **  wit,  on  the  1 1th  day  of  October^  in  the  said  S4lh  year  of  his 

au^jlj^r  "  said  mnjesty's  reign,  as  by  the  said  bill,  &c,  would  appear  " 
that  the  bill        Wood  for  the  Plaintiff  in  error.     By  law,  no  bill  can  be  filed 

was  filed  (/      .  ^      ^  ,         ,  .•  i     .    •  ■        . 

the  preccd-    m  a  coui't  of  couimon  law  in  vacation  ;  but  it  must  be  in  tenn. 

ingtcnn(a).  'phjg  appears  from  the  form  of  it,  which  states  the  Defendant 
as  being  present  in  court,  which  cannot  be  in  the  vacation, 
when  the  court  does  not  sit  If  a  bill  therefore  be  filed  in  the 
vacation  stating  the  Defendant  as  being  then  present  in  court, 
there  is  a  contradiction  on  the  record,  which  is  the  case  here.  It 
is  necessary  that  the  bill  should  be  filed,  to  warrant  the  proceed- 
ings. Thus  the  statute  4  Anne^  c,  16.  s,  2.  extends  the  statutes 
of  Jeofails  "  to  judgments  by  default,  provided  there  be  an 
"  original  writ  or  bill  duly  filed,"  and  in  contemplation  of  law, 
that  must  be  in  term.  It  is  true,  in  practice,  bills  are  often  filed 
in  vacation  as  of  the  preceding  term,  and  that  the  same  practice 
prevails  nunc  pro  tunc  with  respect  to  the  declaration  and  other 
parts  of  the  pleadings,  but  a  court  of  error  cannot  take  notice 

[  609  ]    of  that  practice  unless  it  were  certified'  on  the  record ;  they 

can  only  look  to  the  record ;  and  upon  this  record  it  appears 

as  a  fact  by  the  return  to  the  certiorari,  that  the  bill  was  not 

filed  in  term,  but  in  vacation.     If  the  return  had  been  only, 

{a)  [Sec  French  v.  Cooky  1  Taunt.  126.  2  Saund.  101.  s.  (n).  5th  ed. 

that 
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that  a  bill  was  filed  of  Trinity  Term^  the  Court  would   not      1796. 
have  inquired  whether  it  was  really  filed  in  term  or  not :  but    ^][j^j^ 
they  cannot  reject  any  part  of  the  return  as  it  now  stands.     If     agamu 
it  appeared  on  record  that  a  declaration  or  plea,  &c«  were  de- 
livered or  filed  in,  vacation,  it  would  be  clearly  erroneous,  as  it 
would  tend  to  invert  the  whole  judicial  arrangement  of  the 
country.     All  proceedings  at  law  must  appear  to  be  in  term, 
when  the  courts  of  law  are  open,  and  not  in  vacation,  when 
they  are  shut.     Another  objection  to  the  record   is,  that  the 
return  does  not  state  whether  such  a  bill  was  filed  as  would 
warrant  the  declaration  and  judgment,  the  bill  ought  to  have 
been  set  out  verbatim  to  shew  to  the  court  that  there  was  no 
variance,  but  that  such  a  bill  had  really  been  filed  as  would  jus- 
tify the  entry  on  the  record  ;  but  the  return  merely  is,  that  a 
bill  was  filed. 

The  counsel  who  was  going  to  argue  on  the  other  side  was 
stopped  by  the  Court. 

Lord  Chief  Justice  Eyre.  The  argument  for  the  Plaintiff 
in  error  is  an  ingenious  one ;  as  it  is  admitted  to  be  the  practice 
of  the  Court  of  King's  Bench  to  file  bills  in  vacation  as  of  the 
preceding  term,  and  the  return  to  the  certiorari  shews  that 
there  is  a  bill  filed  of  the  term  preceding,  it  is  not  necessary  to 
inquire  into  the  precise  time  when  it  was  filed.  The  real  ques- 
tion is,  whether  there  is  a  bill  on  the  file  of  that  term,  and  if 
there  is,  this  Court  will  not  inquire  how  it  came  there.  As  to 
the  other  objection,  if  the  certiorari  had  been  to  certify  whether 
there  were  any  defect  in  the  bill  itself  upon  the  record,  such  a 
return  would  have  been  imperfect,  but  as  the  case  stands,  it  ia 
wholly  immaterial. 

Judgment  affirmed. 


KiCHOLSON 
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Thursday,  NiCHOLSON    aguhlSt  GoUTHIT. 

iu!*.  nth,  ^ 

A.  being  ia  >4  SSUMPSIT  by  the  indorsee  against  the  indorser  of  a  pro- 

dreum-*  missory  note,  which  was  made  on  the  ?A  of  March  1793, 

stances,  B,  by  William  and  Samuel  Green  for  50/.  payable  to  the  Defendant 

to  bea  secu.  &t  eighteen  *  months,  at  the  house  of  Drury  and  Ck>. ;  the  De- 

rityforadebt  fendant  indorsed  it  to  Burtorij  and  he  to  the  Plaintiff.    The 

owing  from 

A.  to  a,  by  facts  of  the  case  were,  that  the  Greens  being  considerably  in- 

promissory  ^cbted  to  various  creditors,  and  among  the  rest  to  the  Plaintiil^ 

note  made  it  was  agreed  that  their  debts  should  be  paid  by  instalments, 

abieto^'at  the  last  of  which    Burton  and   the  Defendant  undertook  to 

^choi«eof  guarantee,  for  which  purpose  the  note  in  question  was  indorsed 

note  is  ac-  (with  Others  to  other  creditors)  by  them  as  a  security  for  the 

mSnd'°  debt  due  to  the  Plaintiff.     A  little  time  before  the  note  became 

indorsed  Jue,  the  Defendant  knowing  that  Drury  and  Co.  had  no  effects 

knowledge  in  their  hands  of  the  Greens^  directed  them  to  refer  the  persons 

®^!.^  P*/^®'*  who  should  present  the  notes  at  their  house  for  paj^ment,  to  him, 

fore  it  be-  and  he  would  pay  them.     Many  of  the  notes  were  accordingly 

bei"g*inform-  brought  to  the  Defendant  when  they  were  due,  and  were  paid, 

edthat^.  But  the  note  in  question,  though  due  on  the  Sd  of  October 

fectsof^.  1704,  was  not  demanded  at  the  house  of  Drury  and  Co.,  dll 

dL'ires^zJ'.lo  ^^^  ^^^^  ^^  ^^^^  month,  on  which  day  it  was  presented  to  the 

send  the  Defendant,  th6ugh  the  parties  all  lived  near  each  other.     If  it 

B^  and  says  ^^^  ^eeu  presented  to  him  when  due,  it  would  have  been  paid, 

Y  ^!b^^  ^^  Burton  had  lodged  a  sufficient  sum  of  money  in  his  hands  for 

ingthena  that  purpose,  but  which  he  paid  away,  when  he  found  the  note 

hands* fo'r'  ^'^  "^^  ^^"^®  ^^  ^^^  ^^  ^^  expected. 

that  purpose,  At  the  trial  it  was  objected,  that  the  Plaintiff  had  been  guilty 

icn'tdTat^"*^  of  laches,  as  he  had  neither  demanded  payment  of  the  note  at 

/>.*s  house  ^Q  place  where  it  was  payable,  in  due  time,  nor  given  notice  to 

days  after  it  thc  Defendant  of  non-payment  by  Drury  and  Co.,  and  therefore 

"  clnnot  co"ld  "^t  recover. 

maintain  an  But  the  Chief  Justice  was  of  opinion  that  under  the  particu- 

against  ^.,  ^^^  circumstances  of  the  case  the  strict  rule  of  law  might  be 

on  the  note,  dispensed  With,  for  as  the  Defendant  knew  from  the  bemnninc 

without  hav-  \                        .            i          ^                  i  a^                                             i 

ing  used  due  of  the  transaction,  that  Drury  and  Co.,  at  whose  house  the  note 

diligence  in 

presenting  the  note  as  soon  as  it  was  due  to  7>.,  for  payment,  and  in  giving  immediate  notice  to  B.  of 
the  non-payment  by  Z>. :  for  B.  has  a  right  to  insist  on  the  strict  rule  of  law  respecting  the  iadorscr  of 
a  note,  notwitlistanding  the  particular  circumstances  of  the  case  (a). 


L     ^  ^^  J  (rt)  [Vide  ante,  p.  ^36,  nofcc  (a).J 


was 
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was  payable  had  no  effects  of  the  Greens  in  their  hands,  as  he      1796. 
had  undertaken  to  guarantee  the  payment  of  a  debt  by  means  Nicholson 
of  the  note,  and  had  provided  money  for  that  purpose,  he  could      ^^ffl^^^f 
not  be  injured  by  the  delay  of  the  Plaintiff,  from  the  third  to 
the  sixth  of  October ;  and  with  respect  to  the  want  of  notice,  his 
Lordship  thought,  that  as  the  Defendant  had  himself  desired 
Df^ry  and  Co.  to  send  the  notes  to  him  for  payment,  he  had 
either  waived  the  necessity  of  notice,  or  at  least  must  be  con- 
sidered as  having  had  notice  by  anticipation;  and  a  verdict  was 
found  for  the  Plaintiff. 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered,  Bond^  Scrjt,  in 
shewing  cause  rested  on  the  opinion  of  his  Lordship  at  Nisi    [  611  ] 
PriiiSf  which  is  above  stated. 

In  favour  of  the  rule  Cockell  and  Heyvooodj  Serjts.,  argued 
that  the  rule  of  law  which  required  both  a  demand  as  soon  as 
the  note  became  due,  and  immediate  notice  in  case  of  non- 
payment, could  not  be  dispensed  with,  and  in  the  present  in- 
stance there  had  been  neither.  Unless  such  demand  be  made 
on  the  maker,  and  notice  given  to  the  indorser  as  early  as  pos-^ 
sible,  no  period  can  be  fixed  when  the  liability  of  the  party 
shall  cease.  It  is  true  that  where  the  drawee  of  a  bill  of  ex- 
change has  no  effects  of  the  drawer  in  his  hands,  notice  of  non- 
acceptance  or  non-payment  need  not  be  given  to  the  drawer; 
yet  the  rule  with  respect  to  an  indorsee  is  totally  different,  to 
whom  notice  of  the  default  of  the  drawee  must  in  all  cases  be 
given,  in  order  that  he  may  seek  his  remedy  against  the  drawer 
or  any  prior  indorser.  Thus,  though  it  is  not  necessary  to  pre- 
sent a  bill  for  acceptance  before  the  day  of  payment,  yet  if  it  be 
presented  for  acceptance  before  that  day,  and  the  drawee  re- 
fuses to  accept  it,  immediate  notice  of  such  refusal  must  be 
given  to  the  indorser,  to  make  him  responsible,  5  Burr.  ^670* 
Blesard  v.  Hirst^  1  Term  Rep.  B.  R,  712.  Goodall  v.  Ddlley. 
But  in  truth  there  is  no  analogy  between  bills  of  exchange  and 
promissory  notes,  in  their  nature  or  original  creation.  A  bill 
of  exchange  is  a  transfer  by  A.  of  a  debt  due  to  him  from  J9. 
to  C ;  a  promissory  note  is  an  acknowledgement  by  A.  of  a 
debt  due  from  him  to  jB.,  and  a  promise  to  pay  it.  The  re- 
semblance between  the  two  instruments  begins  only  when  the 
note  is  indorsed :  "  for  then,"  (to  use  the  words  of  Lord  Mans- 
Jield  in  Heylin  v.  Adamson^  2  Burr.  676.)  **  it  is  an  order  by  the 

"  indorser 
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1706.     *^  ludorBer  upon  the  maker  of  tbe  note  to  pay  to  the  indorse 

-,  "  The  indoner  only  undertakes,  in  case  the  maker  oFthe  nole 

^gniui      <*  idces  not  pay :  the  indonsee  is  bound  to  apply  to  tbe  mtker 

O^^arr*    (c  ^f  |he  note ;  he  takes  it  upon  that  condition,  and  if  after  tbe 

<t  note  becomes  payable)  he  it  guikyof  a  neglect,  and' tbe  maker 

<*  becomes  insolvent,  he  loses  the  money,  and  ciannot  come  upon 

**  the  indorser  at  all."     As  to  ^the  particular  circumstances  of 

the  case,  when  it  was  agreed  that  the  Defendant  should  become 

a  surety  for  tlie  Greens  by  indorsing  a  promissory  note,  it  must 

have  been  understood  by  the  parties  that  as  he  stood  in  the  clia- 

racter  of  an  indorser,  he  had  a  right  to  insist  that  the  holder  of 

the  note  should  use  due  diligence  before  he  should  be  sued: 

for  it  is  a  eleiar  rule  thht  the  mere  knowledge  of  tlie  indorser 

[  612  ]    that  a  bill  or  note  has  been  or  will  be  dishonourBd,  will  notlit 

equivalent  to,  nor  does  it  dispense  with  notice  lohim  fix>m  the 

bolder. 

:  Lord  CbieT  Justice.  That  the  justice  of 'this  case  is  with  the 
Plaiotifl^  there  can  be  noidoabt.  The  Defendant  agreed  to 
guarantee  tbe  payment  of  a  debt  ^by 'instalments ;  it  waadear 
that  the  Greens  were  insolvent,  and  the  meanings  of  the  pertie* 
wasi  that  in  that  eveot  tbe  debt  should  be  paid  by  th^  Defeod- 
ant*  The  difficulty  arises  from  the  mode  which  iheyfaave 
chosen  in  which  the  guarantee  shall  take  places  by  the  indorse- 
ment of  a  note.  The  question  then  i%  whether,  when  the 
guarantee  is  taken  in  this  shape,  all  the  legal  conseqoences  do 
not  follow  so  as  to  limit  its  generality  ?  Upon  consideration,  I 
cannot  say  that  they  do  not  follow,  and  they  require  «  demand 
on  the  maker,  aad  notice  to  the  indorser  within  a  reasonable 
time.  Now  though  there  were  both  in  this  case,  yet  neitkcr 
was  in  reasonable  time*  The  rule  of  law  therefore  must  pre- 
vail, and  tiiat  will  discharge  the  Defendant  When  he  applies 
to  Drunf  and  Co.,  and  is  apprised  that  there  are  no  eflects  is 
their  hands,  he  says,  '<  send  the  notes  to  me,  and  I  wilt  pay 
them."  Now  this  seems  to  be  the  same  as  saying  H  If  the  aocei 
are  presented  to  you  for  payment,  1  will  pay  them/'  But  this 
must  bo  construed  to  mean,  that  if  tliey  were  duly  presented  bb 
would  pay  them.  There  is  nothing  to  shew  that  he  meant  te 
pay  tliem  at  whatever  time  they  should  be  presented.  The  con- 
versation between  these  parties  seems  to  have  been  nothing 
more  than  an  acknowledgement  by  GotUhity  that  he  was  in* 
dorsee,  and  that  if  tbe  n^tes  were  sent  to  him  in  the  regular 

course, 
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course  they  would  be  paid.     If  vre  could  go  beyond  this,  wfe      1796. 

might  reach  the  justice  of  the  case.     But  perhaps  it  is  bettef  to  „ 1^ 

adhere  to  a  rule,  however  strict,  than   relax  it.     It  sounds      agairai 

harsh  that  a  known  bankruptcy  should  not  be  equivalent  to  h  ^®"''™^- 
demand  or  notice,  but  the  rule  is  too  strong  to  be  dispensed 
with. 

Heath,  J»,  of  the  same  opinion. 
RooKB,  J.,  of  the  same  opinion. 

Rule  absolute. 


[613] 


I 


OxLEY  against  YoviiG  and  Another.  i^Tilui. 

N  this  action  of  assumpsit  the  declaration  stated  that  before  ^'  !^^^ 

*■  tent  an  or* 


the  promise  and  undertaking  of  the  Defendants,  one  Andrew  der  to  B^ 
Sherofi  Bystrom  of  Gottenburgh  had  ordered  from  the  Plaintiff  gJods,  c! 
certain  goods  of  the  value  of  260/.  to  be  sent  to  him  by  the  undertakes 
Plaintiff,  and  therefore  in  consideration  that  the  Plaintiff  at  the  payment  to 
request  of  the  Defendants  would  execute  the  said  order,  the  ^dertaki*" 
Defendants  undertook  to  pay  him  ItSO/.on  being  drawn  upon  at  of />.  toin- 
the  expiration  of  nine  months  from  the  date  of  the  invoice  of  ^"cord- 
the  Plaintiff,  in  a  bill  at  three  months.     It  was  then  averred  "igiyin- 
that  the  Plaintiff  executed  the  order,  and  sent  the  goods  to  that  the* 
Bystrom^  and  drew  upon  the  Defendants,  at  the  expiration  of  g*^^*** 
nine  months  from  the  date  of  the  invoice,  a  bill  of  exchange  for  and  after- 
ISO/,  at  three  months ;  but  the  Defendants  neither  accepted  the  thraifor'^^ 
bill  nor  paid  the  money*  &c^    There  were  also  other  counts;  ]^thout  giv- 

*  "^  ,  mg  notice  to 

but  not  materially  different  from  the  first.     The  general  issue  c.  that  they 
being  pleaded,  a  verdict  was  found  for  the  Plaintiil'  on  the  fol*  Aftemrds* 
lowing  facts.     On  the  6th  of  Febj-uary  1793,  the  Plaintiff  wrote  -D.  desires 
to  the  Defendants   informing  them  that  he  had   received  an  indemnity, 
order  from  Bystrom  of  Gottetiburgk^  for  certain   goods,   with  "pon.^h*** 
directions  to  draw  on  the  Defendants  for  half  the  amount  of  b.  to  know 
them,  and  requesting  to  know  whether  he  could  rely  on  their  J^f^^**^ 
acceptance  of  his  bill.     To  which  on  the  9th  of  February  the  cuted  the 
Defendants   answered,  that  they  had  received  a  letter  from  ^ich  no 
Bystrom  desiring  them  to  accept  the  PlaintifPs  bill  for  130/.,  *?J^j**jj 
but  ti%, Bystrom  was  a  stranger  to  them,  and  his  letter  was  not  for  a  consU^ 

derable  time^ 
he  having  gone  abroad  in  the  interim.  Upon  this  C,  supposing  fVom  the  silence  of  B.  that  the  order 
was  not  executed,  gives  up  his  indemnity  to  D.    C  still  remains  liable  to  ii.,  on  his  guarantee  (a). 

(a)  [Tide  Nar€t  v.  Bmle*,  L4  East,  5ia]  . 

accompanied 
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1796.     accompanied  with  the  guarantee  which  he  mentioned  wonU  be 
Q^^^      sent  with  it,  they  declined  entering  into  any  engagement  for 
against      him.     But  this  guarantee  having  soon  afler  arrived,  the  De- 
°"""*     fendants  on  the  l^th  of  February  wrote  again  to  the  Plainiift 
signifying,  that  having  received  the  guarantee  they  were  retdj 
to  undertake  for  the  ISO/,  to  be  drawn  upon  in  the  manner 
stated  in  the  declaration.     The  guarantee  was  contained  in  a 
letter  from  Echmans  and  Co.,  the  Defendants'  correspondent  at 
Goitetiburghf  which  stated  that  it  was  written   to  confirm  the 
credit  of  Bystromi  and  as  a  guarantee  to  the  Defendants  for 
any  business  they  might  transact  for  him  as   far  as  600/.,  and 
that  as  an  indemnity  to  the  Defendants,  Bystrom  had  promised 
to  provide  them  proper  remittances.    To  this  letter  the  De- 
fendants answered  that  they  had  ordered  the  goods  for  Bjysirm 
[  614  ]    from  the  country.    On  the  18th  of  February  the  Plaintiff  re- 
turned an  answer  to  the  Defendants*  letter  of  the  l^th,  saying 
that  in  consequence  of  that  letter  he  proposed  putting  the  orier 
in  hand  for  Bysiram* 

On  the  fi5th  of  March  the  Defendants  stopped  payment, 
which  was  soon  after  known  to  the  Plaintiff,  and  did  not  resome 
their  payments  till  after  the  goods  were  shipped,  which  wai 
done  by  the  Plaintiff  in  June  following  according  to  the  direc- 
tion of  Bystrom^  the  invoice  being  dated  Ju7ie  22,  1 793.  On 
the  6th  of  Septetnber  following,  the  Defendants  received  from 
Echmans  and  Co.  a  letter,  the  purport  of  which  was,  that  they 
recalled  their  guarantee  for  Bystrom^  as  he  had  not  made  afiy  osc 
of  it,  nor  would  in  future,  and  desiring  the  Defendants  not  to 
send  him  any  goods  on  the  faith  of  it.  To  this  the  Defendants 
immediately  answered,  that  as  they  were  advised  that  Bystrom 
had  made  use  of  the  credit  given  him,  they  must  inquire 
whether  the  persons  who  had  executed  Bystrom*^  orders  would 
release  them  (the  Defendants)  from  their  obligations,  before 
they  could  consent  to  Echmans  and  Co.  recalling  their  gus- 
rantee.  On  the  same  6th  of  September  they  wrote  to  the  Plain- 
tiff, to  know  whether  he  had  executed  any  order  for  Bystrom  in 
consequence  of  their  letter  of  the  1 2th  of  May^  presuming  ht 
had  not,  as  he  had  not  advised  them  of  it.  Not  receiving  anj 
answer  from  the  Plaintiff  to  this  for  some  days,  on  the  10/A  of 
September  the  Defendants  gave  up  to  Echmans  and  Co.  their 
guarantee^  by  writing  another  letter  to  them,  stating  that  one 
house  at  Halifax  had  (dipped  some  goods  for  J^strom  on  their 

credit} 
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credit,  and  requesting  Echmans  and  Co.  to  see  that  a  remit-      1790. 
tance  was  sent  for  the  amount  of  those  goods,  but  that  this  ap^     "Z 
peared  to  be  the  only  part  of  the  aedity  which  Bystrom  had  used.        against 

On  the  1st  of  October  the  Defendants  received  a  letter  from  ^®°''**- 
the  Plaintiff  dated  Groningen,  September  21st,  in  which  he  said, 
that  being  from  home  upon  business,  a  letter  was  sent  to  him 
from  the  Defendants  (meaning  their  letter  of  the  6th  of  Sep^ 
tember)f  but  not  having  bis  papers  to  refer  to,  he  could  only  say 
that  he  had  sent  a  parcel  of  goods  to  Bystrom.  In  answer  to 
this  the  Defendants  wrote  to  the  Plaintiff,  observing  that  the 
goods  which  he  had  shipped  for  Bystrom  could  not  be  on  their 
guarantee ;  otherwise  he  ought  to  have  advised  them  at  the  time 
they  were  sent,  and  that  he  had  been  so  long  in  answering  their 
letter  of  the  6th  of  September^  that  in  the  mean  time  they  had 
written  to  Echmans  and  Ca  giving  an  account  of  all  the  goods 
that  had  been  shipped  for  Bystrom  on  their  credit.  After  this,  [  615  ] 
the  Defendant  wrote  dgain  to  Echmans  and  Co.  stating  that 
since  their  letter  of  the  10th  oi  September^  the  Plaintiff  had  ap- 
plied to  them  for  the,  payment  of  130/.  for  goods  shipped  for 
Bystrom^  and  as  there  was  a  probability  of  a  dispute,  requesting 
Echmans  and  Co.  to  retain  the  funds  or  securities  of  Bystrom^ 
if  they  still  had  ony,  for  that  sum  :  to  which  Echmans  and  Co. 
replied,  that  they  had  then  no  funds  in  their  hands  for  the  pay- 
ment of  that  sum. 

In  March  1 794  (at  the  end  of  nine  months  from  the  date  of 
the  invoice  of  the  goods  sent  by  the  Plaintiff  to  Bystrom\  the 
Plaintiff  drew  a  bill  of  exchange  on  the  Defendants  for  ISO/,  at 
tliree  months,  which  being  neither  accepted  nor  paid  by  thenii 
this  action  was  brought. 

A  verdict  having  been  found  at  Guildhall  for  the  Plaintii!^  a 
rule  was  obtained  to  shew  cause  why  there  should  not  be  a  new 
trial,  on  two  grounds,  first,  that  the  Plaintiff  ought  to  have  giyen 
notice  to  the  Defendants  of  his  having  shipped  the  goods  for 
Bystromj  and  secondly,  that  the  Defendants  were  intitled  to  an 
immediate  answer  to  their  letter  of  the  6th  of  September ^  and  that 
the  Plaintiff  ought  to  have  left  some  confidential  person  at  hit 
house  in  his  absence,  with  authority  to  open  and  answer  letters^ 
instead  of  sending  them  to  him  upon  the  Continent. 

Le  BlanCi  Serjt.,  shewed  cause.  The  Defendants  having  un- 
dertaken expressly  to  secure  to  the  Plaintiff  the  payment  of  the 
value  of  the  goods  which  Bystrom  had  ordered,  by  a  bill  dri^wn 

at 
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1796.     at  a  stipulated  time,  cannot  recede  from  their  engagement. 
"^  They  were  hasty  in  returning  their  guarantee  to  Echmans  and 

at^hut  Co.,  and  cannot  make  that  a  ground  for  discharging  themselves 
^"^*  from  their  responsibility  to  the  Plaintiff.  There  is  no  pretence 
to  say  that  notice  was  necessary  to  be  given  to  them  when  the 
goods  were  actually  shipped,  there  being  no  stipulation  for  such 
notice.  They  had  sufficient  notice  by  the  Plaintiff  informing 
them  that  he  should  put  the  order  in  hand,  and  by  the  bill 
being  drawn  upon  them.  And  with  respect  to  the  dcJay  in  the 
answer  to  their  letter  of  the  6th  of  September^  there  is  no  rule 
of  law  which  requires  a  merchant,  who  is  going  abroad  to  trans- 
act his  necessary  business,  to  leave  a  person  behind  him  to  an- 
swer his  letters. 

Adair  and  Cockell^  Serjts.,  for  the  rule.  Though  there  was 
no  express  stipulation  that  notice  should  be  given  of  the  goods 
being  shipped,  yet  the  Plaintiff  was  bound  in  this,  as  in  all  other 
commercial  transactions,  to  use  due  diligence,  and  therefore  be 
[  616  ]  ought  to  have  given  such  notice:  and  still  more  ought  he  to 
have  taken  care  that  an  immediate  answer  was  sent  to  any  let- 
ters of  the  Defendants  which  might  be  addressed  to  him  in  his 
absence,  as  he  knew  that  their  guarantee  to  him  was  to  be  given, 
not  on  the  credit  of  Bystrom^  but  of  third  persons,  viz.  EcAnums 
and  Co.  A  person  carrying  on  trade  at  a  particular  place,  is 
answerable  for  any  loss  which  might  happen  by  his  neglect  in 
not  having  a  proper  agent  on  the  spot  to  answer  letters,  and 
transact  his  business,  during  an  occasional  absence.  The  ques- 
tion is  not,  whether  the  answer  to  the  Defendant's  letter  of  the 
6th  of  September  came  in  reasonable  time  from  Graningen^  but 
from  Norwich  where  he  lived. 

Lord  Ch.  J.  Eyre.  I  did  not  encourage  this  motion  when  it 
was  made,  and  I  am  now  convinced,  afler  hearing  the  argument, 
that  the  verdict  was  properly  found.  The  right  to  sue  on  the 
guarantee  attached,  when  the  order  was  put  in  a  train  for  exe- 
cution, subject  to  its  being  actually  executed.  Then  tlie  ques- 
tion is,  whether  any  thing  happened  to  divest  that  right?  Now 
the  right  could  not  be  divested,  even  by  a  wilful  neglect  of  Qir- 
let/j  though  perhaps  he  might  be  liable  to  an  action  on  the  case 
at  the  suit  of  Young  and  Co.,  if  any  such  neglect  could  be  shewn, 
contrary  to  all  good  faith,  and  by  which  a  loss  had  been  in- 
curred. But  still  this  could  not  discharge  Young  and  Co.  from 
their  engagement.    They  have  been  unfortunate  in  concluding 
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too  hajstily  from  not  receiviog  an  tuigwer  from  Osley^  that  the      l?^* 
order  was  not  executed.  Oxtey 

.  HeatH)  J.9  of  the  same  opinion.  The  counsel  have  contended,  'v?^'''^ 
that  a  merchant  when  he  goes  abroad  is  obliged  to  leave  a  coa^ 
fid^ntial  clerk  behind  him  to  manage  his  concerns.  This  is  true 
vrl^ere  he  undertakes,  to  do  any  act,  such  as  to  accept  bills,  or 
pay  money ;  but  he  is  clearly  not  bound  so  to.dp>  for  any  other 
purpose. 

RooKE,  J.^  of  the  s^me  opiniont  / 

Rule  discharged* 


Mesure  against  Britten.    '  '    F^.wtu 

T  E  BLANCi  Serjt.,  shewed  cause  against  a  rule  to  set  aside  ^o"«*»* 

a  judgment  signed  for  want  of  a  plea,  on  the  following  cir-  expires  on  a 
cumstances: — The  rule  to  plead  was  given  on  the  30th  of  Jar  ridic!u!^^ 
nuarify  which  expired  on  tlie  2d  of  Ffhuaty  being  a  four  day  ^«  '*>?  ^^ 
rule,  and  both  the  *  first  and  last  days  being  reckoned  inclusive*  the  Defend- 
ly.  Judgment  was  signed  on  the  ^iioi February  at  the  opening  J"^!^^**""** 
of  the  office  in  the  afternoon.  or  before 

The  ground  of  the  objection  on  the  other  sid^  on  which  the  if  he  does" 
rule  was  obtained,  was,  that  the  2d  of  February  being  the  Pu/Y-  °°*»  J"<%- 
Jlcation^  and  therefore  a  dies  non  juridicusp  the  Defendant  could  be  signed  on 
iM)t  plead  on  that  day,  but  had  the  whole  of  the  next  day  for  /''^""^^y* 
that  pur{x>se.     But  Le  Blanc  observed*  that  though  the  courts  ^    ^^7  J 
did  not  sit  on  the  Purification^  yet  the  offices  were  open,  and 
therefore  the  Defendant  might  have  pleaded  on  that  day ;  and . 
lie  relied  on  the  case  of  Baddeley  v.  Adams^  5  Term  Mejp.  B.  S^ 
170. 

Clayton^  Serjt.,  in  support  of  the  rule,  contended  that  when . 
a  dies  nonjuridiais  was  the  last  of  the  four,  it  was  considered  aS|  ^ 
a  Sunday^  for  which  he  cited  Impey  Pract.  C  P.  28 1 .,  And  there- 
fore that  the  rule  was  not  out  till  the  end  ofth^  day  following 
That  as  to  the  case  of  Baddeley  v.  Adams,  the  questipn  there 
was,  whether  bail  could  be  put  in  on  a  dies  non,  and  the  Court 
determined  it  on  the  ground  that  on  such  a  day  business  might 
be  done  at  a  judge's  chambers;  but  when  a  party  pleads  he  is 
supposed  to  be  in  court,  which  could  not  be  on  a  day  when  the 
Court  does  not  sit. 

Upon  a  reference  to  the  officers,  th^y  all  agreed  that  the  prac- 
VOL.  IX.  u  u  tice 
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1796.    tice  was  to  plead  on  the  Purification^  the  offices  being  always 

^i[^f^    open  on  that  day. 

against  Lord  Cb.  J.  The  meaning  of  a  Defendant  being  allowed  a 
certain  time  to  plead  in  is,  that  he  may  have  a  reasonable  dme 
to  consider  of  his  defence.  It  is  absurd  therefore  now  to  refer  to 
the  old  mode,  when  the  proceedings  were  ore  tenus.  The  reason 
of  Sunday  not  being  a  day  of  business,  is  the  decent  observance 
of  the  Sabbqthj  but  as  the  offices  are  open  on  these  other  dicsnm 
Juridicif  the  party  may  certainly  then  plead. 

Rule  discharged. 


[618] 
JFv«%,^    Howard  and  Another  against  Baillib,  Executrix  of 

Baillie. 


Feb.  12th. 


&m^tbat 
a  letter  of 


rilHE  facts  of  this  case,  and  such  of  the  arguments  as  were 
attoraey''  material,  are  stated  in  the  following  judgment,  which  wis 

given  by  ad   thus  delivered  in  the  name  of  the  Court  by  the  Lord  Chirf 

executor  to  ,  "^ 

><.  enabling    JustlCe. 

ocTthe  3!?'  A  new  trial  has  been  moved  for  in  this  cause,  in  which  the 
fairs  of  the  Plaintiffs,  being  the  drawers  of  a  bill  of  exchange  upon  the 
thtnrme°of  Defendant  dated  10  January  179+,  for  290/.  i8s.  3d.  value  in 
the  executor  account  with  James  Baillie  (whose  executrix  the  Defendant  isl 
and/o/wy,  payable  upon  the  1st  o\  September  1795,  to  their  own  order,  and 
and^^fisfu  which  bill  of  exchange  was  accepted  by  the  Defendant  by  Li- 
aU  debts  due  mimd  T/forntou  her  procurator,  having  recovered  a  verdict  for 
tutor,  con-*"  330/.  damagcs.  The  ground  made  for  this  application  is,  that 
cSitau^th^"  "P^"  ^^^  ^^^®  '"  evidence  Mr.  Thornton  was  not  tlie  procurator 
rityto^.to  of  the  Defendant  duly  authorized  to  accept  this  bill  for  her. 
ofexdianpe,  ^^^'^  ^"^^  ^'"^  shortly  this,  Mrs.  Colin  Baillie  being  the  sole 
in  the  name    nctinfir  exccutrlx  of  Jomes  Baillie^  wlio  died  possessed  of  a  large 

ofthecxccu-  »  o 

tor,  draigi      JVest  India  and  other  property,  and  largely  indebted  to  manj 

by  a  cre- 
ditor for  the  amount  of  a  debt  due  from  the  testator,  so  as  to  make  the  executor  personally  liable.     Bit 
clearly  if  the  executor  admits  that  such  a  bill,  which  has  been  so  accepted  by  A,  with  the  knowledge  of 
the  executor,  is  for  a  just  debt,  and  that  it  ou^ht  to  be  paid,  it  aifords  sufficient  evidence  of  an  autboritj 
given  by  liim  to  A,  to  accept  that  particular  bill,  without  resorting  to  the  letter  of  attorney  (a). 

{a)  [See  Gardner  v.  Baillie^  6  T.  R.  that  resolution.     It  seems  therefore 

591.  in  which,  upon  an  action  being  that  the  present  case  must  be  cooo- 

hrought  upon  another  bill  accepted  dered  as  having  been  determined  on 

by^.  in  the  name  of  the  executor,  the  the  admission  of  the  executor.    Sfe 

Court  held,  that  the  Plaintiff  was  not  also,  Ilay  v.  GokUmidt^  cited  1  Tamt 

entitled  to  recover,  and  stated  that  349.] 


the  judges  of  this  court  concurred  iq 


persom» 
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personB,  afid  among  others  to  the  Plaintiffs  in  the  sum  of  IIQG. 
290/.  18^.  Sd.y  executed  a  power  of  attorney  to  George  Baillie  ^^^^^ 
and  Edmttnd  Thornton  jointly  and  severally  to  act  for  her  in  against 
collecting  and  getting  in  the  estate  of  the  deceased,  and  paying 
his  debts.  These  two  persons  acted  under  the  power.  The 
business  respecting  the  estate  was  transacted  by  one  or  other  of 
them  at  the  counting  house  where  James  Bailli^s  business  was 
carried  an  in  his  life-time,  and  where  the  business  of  a  new 
firm,  at  the  head  of  which  was  George  Baillie^  was  also  carried 
oi>  after  the  death  of  James  Baillie.  At  this  counting  house 
the  bill  in  question  was  accepted,  in  the  name  of  the  Defendant, 
by  Edmund  Thornton^  one  of  the  attornies,  as  her  procurator, 
in  payment  of  a  debt  due  from  the  estate  of  James  Baillie;  and 
this  was  a  mode  adopted  by  the  attornies  [whether  with  or  with- 
out the  privity  of  Mrs.  Baillie  at  present  I  do  not  stay  to  in- 
quire], for  the  payment  of  the  tradesmen's  bills  due  from  the 
estate.  For  the  Defendant  it  is  insisted,  that  the  attornies  had 
no  authority  to  provide  for  the  payment  of  the  testator's  debts 
in  this  manner,  that  they  were  to  administer  the  assets  for  the 
executrix,  but  that  they  could  do  no  act  whereby  she  should 
become  chargeable  with  the  debts  in  her  own  rights  and  particu- 
larly that  they  vere  not  authorized  to  give  a  security  for  the  [619  ] 
payment  of  any  debts  in  her  name.  This  makes  it  necessary  to 
look  into  the  power  of  attorney,  to  view  and  to  consider  the 
general  scope  of  it,  and  to  examine  the  different  parts  of  which 
it  consists,  as  far  as  they  may  seem  to  bear  upon  the  present 
question.  The  general  scope  of  it  is  to  put  the  whole  estate 
into  the  hands  of  the  attornies,  to  commit  the  collecting  of  it, 
and  the  disposition  of  it  entirely  to  them,  to  delegate  to  them 
all  the  authority  that  the  executrix  possessed,  and  to  constitute 
them,  as  far  as  it  was  possible  to  constitute  them,  executors  in 
her  name.  The  first  part  of  the  instrument  respects  more  par- 
ticularly the  collecting  of  the  estate;  and  powers  more  ample 
could  not  be  devised,  nor  confidence  morer unlimited  be  reposed 
add  expressed.  The  authority  to  pay,  discbarge  and  satisfy 
debts  is  described  in  few  words,  and  more  general  terms,  and 
with  a  qualification  properly  applicable  to  this  branch  of  the  ^ 

power,  "  agreeably  to  the  due  order  and  course  of  law,  to  pay, 
discharge  and  satisfy^\  which  I  consider  as  tantamount  to  saying 
in  a  course  of  administration.  Then  follows  a  general  authority 
to  do  such  further  lawful  and  reasonable  acts,  for  the  better 

u  u  £  performing 
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1.796.     perromiing  the  powers  and  authorities  intended  to  be  giveni  as 
Howard     ^^  them  should  Seem  meet,  the  executrix  professing  to  give  to 
against      them  hcr  full  and  whole  power  and  authority  to  do  and  act 
touching  and  concerning  all  or  any  of  the  premises,  as  fully  and 
effectually  to  all  intents,  constructions  and  purposes,  as  she  ss 
executrix  could  do  if  personally  present,  and  undertaking  to 
ratify  all  that  the  attornies  should  lawfully  do  in  and  about  the 
premises.     There  is  also  power  to  appoint  attornies  to  act  ia 
the  name  of  the  executrix.    The  authority  to  pay  debts,  upon 
the  first  view  of  it,  seems  to  be  more  confined  and  specified  thaa 
the  authority  to  collect  the  effects ;  but  if  we  consider  it  more 
attentively,  we  shall  find  that  the  effect  of  this  part  of  the  in- 
strument is  to  commit  the  application  of  the  personal  estate  ia 
payment  of  debts  to  those  attornies  absolutely  and  exclusively; 
and  it  will  also  be  found,  without  the  assistance  of  general 
words,  that  an  authority  of  this  nkiture  necessarily  includes  me- 
dium powers,  which  are  not  expressed.     By  medium  powers,  I 
mean  all  the  means  necessary  to  be  used,  in  order  to  attain  the 
accomplishment  of  the  object  of  the  principal  power,  which  in 
this  case  is  the  paying,  satisfying  and  discharging  the  testator's 
debts.     It  must  occur  to  every  man  who  reflects  upon  the  aa- 
ture  of  this  trust,  that  numberless  arrangements  would  be  to 
be  made  by  those  who  were  to  execute  it,  accounts  to  be  settled, 
[  6^0  ]    disputed  claims  to  be  adjusted,  unjust  ones  to  be  resisted,  suits 
at  law  and  in  equity  to  be  instituted  and  defended,  payments  to 
be  postponed  or  installed,  according  to  the  ^tate  of  the  fund, 
and  perhaps  if  the  estate  should  be  discovered  to  be  insolvent, 
a  distribution  to  be  made  among  the  creditors  in  equal  d^ee, 
pari  passu.     These  and  many  other  subordinate  powers,  though 
not  expressly  given,  as  in  the  former  part  of  the  iostrumeut, 
must  be  understood  to  be  included  in  this  power  to  pay  debts; 
and  I  take  it  to  be  clear  that    in  the   construction  of  such 
powers  they  arc  included.     Our  books  say  that  these  kind  of 
authorities  are  to  be  pursued  strictly;  they  instance  that  an  au- 
thority given  to  three  cannot  be  executed  by  a  less  number  than 
the  whole,  and  the  stat.  of  21  //.  8.  c.  4.  was  thought  necessary 
to  be  made,  to  remedy  the  inconvenience  arising  from  it  in  the 
case  of  executors,  where  some  have  declined  to  act.      But  our 
books  also  say,  that  they  are  to  be  so  construed  as  to  include 
all  the  necessary  means  of  executing  them  with  effect*     Thus  an 
authority  to  receive  and  recover  debts  includes  a  power  to  ar- 
rest. 
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rest.     In  such  a  case  as  the  present,  which  is  not  that  of  mere      1 796.  ^ 
ministerial  authority  capable  of  being  defined   and  executed     h^^^d 
strictly,  but  a  case  where  the  whole  care  of  the  administration      af^aiust 
is  delegated  by  the  executrix  to  the  attornies,  and  all  the  means 
of  executing  the  office  of  executrix  put  into  their  hands,  I  am 
of  opinion  that  both  the  particular  provisions  and  the  general 
words  ought  to  receive  the  most  liberal  construction,  which 
construction  should,  as  far  as  possible,  place  the  attornies  where 
the  executrix  intended  to  place  them,  in  her  room  and  stead, 
invested  with  all   her  authority  and  with  all  her  discretion. 
Assuming  then  that  this  authority  to  pay  debts  is  larger  and 
more  comprehensive  in  its  nature,  than  the  words  contstrued 
very  strictly  would  import,  and  that  it  implies  authority  to 
make  all  necessary  arrangements  which  the  executrix  herself 
might  make,  in  order  to  the  payment  of  the  debts,    I  ask, 
among  the  arrangements  which  it  may  be  necessary  for  an  exe- 
cutrix, or  for  those  to  whom  she  has  delegated  all  her  autho* 
rity  touching  the  payment  of  the  testator's  debts,  to  make,  is 
there  one  more  likely  to  occur,  more  useful,  in  many  cases 
more  necessary,  than  that  they  should  ask  and  obtain  from  the 
creditors  of  the  estate  time  for  payment  of  the  debts,  when  the 
lime  given  may  prevent  all  the  vexation  and  expcnce  of  a  strug- 
gle for  priority?     That  an  executrix  herself  might  make  this 
arrangement,  no  one  can  doubt :   that  it  is  also  necessary  that 
they  who  are  to  have  all  the  funds  in  their  hands,  who  know, 
and  are  the  only  persons  who  can  know  within  what  time  those 
funds  can  be  got  in,  and  who  have  the  whole  application  of    [621  ] 
them  entrusted  to  their  care,  who  represent  the  executrix,  and 
in  effect  are  themselves  the  executors,  should  have  it  in  their 
power  to  make  it,  is  equally  clear.     The  consequence  of  such 
an  arrangement  in  either  case,  and  indeed  in  every  one  of  the 
instances  which   I  before  put,  would    be,  that  the  executrix 
might  by  possibility  become  personally  and  in  her  own  right 
chargeable  with  debts,  as  she  might  become  chargeable  in  a 
variety  of  other  cases  expressly  within  the  power  of  attorney. 
But  upon  whatever  ground,  and  by  whatever  medium,  in  the 
instance  of  postponed  debts,  this  personal  charge  is  produced, 
the  debt  still  remains  a  debt  due  from  the  estate,  and  payable 
out  of  the  assets.     Such  an  arrangement  amounts  to  an  admis- 
sion, that  at  the  expiration  of  the  credit  given,  there  will  be 

assets 
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1796.     assets  sufficient  to  pay  the  debt,  which  still  remains  a  charge 
Hq^j^^j^    upon  the  executrix  as  executrix,  and  only  becomiDg  eventuallj 
agauut     a  charge  upon  her  in  her  own  right,  if  it  should  turn  out  that 
^^''^       by  some  unforeseen  event  there  should  be  a  failure  of  assets 
or  by  misconduct  a  devastavit  incurred.     If  we   are  to  argue 
from  the  intent  of  the  instrument,  to  be  collected  from  tb?  par- 
ticular  wording  of  it,  I  ask,  can  it  be  reasonably  doubted,  whe- 
ther this  executrix,  who  trusted  the  whole  of  this  large  estate 
in  the  hands  and  to  the  care  of  these  attornies^  under  ber  per- 
sonal responsibility  for  every  shilling  of  the  amount  of  it,  if 
they  should  fail  in  the  collection  or  application  of  it,  woald 
have  hesitated  to  commit  to  their  discretion,   upon  their  viev 
of  the  state  of  the  property,  and  of  the  time  within  which  il 
could  be  realized,  the  asking  and  obtaining  from  the  crediton 
twenty  months  further  time  for  the  payment  of  their  respccdfe 
debts  ?  I  ask  whether  the  executrix  did  not  mean  to  throw  all 
the  burden  of  the  administration  of  the  eSTects  upon  the  attor- 
nies,  and  whether  there  was  not  a  convenient  and  necessaiy 
discretion  to  be  intrusted  to  them  ?    When  it  is  objected  that 
the  authority  given  is  restrained  to  an  authority  to  pay  io  ber 
stead  as  executrix,  and  ^*  agreeabltf  to  the  due  order  and  amn^ 
ofla*mi^  I  answer,  that  taking  these  words  to  amount  to  a  di- 
rection to  the  attornies  to  pay  in  a  course  of  administration, 
they  were  not  meant  to  controul,  nor  can  they  controul  the  au- 
thority of  the  attornies  in  any  thing  necessary  to  that  payment, 
in  a  course  of  administration.     It  is  perfectly  clear,  notwith- 
standing this  direction,  that  they  might  take  time  for  the  pay- 
ment of  the  debts  having  assets  to  pay  them  when  the  time  came, 
for  then  they  would  pay   in  a  course  of  administration,  and 
there  can  be  nothing  repugnant  to  that  direction  in  asking  fot 
I  622  ]    the  time,  even  though  the  assets  should  afterwards  fail,  because 
it  is  a  step  taken  upon  a  conviction  that  there  will  be  assets  to 
be  administered  in  a  due  course  of  law,  and  to  the  end  that  tbej 
may  be  administered.     Where  the  executrix  has  entrusted  all 
to  the  care  of  her  attornies,  with  a  responsibility  in  herself  to 
the  extent  of  all  the  property,  it  is  a  small  circumstance  to  be 
observed  upon,   that  though  the  payment  of  a  debt,   not  in  a 
course  of  administration,  is  within  the  authority  as  between  the 
creditor  and  the  executrix,  yet  that  she  might  be  obliged  to 
answer  to  other   creditors  as  for  a  devastavit  in  respect  of  it 

la 
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In  truth,  this  direction  to  pay  in  a  course  of  administration  1796. 
may  operate  as  between  her  and  her  attornies,  but  as  against 
creditors  receiving  payment  of  their  debts  it  seems  to  me  that 
it  can  have  no  operation.  Much  stress  was  laid  in  the  argu- 
ment on  there  being  no  express  power  given  to  the  attornies  to 
sign  acceptances  for  the  executrix,  but  the  objection  proves  too 
much.  As  well  might  it  be  argued,  that  if  the  cash  of  the  es- 
tate was  kept  at  a  banker's,  the  attornies  should  not  draw  for 
it  in  her  name.  The  true  question  appears  to  me  to  be,  whe- 
ther the  attornies  under  this  power  have  a  discretion  to  agree 
with  creditors  for  the  forbearance  of  the  debts ;  and  that  the 
rest  of  the  difficulty  has  more  of  form  than  substance  in  it.  If 
the  foundation  is  well  laid,  the  application  of  the  argument  to 
the  particular  case  in  question  seems  obvious  and  decisive. 
The  acceptance  of  this  bill  of  exchange  is  called  a  security,  but 
is  in  substance  merely  a  mode  of  taking  twenty  months  further 
time  for  payment  of  a  debt,  due  from  the  testator  to  these 
Plaintiffs,  and  payable  out  of  the  assets.  Had  the  twenty 
months  credit  been  taken  by  a  mere  agreement  to  forbear,  and 
she  had  been  sued  as  executrix  after  the  expiration  of  the  time 
given,  she  (iould  not  have  pleaded  pleni  administravitj  because 
by  taking  the  credit  she  admitted  assets.  There  is  a  formal 
difference  only  between  that  case  and  the  present,  the  accept- 
ance appears  upon  the  face  of  the  bill  to  be  an  acceptance  by 
her  as  executrix,  and  the  consideration  of  it  is  value  in  ac- 
count with  testator.  If  she  is  sued  in  her  own  name,  and  not 
as  executrix,  she  is  so  sued  upon  the  same  principle  upon 
which  assignees  of  a  bankrupt  are  sued  for  what  they  do  after 
they  become  assignees,  for  the  estate,  and  at  the  expense  of 
the  estate.  The  debt  is  still  substantially  the  debt  of  the  tes- 
tator, which  when  paid  by  her  will  be  carried  to  the  account 
of  the  testator's  estate.  I  think  she  might  have  been  sued  as 
executrix  upon  this  acceptance ;  but  as  she  could  not  in  that 
case  have  availed  herself  of  a  plea  of  plene  adminislravil,  it  was  [  623  ] 
not  necessary  so  to  sue  her.  In  neither  case  could  any  defence 
be  made  against  the  demand,  and  in  truth  no  defence  ought  to 
be  made,  for  the  creditor  who  accepts  this  kind  of  payment 
purchases  the  benefit  of  it,  the  estate  has  had  its  advantage, 
and  this  Defendant  as  executrix  has  had  her  advantage  of  the 
forbearance.  I  have  hitherto  avoided  any  mention  of  the  par- 
ticular 
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1796.  ticular  circumstances  of  this  case,  which  very  strongly  impty 
^^^j^    the  knowledge  of  the  Defendant  and  her  approbation  of  the 

agaifui      making  these  acceptances  (a),  but  here  they  ought  to  have  their 

^'*"'"  weight,  by  way  of  answer  to  the  suggestion  of  possible  incon- 
venience which  the  suffering  this  verdict  to  stand  might  pro- 
duce. 1  confess  that  they  appeared  to  me  upon  the  trial,  and 
do  now  upon  the  best  consideration  that  I  can  ^ve  to  the 
case,  appear  to  me  to  be  strong  enough  to  raise  an  implicatioa 
of  a  special  procuration,  if  that  were  thought  necessary,  from 
the  executrix  to  her  attornies,  to  authorize  these  acceptaooe% 
and  that  the  defence  now  made  upon  the  strict  law  is  against 
conscience  and  good  faith.  I  have  already  taken  an  oppor- 
tunity of  observing  on  the  case  depending  in  the  Court  of 
King's  Bench,  and  what  I  supposed  would  be  the  decisiou  of 
that  Court.  I  will  only  now  repeat,  that  we  understand  that 
it  did  not  appear  in  that  case^  that  the  acceptance  *was  pom 
for  the  payment  of  a  debt  due  fiom  the  testator  (b)^  the  paj- 
ment  of  which  had  been  agreed  to  be  postponed,  or  indeed 
that  it  did  in  any  manner  touch  or  concern  the  execution 
of  this  trust,  which  is  the  great  and  distinguishing  feature 
between  that  case  and^the  present  We  agree  that  this  power 
cannot  authorize  the  giving  acceptances  in  the  name  of  Mrs. 
Bailli^^  which  are  neither  expressed  nor  proved  to   be  in  pay- 

1 624  ]    7nent  of  the  testator^s  debts*    The  case  now  in  judgment  in  tliis 

(a)  There  was  evidence  to   show  of  attorney,  was  then  dependii^  in 

that  the  Defendant  knew  that  Thorn-  the  Court  of  King's  Bench  :  and  a 

ton  had  accented  the  bill  in  question  few  days  afterwards  the  Chief  Justice 

in  her  name,  m  payment  of  the  Plain-  said  that  he  had  been  infonned,  that 

tiff's  debt ;    and  when   the    officer  the  question  in  the  case  in  that  court 

served  her  with  process,  she  acknow-  was,  whether  the  attomiea  were  ao- 

ledgcd  the  justness  of  the  debt,  say-  thorized  to  give  or  accept  bills  gene^ 

ing  that  the  Plarntiff  had  behaved  rally  in  the  name  of  the  Defendant, 

handsomely,   and    should    be    paid,  not  being  in  payment  of  the  ddiCs  of 

Perhaps  therefore  the  case  may  rest  the  testator  ?    This  his  lordship  w» 

with  greater  safety  on  the  ground  of  clearly  of  opinion  they  could  not  do, 

a  special  authority  given  to  accept  under  the  letter  of  attorney,  in  which 

the  particular  bill  in  question,  than  he  apprehended  the  Court  of  King** 

on  the  construction  of  an  instrument,  Bench  would  concur, 

which  demonstrates  on  the  face  of  it  That  case  is  since  reported,  6  Term 

the   intention   of  the  parties,   that  Rep.  B.  R.  591.    Gardner  y,  Biuiliej 

the  power  delegated  to  the  procura-  but  it  is  there  stated  that  the  bill  on 

Cor  should  not  be  extended  to  make  which  that  case  arose  was  drawn  ami 

the  Defendant  personal/iJ  liable.  accepted /or  a  debt  dttc  to  the  Plainly 

{b)  In  the  course  of  tne  argument,  from  the  testator,    Qu^  therefore,  bow 


it  was  stated  that  a  similar  question      that  fact  really  was? 
on  the  construction  of  the  same  letter 


court 
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court  rests  on  its  own  particular  circumstances,  upon  which     1796. 

we  decide. 

Rule  discharged.         against 

Baillu. 

The  letter  of  attorney,  after  reciting  the  death  of  the  testator, 
the  making  his  will  and  appointment  of  executors  together  with 
the  Defendant,  who  had  alone  proved  the  will,  and  taken  upon 
herself  the  execution  of  it,  and  that  the  testator  as  trading 
under  the  firm  of  James  Baillie  and  Co.  and  otherwise,  was  at 
the  time  of  his  death  possessed  of  and  entitled  to  very  consi- 
derable sums  of  money  owing  to  him  upon  mortgage  bond  and 
other  specialties,  bills,  notes,  unsettled  accounts  and  otherwise, 
from  persons  residing  in  the  islands  of  Grenada^  SU  Christopher^  - 
St.  Vincent^  and  other  islands  in  the  West  Indies^  as  also  at  De^ 
merary  in  America^  and  in  Great  Britain  and  elsewhere,  and 
was  also  possessed  of  and  entitled  to  divers  quantities  of  sugar, 
rum,  cotton,  coffee  and  other  merchandize  and  effects  in  the 
said  islands  and  places  or  some  of  them  or  elsewhere,  went  on 
as  follows :   *^  now  know  ye,  that  I  the  said  Colin  Baillie^  for 
^<  divers  good  causes  and  considerations  me  hereuntb  moving, 
<<  have  made,  ordained,  authorized,  ccmstituted  and  appointed, 
^*  and  by  these  premises  do  make,  ordain,  authorize,  consti- 
*^  tute   and  appoint  George  BaiUie  late  of  the  island  of   St, 
<*  Vincent  aforesaid,  esquire,    now  about  to  engage  in    busi- 
^^  ness    in  London^    as  a  merchant,    and  Edmund  Thornton^ 
^^  late  of  the  island  of  Grenadaj  aforesaid.  Esquire,   now  also 
**  about  to  settle  and  reside  in  London,  my  true  and  lawful  at- 
^<  torncy  and  attornies  jointly,  and  each  of  them  severally,  for 
^<  me  and  in  my  name,  place  and  stead,  and  to  and  for  my  use 
*^  and  benefit  as  executrix  as  aforesaid,  to  ask,  demand,  sue  for, 
^^  recover  and  receive  of  and  from  all  and  every  or  any  person 
<^  or  persons  whomsoever,  all  and  every  sum  and  sums  of  mo- 
<^  ncy,  debts,  dues,  claims,  demands,  goods,  chattels  and  effects 
^^  whatsoever,  which  at  the  time  of  the  death  of  the  said  James 
^^  BaiUie  were  due,  owing  or  belonging  to  him,  either  as  trading 
^^  under  the  said  firm  of  James  Baillie  and  Co.  or  otherwise 
^^  howsoever,  and  which  now  are  or  at  any  time  or  times  here- 
^'  after  shall  or  may  be  due,  owing  or  payable  to  me,  as  execun 
"  trix  as  aforesaid,  or  which  were  or  are  part  of  or  belonging 
^^  to  the  personal  estate  of  the  said  testator,  other  than  and  ex- 

"  cept 
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1796«     ^  cept  rack  part  or  parts  thereof  respectively  as  are  Bped&ailj 

^T **  given  and  bequeathed  in  and  by  the  said  will,   and  also  bt 

ttgamtt      <*  me^  and  in  my  name,  place  and  stead  as  executrix  as  q/bresaH 
^***^'    <*  io  statey   adjust^  liquidate,  settle  and  Jinally  agree  to  all  and 
[  625  ]    «  every  and  any  account  and  accounts,  sum  and  sums  of  moK^ 
^  debts,  dues,  claims,  demands,  contraoersies,  differences  and  dih 
Spates  whatsoever,  wherein  the  said  James  Baillie  eU  the  time ijf 
**  his  decease  was,  or  wherein  I  the  said  Colin  Baillie  as  eseoh 
*<  trix  as  q/bresaid,  now  am,  or  at  any  time  tfr  times  heret^y 
*<  shall  or  may  be  in  anywise  interested  or  concerned,     Aod  abo 
**  to  refer  or  submit  to  arbitration  the  same,  or  any  of  them,  or 
*<  any  part  thereof,   in  all  cases  wherein   my  said  attomies 
<<  jointly,  or  either  of  them  ssTerally,  shall  find  it  neceasaiy  or 
<<  expedient  so  to  do,  and  for  that  purpose  for  and  in  my  nime, 
**  and  as  and  for  my  act  and  deed  or  acts  and  deeds  as  eiem- 
**  trix  as  aforesaid,  to  enter  into,  sign,  seal,  deliver  and  esf 
^*  cute  such  bond  or  bonds  of  arbitration,  agreement  or  agree- 
*^  ments,  or  other  instrument  or  instruments  in  writing,  as  ny 
<<  said  attornies  jointly  or  either  of  them  severally  shall  think 
<*  proper,  and  upon  payment  or  receipt  of  all  cfr  any  such  sum 
<*  or  sums  of  money,   debts,   dues,  claims,  demands,  goods, 
<<  chattels  and  effects,  or  other  satisfaction  to  be  bad,  taken,  or 
*<  received  for  the  same  or  any  part  thereof,  for  me  and  in  mj 
<^  name  and  as  for  my  act  and  deed  as  executrix  as  aforesaid,  lo 
*<  enter  into  and  execute,  make  and  give  all  and  every  or  anj 
^  such  deeds,  transfers  or  assignments  of  mortgage,  counter- 
<<  parts  of  mortgage,  release,  receipts,    acquittances  and  difr- 
<^  charges  for  the  same  respectively,  as  shall  be  necessary  or  * 
«*  proper ;  and  in  case  of  the  non-payment  or   non-delive^ 
**  thereof,  or  any  part  thereof  respectively,  for  me   the  said 
"  Colin  Baillie,  and  in  my  name,  place  and  stead  as  executrix 
«<  as  aforesaid,  either  jointly  with  and  in  the  names  of  the  said 
"  Reni  Payne,  Archibald  Hamilton^   Walter  Farquhar,  JUi- 
•<  ander  BaiUie  and  Evan  Baillie^  (the  co-executors)  in  all  cases 
"  wherein  for  conformity  it  may  be  necessary  or  proper  to  use 
"  their  names,  or  separately  in  my  own  name,  as  the  case  may 
"  be  or  require,  to  appear,  and  the  person  of  me  their  said 
"  constituent  to  represent,  in  all  courts  and  before  all  ministen 
**  and  magistrates  of  law  and  in  equity,  as  well  in  the  kingdom 
"  of  Great  Britain  and  the  said  islands  of  Grenada,  St.  Chris- 

*•  topher 


it 
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^<  iopher  and  Si.  Vincent  aforesaid,  as  ia  all  or  any  other  islands  1706. 
*^  in  the  West  Indies  and  at  Demerary  aforesaid,  or  elsewhere  ^ 
<<  as  by  my  said  attornies  jointly  or  either  of  them  severally  agoMU 
<^  shall  be  thought  adviseable  and  proper ;  and  to  sue,  arrest,  ^'^'^'^ 
^<  attach,  di8train,seize,  sequester,  prosecute  to  judgment  and 
'^  execution,  and  also  to  imprison  and  condemn,  and  out  of 
prison  again  to  release  and  discbarge  all  and  every  or  any 
person  or  persons  whom  it  doth,  shall,  or  may  concern,  his,' 
her,  their  or  any  of  their  lands  and  tenements,  negroes,  slaves, 
<^  cattle,  stock,  goods,  chattels,  and  effects :  and  also  for  me  [  626  ] 
"  and  in  m^ame^  place  and  steady  as  executrix  as  aforesaid^ 
"  and  agreeably  to  the  due  order  and  course  of  law,  to  pay^  dis' 
**  charge  and  satisfy  all  and  every  or  any  sum  or  sums  of  mo- 
^'  ney^  debts^  dues,  claims  and  demands  ^whatsoever,  which  at  the 
*'  time  of  the  death  of  tlie  said  James  Baillie,  were  due  and  pay^ 
<*  able  by  him,  either  as  trading  under  the  said  firm  of  James 
^^  Baillie  and  Co.  or  otherwise,  and  which  now  are  or  at  any 
'^  time  or  times  hereafter  shall  or  may  become  due  and  payable 
*^  by  me  as  executrix  as  aforesaid,  whether  upon  mortgage, 
**  bond,  bill,  note  or  otherwise  however,  and  to  take  such  re- 
*^  ceipt  or  receipts  or  other  sufficient  discharge  or  discharges 
*^  for  the  same  monies  respectively  as  shall  be  necessary  or 
•'  proper,  and  generally  for  me  the  said  Colin  Baillie  as  execu^ 
*^  trix  as  aforesaid,  to  make,  do  and  execute  all  and  every 
•*  such  further  and  other  lawful  and  reasonable  acts,  deeds,  matters 
'^  and  things  xvhai soever  for  the  better  recovering,  collecting, 
'^  getting  in,  receiving  and  remitting  all  and  singular  the  per- 
'<  sonal  estate  and  effects  of  the  said  testator,  and  executing,  per^ 
^^  forming  and  discharging  all  and  every  other  the  powers  and  ati- 
'*  thorities  hereby  given  or  intended  to  be  given,  as  to  my  said  at" 
**  tornies  jointly  or  either  of  them  severally  shall  seem  meet,  I  the 
**  said  Colin  Baillie  giving,  and  by  these  presents  granting  unto  my 
<'  said  attornies  jointly  and  each  of  them  severally,  my  full  and 
•*  whole  power  and  authority  to  do  and  act  touching  or  concerning 
*'  all  or  any  of  the  premises  aforesaid,  as  fully  and  effectually  to 
"  all  intents,  constructions  and  purposes  whatsoever,  as  I  the  said 
"  Colin  Baillie  as  executrix  as  aforesaid,  might  or  could  do  if 
^^ personally  present;  and  one  or  more  attorney  or  attornies 
<*  substitute  or  substitutes  under  them  the  said  George  Baillie 
^^  and  Edmund  JTiomtoti^  or  either  of  them,  for  all  or  any  of 
^'  the  purposes  aforesaid,  to  make,  and  at  their  or  either  of 

"  their 
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THE  PRINCIPAL  MATTERS. 


A, 

ACCORD. 

See  Agreement,  No.  19. 

ACTION. 

See    Agreement.     Assumpsit, 
Pleading*     Warranty. 

ACTION  ON  THE  CASE. 

1 .  If  the  owner  of  a  house  is  bound  to 
repair  it,  he,  and  not  the  occupier,  is 
liable  to  an  action  on  the  case  for  an 
injury  sustained  by  a  stranger  from 
the  want  of  repair.  Payne  v.  Rogers, 
Mic,  35  Geo.  3.         vol.  ii.  page  349 

ADMINISTRATOR- 

See  Assumpsit,  No.  26,  27.  29,  30. 
Costs,  15.  17.    Distress,  4.     Ex- 

CUTOR. 

ADMIRALTY. 

1 .  A  prize-act  directs,  that  where  ships, 
&c.  are  taken  from  the  enemy  and 
condemned  as  lawful  prize  in  a  court 
of  Admiralty,  and  the  sentence  of 
condemnation  appealed  from,  *^  ex- 
**  ecution  of  any  sentence  so  ap- 
*'  pealed  from  as  aforesaid,  should 
''  not  be  suspended  by  reason  of  such 
"  appeal,  in  case  the  party  or  parties 
^'  appellate  should  give  stifficient  se- 
**  curily,  to  be  approved  of  by  the 
«<  court,    in    which    such    sentence 


<<  would  be  given,  to  restore  the  ship, 
*^  &c.  concerning  which  such  sen- 
<<  tence  should  be  pronounced,  or 
"  ihe  full  value  thereof ,  to  the  appel- 
^*  lant  or  appellants,  in  case  the  sen- 
'*  tence  so  appealed  from  should  be 
"  reversed."  Though  a  security 
taken  in  a  court  of  Vice- Admiralty, 
by  virtue  of  this  section  of  the  act,  is 
in  the  form  of  an  acknoviledgment  of 
a  debt  to  the  king,  yet  not  being  in  a 
court  of  record,  it  is  not  strictly  a  re" 
cognizance,  but  operates  as  a  stipula* 
tion  by  the  parties  to  abide  the  de- 
cision of  the  court  of  Appeals. 
Neither  is  the  court  of  Appeals  bound 
by  this  section  to  interpret  the  words 
**  full  value"  by  any  definite  measure^ 
but  they  have  a  discretionary  power 
of  declarirrg  what  is  the  JuU  value^ 
and  a  power  to  enforce  payment  from 
the  sureties  of  what  they  declare  to 
be  the  JuU  value.  Brymer  and  Others 
v.  Atkins  and  Another,  HiL  29  Geo.  3. 

i.  164 

N.  6.  The  judgment  in  this  case  was 
affirmed  by  the  court  of  King's  Bench 
on  a  writ  of  error.    Mich.  30  Geo.  3. 

2.  During  the  late  war  with  the  States 
General,  a  squadron  of  the  king's 
ships  having  a  detachment  of  the 
king's  troops  on  board,  were  sent  to 
attack  a  settlement  belonging  to  the 
•  enemy,  and  secret  instructions  were 
given  by  his  majesty  to  the  com- 
manders in  chie^  that  all  the  booty 
vohich  shotdd  be  gained  by  the  joint 

operation 
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operation  of  the  army  and  navy,  at  the 
attack  of  the  settlement,  shoutd  be  di- 
vided into  txjoo  shares,  between  the  land 
and  sea  forces.     The  attack  was  not 
made,  but  the  squadron,   Kxihile  the 
troops  'mere  on  board,  took  as  prize  a 
ship   and   cargo  belonging    to    the 
enemy,  in  an  open  unfortified  bay,  at 
a  distance  from  the  destined  object 
of  attack.    This  ship  and  cargo  being 
condemned  as  lawful  prize,  the  pro- 
duce toas  to  be  distributed  according 
to  the  provisions  of  Ihe  prize-act,  21 
Geo*  3.  c  15.     The  court  of  C.  P. 
held  that  under  that  act  a  legal  right 
VMS  vested  in  the  officers  and  crews 
of  the  squadron  to  their  respective 
shiBretf,  on  the  condemnation.     And 
the  Lords  Commissioners  of  Appeals 
from  the  Admiralty  having  issued  a 
monition  to  the  prize  agent,  to  bring 
in  the  proceeds  which  were  in  his 
hands,  a  prohibition  was  granted  to 
that  court  by  the  court  of  C-  P.  be- 
cause they  considered  the  monition 
as  contrary  to  the  legal  vested  right. 
Home  V.  Earl  Camden  and  others, 
Trin.  30  Geo.  3.  i.  476 

N.  B.  The  judgment  in  this  case  was 
reversed  on  a  writ  of  error,  by  the 
court  of  King's  Bench,  Alic.  32  Geo. 
3.  4  Tenn  Rep.  B.  R.  382. 
And  the  judgment  of  the  court  of  K.  B. 
was  affirmed  in  the  House  of  Lords. 

ii.  533 
See  title  Prohibition,  No.  4,  5,  6,  7. 
3.  During  the  late  war  with  Spain,  a 
flag-officer  on  a  certain  station,  gave 
orders  to  a  ship  under  his  command 
to  sail  on  a  cruize.  After  the  orders 
were  given,  but  before  a  prize  was 
taken,  he  accepted  a  command  on 
another  station,  but  no  flag-officer 
was  appointed  to  succeed  him  on  his 
former  station.  He  was  not  entitled 
to  one-eighth  of  a  prize  taken  by  the 
ship  which  sailed  m  consequence  of 
his  orders,  under  the  proclamation 
which  issued  for  the  distribution  of 
prizes.  Johnstone,  executor  of  John- 
stone, v.  Margetson,  Trin.  29  Geo.  3. 

i.  261 
4*  Where  a  ship  belonging  to  a  squa- 
dron under  tne  command  of  an  ad- 


miral, sails  by  his  orders  on  a  cruize, 
but  before  any  prize  is  taken  he  ii 
superseded  lo  his    command  by  an- 
other admiral,  and  afterwards  a  prize 
is  taken  by  the  ship  which  so  sailed; 
though  it  should  be  doubtful  to  which 
of  the  admirals  the  share  of  admiral 
would  belong ;  clearly  the  captain  of 
the  ship  taking  the  prize  is  not  en- 
titled to  it    Taylor  v.  Lord  H.  PatD- 
lett,    coram    Lord    Mansfield,    Nid 
.     Pnus,  A.  D.  1759.  i.  264. «. 

&•  But  under  such  circumstances,  the 
admiral  who  succeeds  to  the  com- 
mand, (f.  e.  who  is  actually  in  com- 
mand at  the  time  tohen  tKe  prize  u 
taken)  is  intitled.  Pigot  ▼.  Whik, 
East.  25  Geo.  3.  B-  R.  L  365.  a. 

ADVOWSON. 

1.  The  royal  prerogative  of  presentii^ 
to  a  church  vacant  by  the  mcombeDt 
being  promoted  to  a  bishoprick,  doei 
not  wholly  destroy-^  the  effect  of  a 
prior  grant  of  the  next  presentation, 
by  the  owner  of  the  advowson :  bat 
the  grantee  shall  have  the  right  <^ 
preitentatiod  on  the  vacancy  next 
after  the  presentation  by  the  crovo. 
Calland  v.  Troxvardy  Trin.  34-  Geo.  S. 

ii.  324 

N.  B.  The  judgment  in  this  cause  was 
affirmed  by  the  court  of  B.  R.  on  a 
writ  of  error.  See  6  Term  Rep.  B.  R- 
439;  and  the  judgment  of  the  Court 
of  B.  R.  affirmed  in  the  House  of 
Lords. 

AFFIDAVIT. 

See  Lottery,  No.  1,  2.  PaACTicit 
No.  11,  12.  Recovery^  No.  2,3. 
Requests,  Court  of,  No.  3,  4. 

1.  An  affidavit  to  hold  to  bail  must 
shew  how  the  debt  arose.  Cooke  if. 
Dobree,  East.  28  Geo.  3.  i.  10 

2.  An  affidavit  that  the  defendant  is  iD- 
debted  to  the  plaintiff ««  in  the  sum  a/" 
"  £ and  upooards"  is  not  suf- 
ficient to  hold  to  bail.  j.  itid. 

3.  Where  such  defective  affidavit  is 
made,  the  court  will  not  permit  a 
supplemental  one.  i,  i^ 

4.  An  affidavit  to  hold  to  bail,  slatingi 
that  the  defendant  is  indebted  to  the 

plaintiff 
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plaintiff  "  in  trover*^  is  bad.     Hub- 
bard V.  Pacheco,  East,  19  Geo,  S. 

i.  218 

5.  Where  a  prisoner  has  been  brought 
up  to  be  discharged  under  the  lords' 
act,  and  upon  his  examination  the 
court  have  refused  to  discharge  him, 
they  will  not  afterwards  discharge 
him  on  that  act,  though  he  make  an 
affidavit  of  circumstances  in  answer 
to  the  cause  before  shown  on  his  ex- 
amination, against  his  discharge,  and 
that  the  circumstances  were  not  then 
disclosed,  by  mistake  Thornton  and 
Another  y.  Dumphy^  HiL  28  Geo.  S. 

i.  101 

6-  A  bond  was  given  conditioned  for 
the  payment  of  bills  of  exchange 
drawn  in  England  on  A-  in  the  East 
Indies,  in  case  such-  bills  should  be 
returned  to  England  protested  for  non- 
payment.  The  affidavit  to  hold  the 
obligor  to  bail,  after  stating,  *^  that 
*'  he  was  indebted  to  the  deponent 
''  the  obligee  in  a  certain  sum,'  stated 
also  the  condition  of  the  bond,  and 
"  that  the  said  bills  were  not  paid  to 
"  his  knowledge  or  belief  in  India,  or 
"  elsewhere,  but  that  they  were  pro- 
"  tested  for  non-acceptance  in  India, 
"  and  were  still  unpaid."  It  was  no 
objection  to  this  affidavit,  that  it  was 
stated  that  the  bills  were  unpaid  to 
the  knowledge  and  belief  o^  the  plain- 
tiff; but  it  was  bad  because  it  intro- 
duced a  new  term  not  mentioned  in 
the  condition  of  the  bond,  viz.  a  pro- 
test for  non-acceptance,  Hobson  and 
Another  v.  Campbell,  Trin,  29  Geo.  3. 

i.  245 

7.  But  the  plaintiff  might  have  filed  a 
supplemental  affidavit.     lb.       i.  249 

8.  To  support,  in  the  next  term  after 
that  in  which  issue  is  joined,  a  rule 
for  judgment  as  in  case  of  a  nonsuit 
for  not  proceeding  to  trial,  the  affi- 
davit must  state  that  issue  was  joined 
early  enough  in  the  preceding  term 
for  the  plaintiff  to  have  proceeded  to 
trial  in  that  term.  fVoulfe  y.  ShoUs, 
Trin.  22  Geo.  3.  i.  282 

9.  But  in  the  third  term,  a  general  affi- 
davit, stating  that  issue  was  joined  in 
the  former  term,  is  sufficient,    i.  ibid. 


10.  In  an  action  of  debt  for  non  resi- 
dence, on  Stat.  21  Hen*  8.  c,  13.  an 
affidavit  that  the  offence  was  com« 
mitted  in  the  county  where,  and  a 
year  before  the  action  is  brought,  is 
not  necessary  ;  the  stat.  21  Jac.  1.  c 
4f.  s.  3.  not  being  applicable  to  such 
action.  Balls  qui  tam  y .  Atwood,  clerk. 
Hil.  31  Geo.  3.  i,  546 

11.  The  court  will  not  grant  leave  to 
amend  a  recovery  on  affidavit  only, 
Pearson  y.  Pearson  and  Another, 
Mic.  29  Geo.  3.  u  73 

AGREEMENT. 

See  Assumpsit.    Seaman's  Wages, 

No.  1. 

1.  The  statute  of  frauds  will  prevent  a 
parol  agreement  to  buy  goods,  with- 
out either  earnest  or  delivery,  from 
giving  the  buyer  any  property  in 
them.  In  such  case  therefore,  the 
buyer  cannot  maintain  trover  against 
the  vendor  who  sells  them  to  another 
person.  Alexander  v  Comber,  Trin, 
28  Geo.  3.  i.  20- 

2.  Wilson,  J.,  thought  that  where  a 
sale  is  not  immediate,  it  is  not  within 
that  statute.  But  see  No.  17.  i.  ibid. 

3.  Where  the  defendants,  under  a  con- 
solidation rule,  have  agreed  not  to 
bring  any  writ  of  error,  they  cannot 
do  so,  though  there  be  manifest  error 
on  the  record.  Camden  and  Others 
V.  Edie,  Trin.  28  Geo.  3.  i.  21 

4.  A.,  B.,  C.  and  D,  enter  into  an 
agreement  jointly  to  purchase  goods 
in  the  name  of  Jl.  only,  and  each  to 
take  aliauot  shares ;  but  it  does  not 
appear  tnat  they  agree  jointly  to  re- 
sell the  goods.  On  the  failure  of  A, 
the  ostensible  buyer,  B.,  C,  and  D, 
are  not  answerable  to  the  seller  as 
partners,  Coope  and  Others  v.  Eyre 
and  Others,  Trin.  28  Geo.  3.       i.  37 

5.  A.  the  owner  of  a  ship,  executes  an 
absolute  bill  of  sale  ot  it  to  B,,  and 
by  another  deed  of  the  same  date,  as- 
signs other  property  to  B,,  which 
deed  of  assignment  (reciting  that  the 
bill  of  sale  was  for  the  better  securing 
a  sum  of  money  lent  by  B,  to  A.  and 
also  reciting  a  bond  and  warrant  of 
attorney  to  secure  the  same  sum)  de- 
clares 
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declares  that  those  '*  several  deeds 
<<  and  instruments  were  made  to  en- 
**  able  B.  by  sale  of  all  the  things 
**  comprised  in  them,  to  raise  tnc 
**  sum  lent  without  the  concurrence 
"  of  A*  at  any  time  before  the  money 
"  should  be  paid  off;"  hut  in  this 
deed  there  is  a  covenant  that  upon 
repayment  of  the  money  '^  B.  shall 
'^  reconvey  to  A.  but  so  as  not  to  pre- 
'*  vent  J5.  from  sellings  Sfc,  at  any 
"  time  before  the  JuU  payment^  Sfc,  * 
Under  these  conveyances,  B,  is  not 
absolute  owner  of  the  ship,  but  onlv 
mortgagee ;  and  therefore  is  not  liable 
for  necessaries  provided  Jbr  the  ship 
before  he  takes  possession.  Jackson  v. 
Vernon,  Hil.  29  Geo.  3.  i-  1 14 

6.  The  mortgagee  of  a  ship  cannot 
maintain  an  action  for  freight  against 
a  third  person,  before  he  takes  pos- 
session. Chinnery  v.  Blackbume, 
B.  R.  East.  24  Geo.  3.  i.  1 17.  n. 

7.  A  tradesman  delivers  goods  to  A. 
at  the  request  and  on  the  credit  of  B, 
who  says  before  the  delivery,  "  / 
"  will  be  bound Jbr  the  payment  of  the 
**  money  as  far  as  800/.  or  1,000/." 
T*his  promise  of  B.  not  being  in 
writing,  is  void  by  the  statute  of 
frauds,  if  it  appear  that  credit  tvas 
given  to  A.  as  tuell  as  B.  Anderson  v. 
Hat/man,  Hil.  29  Geo.  3.  i.  120 

8.  A.  B,  general  merchant  undertakes 
voluntarily,  without  any  reward,  to 
enter  a  parcel  of  goods  belonging  to 
B.  together  with  a  parcel  of  his  own 
of  the  same  sort  at  the  custom-house 
for  exportation,  but  makes  the  entry 
under  a  wrong  denomination,  by 
means  of  which  both  parcels  are 
seized.  '  A.  having  taken  the  same 
Crtre  of  the  goods  of  B.  as  of  his  oxvn, 
not  having  received  any  reward,  and 
not  being  of  a  profession  or  employ^ 
ment  which  necessarily  implied  skill  in 
what  he  had  undertaken,  is  not  liable 
to  an  action  for  the  loss  sustained  by 
B.  Shields  and  Another  v.  Black- 
burne,  Hil.  29  Geo.  3.  i.  158 

9.  In  an  action  for  the  penalty  of  the 
Stat.  12  Anne,  c.  16.  the  declaration 
stated  a  specific  sum  of  money  to 
have  been  lent,  (in  which  the  usury 


consisted,}  but  the  evidence  was,  that 
the  loan  was  part  in  money  and  part 
in  goods,  (i.  e.  ^ofd)  of  a  known 
definite  value  which  the  party  re- 
ceiving the  loan  agreed  to  takeascask. 
This  was  good  CTidence  to  support 
the  declaration.  Bar  be  qui  tarn  t. 
Parker,  Mic.  30  Geo.  3-  i.  283 

10.  Where  a  carrier  gives  notice  by 
printed  proposals,  that  he  will  doc 
be  answerable  for  certain  valoaUe 
goods,  if  losty  *'  of  more  than  ike 
**  value  of  a  sum  specified^  unless  et- 
"  tered  and  paid  Jbr  as  such  ;"  and 
valuable  goods  of  that  description  are 
delivereato  him  by  A.  who  knows 
the  conditions,  but  concealing  the 
value  pays  no  more  than  the  ordinary 

J)rice  of  carriage  and  booking ;  od  a 
OSS  happening,  the  carrier  is  neither 
liable  to  the  extent  of  the  sum  sped' 
fed,  nor  to  repay  the  sum  paiafor 
carriage  and  oookin^.      Clay  v.  Wit* 
Ian  and  Another,  Mic.  30  Ceo.  S. 

i.298 

11.  A.  being  possessed  of  an  office  in  a 
dock-yard,  B.  in  order  to  induce 
him  to  procure  himself  to  be  super- 
annuated, and  retire  on  the  usual 
pension,  agrees  (without  the  know- 
ledge of  the  navy  Board,  to  whom 
the  appointment  belongs)  in  caseB. 
should  succeed  him  in  the  office,  to 
allow  him  a  certain  annual  share  of 
the  profits.  A.  retires,  B.  is  ap- 
pointed to  succeed  him,  but  does  not 
perform  the  agreement.  A.  can 
maintain  no  action  against  B.  on  the 
agreement.  Parsons  v.  Thompson, 
Hil.  SO  Geo.  S.  i.322 

12.  A.  by  the  interest  and  on  the  ap- 
plication of  B.  to  the  lords  of  the 
treasury,  is  appointed  customer  of  a 
port,  having  previously  entered  into 
an  agreement,  declaring  that  hii 
name  was  used  in  the  application  in 
trust  for  B.  that  he  would  appoint 
such  deputies  as  B.  should  nominate, 
and  would  empower  B.  to  receive 
the  profits  of  the  office  to  his  own 
use.  On  the  failure  of  A.  to  comply 
with  the  agreement,  no  action  upon  it 
will  lie  against  him.  Garforth  v. 
Fearon,  Mia.  27  Geo.  3.  i.  327 

13:  A 
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IS.  A  contract  made  by  two  partners 
to  pay  a  certain  sum  of  money  to  a 
third  person,  equally  oui  of  their  ofwn 
private  cash,  is  a  joint  contract,  and 
they  must  be  jointly  sued  upon  it. 
Byers  V.  Dobey,  East,  29  Geo*  3. 

i.  286 

14.  A.  being  indebtied  to  B.  for  broker- 
age, andi/.  indebted  to  C.  for  money 
lent,  B.  gives  an  order  to  A.  to  pay 
to  C.  the  sum  due  from  A,  to  i?.  as  a 
security,  en  which  C.  lends  B.  a 
farther  sum  ;  and  the  order  is  accept- 
ed by  A.  On  the  refusal  of  >4.  to 
comply  with  the  order,  C.  may  main- 
tain an  action  against  A.  for  money 
had  and  received.  Israel  v.  Douglas 
and  Another,  East.  29  Geo.  3.   i.  239 

15.  The  purchaser  of  lands  having 
brought  an  ejectment  against  the 
tenant  from  year  to  year,  the  parties 
enter  into  an  agreement  that  judg- 
ment shall  be  signed  for  the  Plain- 
tiff with  a  stay  of  execution  till  a 
given  period.  The  tenant  cannot  in 
the  interval  remove  buildings,  &c. 
{ex.  gr.  a  wooden  stable,  moveable 
on  blocks  or  rollers,)  from  the  pre- 
mises which  he  had  himself  erected 
during  his  term,  and  before  the  ac- 
tion was  brought.  Filzherbert  v. 
Shatv,  Trin.  29  Geo.  3.  i.  239 

16.  A.  being  possessed  of  a  quantity  of 
land  in  a  common  field,  and  having 
a  right  of  common  over  the  whole 
field,  and  B,  having  also  a  right  of 
common  over  the  whole  field,  they 
enter  into  an  agreement  for  their 
mutual  advantage  not  to  exercise 
their  respective  rights  for  a  certain 
term  of  years.  If  during  the  term, 
the  cattle  of  B.  come  upon  the  land 
of  A. f  he  may  distrain  them  damage- 
feasant.  Whiteman  v.  King^  Mic. 
32  Geo.  3.  ii.  4 

17.  A.  and  B.  enter  into  a  verbal  agree- 
ment for  the  sale  of  goods,  to  be 
delivered  to  A»  at  a  future  period. 
There  is  neither  earnest  paid,  a  note 
or  memorandum  in  writing  signed, 
nor  any  part  of  the  goods  delivered. 
This  agreement  is  void  by  the  statute 
of  frauds,  though  executory,  and 
though  it  has  been  admitted  by  B.  in 
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his  answer  to  a  bill  in  Chancery  tiled 
by  A.  Rondeau  v.  IVyatt,  Trin.  32 
Geo.  3.  ii.  63 

18.  A.  and  B.  ship- agents  at  different 
ports,  enter  into  an  agreement  to 
share  in  certain  proportions  the  pro- 
fits of  their  respective  commissions, 
and  the  discount  on  tradesmen's  bills 
employed  by  them  in  repairing  ships, 
&c.  By  this  agreement,  tliey  be- 
come liable  as  partners  to  all  persons 
with  whom  either  contracts  as  such 
agent,  though  the  agreement  pro- 
vides that  neither  shall  be  answerable 
for  the  acts  or  losses  of  the  other,  but 
each  for  his  own.  Waugh  v.  Carver^ 
Mic.  34  Geo.  3.  ii.  235 

19.  A-  declared  that  in  consideration 
that  he  at  the  request  of  B.  had  coti- 
sented  and  agreed  to  accept  and  re- 
ceive from  B.  a  composition  of  so 
much  in  the  pound  upon  a  sum  of 
money  owing  from  /?.  to  A.  in  full 
satisfaction  and  discJiarge  of  the  debt, 
B.  promised  to  pay  the  composition. 
This  was  not  a  good  consideration  to 
maintain  an  assumpsit  against  B.  a 
mere  accord  not  being  a  ground  of 
action.  Lynn  v.  Bruce,  Trin.  3*1? 
Geo.  3.  ii.  317 

AMENDMENT. 

See  Practice,  No.  22. 

1.  The  court  will  not  grant  leave  to 
amend  a  recovery,  unless  it  appear 
on  the  face  of  the  deed  to  lead  the 
uses,  that  there  is  sufficient  ground 
for  an  amendment.  Pearson  v.  Pear- 
son and  Another,  Mic.  29  Geol  3. 

i.  73 

2.  Where  in  a  plea  by  an  executor  of 
a  former  judgment  recovered,  by 
mistake  a  less  sum  is  stated  than  the 
judgment  was  really  for,  if  it  clearly 
appear  that  a  greater  sum  was  reco- 
vered, the  court  will  permit  the  de- 
fendant to  amend  the  record  by  in- 
serting the  real  sum  in  the  plea, 
though  the  application  be  not  made 
for  the  amendment  till  a  considerable 
time  (ex.gf.  near  three  years,)  afler 
the  record  has  been  made  up:  but  in 
such  case  they  will  allow  the  plain- 
tiff to  reply  per  fraudeni.     Skuit  v. 
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Woodwardt  Extcutrix  ^  Wood'mard^ 
East,  29  Geo.  3.  j.  238 

3.  Where  ^ji.Ja,\%  sued  out  into  a 
different  county  from  that  in  which 
the  venue  is  laid,  and  the  party  suing 
it  afterwards  takes  out  a  Ji»  Ja,  into 
the  proper  county,  and  gets  a  return 
of  nuUa  bona  to  warrant  the  fi.  Ja. 
which  first  issued,  the  court  will  per- 
mit the  first  writ  to  be  amended  by 
adding  the  return  of  nulla  bona  and 
the  testatum  clause,  though  the  se- 
cond writ  be  returnable  several  days 
before  judgment  was  signed.  Meyer 
V.  Ring,  HU.  31  Geo.  3.  i.  541 

4.  The  court  would  not  afler  demur- 
rer, permit  the  declaration  to  be 
amended  in  an  action  of  covenant 
brought  against  executors  in  their 
own  right,  who  had  merely  acted  in 
the  disposition  of  the  testator's  ef- 
fects. Noble  V.  King  and  Another^ 
Trin,  28  Geo.  3.  i.  37 

5.  After  a  party  has  once  amended  on 
a  demurrer,  the  court  will  not  give 
him  leave  to  amend  again  on  a  se- 
cond  demurrer.     Kinder  v.   Paris , 

^  Mic.  S6  Geo.  3.  ii.  561 

AMERICA. 

1.  A.  and  B.  being  inhabitants  of  the 
United  States  of  America,  while  those 
States  were  colonies  of  Great  Bri' 
taint  and  before  the  war  broke  out 
between  the  two  countries,  B»  exe- 
cutes a  bond  to  A.  During  the  war, 
but  qfier  the  declaration  of  independ- 
ence by  the  Congress,  both  parties 
were  attainted,  their  property  con- 
fiscated and  vested  in  the  respective 
States  of  which  they  were  inhabit- 
ants, by  the  legislative  acts  of  those 
Statejj,  and  Vijund  provided  Jor  the 
payment  of  the  debts  of  B.  in  Ame- 
rica, A.  may  maintain  an  action  on 
the  bond  against  B.  in  England.  Fol- 
liott  V.  Ogden,  Hil.  29  Geo.  3.  i.  123 

2.  The  several  acts  of  attainder  and 
confiscation  were  passed  by  Sovereign 
Indej.endenl  States.  Ibid  and  iiifra  5- 
Wright  V.  Nutt  and  Afiother.     i.  14-9 

3.  It  is  not  a  good  plea  in  bar  of  the 
ac  tiun  at  law,  that  an  ample  fund  was 
))rovided  out  of  the  effects  of  B.  in 


America  for  the  fMiyment  of  his  dcbti, 
to  which  A.  mighi  and  oi^ht  to  htn 
resorted,  and  oat  of  wbiA  he  m^fat 
have  bem  paid.  uUQ 

4.  But  that  is  a  good  groand  lbrr^ 
lief  in  equity.  Lib, 

5.  Accoraingiyy   an     injwscHiam    vas 
.  graoted  by  tbe  Court  of  Ckamery, 

to  prevent  exeonticMi  being  taken  mi 
on  a  judgment  obtamed  in  aa  adAaa 
at  law  on  a-promiflabry  note^  tbt  cir- 
cumstances of  which  reseaibled  time 

.  of  the  case  of  FoUioit  t.  Ogdau 
Wright  Tw  NuH  and  Another,  in  Cam. 
i/i/.  28  6f0O.  S.    .  i.)5& 

6.i  The  penal  laws  of  fbretgn  eoto- 
tries  are  strictly  local,  and  affixt  no- 
thing more  than  they  can  reach,  asd 
can  be  seized  by  virtue  of  their  as* 
thority.  FoUiott  v.  Offden,  (aup^X) 
N.  B.  The  judgment  in  this  case  wis 
affirmed  by  the  Court  €^  King's 
Bench  on  a  writ  of  error.  Trim.  80 
Geo*  3.  but  on  grounds  different  fna 
those  on  which  the  Court  of  Cmd- 
oion  Pleas  proceeded.  See  S  Teroi 
Rep*  B.  R*  176> 

ANNUITY. 

1.  Judgment  being  entered  on  a  bod 
to  secure  the  quarterly  payment  of 
an  annuity,  and  2Lfi.Ja.  having  issued 
for  the  arrears  of  the  preceding  half 
year,  a  second^,  ^/a.  may  be  taken 
out  for  the  arrears  of  the  next  quarter, 
without  reviving  the  judgment.  Scciii 
V.  Whalley,  Mic.  30  Geo.  3.      i.29: 

2.  The  memorial  of  an  annuity  mast 
set  forth  precisely  the  manner  iD 
which  the  consideration  money  wss 
paid,  according  to  stat.  17  Gco.S.  c. 
26.  Kirkman  v.  Pricey  Hil.  ^Uen. 
3.  i.309 

3.  Queer e,  Whether  the  consideratioD 
were  a  good  one,  which  con»ist€d 
partly  of  money  paid  at  the  time,  and 
paitly  of  securities  for  money  before 
advanced,  then  given  up  ?  ih. 

4.  The  full  pay  of  a  military  officer 
cannot  be  assigned  (by  way  of  an- 
nuity or  otherwise).  Barwick  v. 
Readey  East.  31  Geo.  3.  i.  627 

5.  A.  grants  an  annLiity  for  his  onn 
life  to  j9.  to  secure  which  a  bondantl 

warrant 
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warrant  are  nreo^  and  judgmeDt  en- 
tered. B.  aies ;  after  his  death  the 
court  will  not  admit  evidence  of  a 
parol  agreement  between  the  parties, 
that  A.  should  be  at  liberty  to  re- 
deem the  annuity  on  certain  terms, 
(especiaRy  if  it  be  the  evidente  of 
die  attorney  concerned,)  as  a  ground 
to  order  the  securities  to  be  given 
up,  and  satisfaction  entered  en  the 
judgment.  Hm^esv.Harey  Trin. 
SI  Geo.  ^  1.659 

6.  Where  a  warrant  of  attorney  has 
been  given  to  confess  a  judgment,  to 
secure  an  annuity,  together  with 
other  securities,  the  memorial  must 
state  the  warrant  of  attorney  as  well 
as  the  other  securities.  Davidson  v. 
Lord  Fdeyy  Mic.  32  Geo.  8.      ii.  12 

7«  In  thb  respect  there  is  no  differ- 
ence»  whether  the  annuity  were 
granted  before  or  afler  passing  the 
iiat.  17  Geo.  3.  c  26.  ii.  ib. 

8.  A.  grants  an  annuity  to  B.  the 
whole  of  which  B.  assigns  to  C. 
There  being  a  memorial  enrolled  of 
all  the  original  securities,  it  is  not  ne- 
cessary that  there  should  be  also  one 
of  the  assignment.  Dixon  v.  Birchy 
East,  34  Geo  3.  ii.  307 

9*  A  fine  levied  of  a  rent  charge  as- 
signed by  way  of  annuity,  will  not 
give  the  Court  of  Common  Pleas 
jurisdiction  to  set  aside  the  annuity 
on  account  of  a  defective  memorial, 
there  being  neither  a  warrant  of  at- 
torney to  enter  nor  judgment  actually 
entered  in  that  court.  Craitfiird  v. 
Caines,  Hil,  35  Geo.  3.  ii.  438 

ARREST. 

1.  All  persons  wlio  have  relation  to  a 
cause  which  calls  for  their  attendance 
in  court,  whether  they  are  compelled 
to  attend  by  process  or  not,  are  in- 
titled  to  privilege  from  arrest  eundo 
et  redeundOf  provided  they  come  bond 

Jide.  Meekins v . Smith ,  East,  31  Geo.  3. 

i.  636 

2.  In  which  description  bail  are  in- 
cluded, i.  ib, 

3.  And  barristers  upon  the  circuit. 

i.  ib, 

4.  If  a  person  be  arrested  after  the 


writ  is  returnable,  the  officer  cannot 
legally  detain  him  though  for  the 
shortest  time,  till  the  writ  be  renew- 
ed. Leieetidge  v.  Flaislow^  East  32 
G€o.  9.  '  ii.  29 

ASSUMPSIT. 

5^ff;AOREBMBNT.  ' 

K  An  auctioneer  employed  to  sell  the 
goods  of  a  third  person  by  aactson, 
may  maintain  an  mctionjbr  goods  sold 
and  delivered  agtdnat  tL  huyer  though 
the  sale  was  at  the  house  of  such 
third  person,  and  the  goods  were 
known  to  be  his  property.  Williams 
V.  Millinston,  Mic.  29  Geo.  3.     i.  81 

2.  The  indorsee  of  a  bill  of  exchange 
having  received  part  of  the  contents 
from  the  drawer,  cannot  recover 
more  than  the  residue  from  the  ac- 
ceptor. Bacon  v.  Searles,  Mic*  29 
Geo.  3.  i.  88 

3.  Where  the  drawer  pays  the  whole, 
the  acceptor  is  entirely  discharged. 

i.  ib, 

4.  A  bill  of  exchange  having  been  re- 
fused payment  b}'  the  acceptor  when 
due,  is  returned  to,  and  taken  up  by 
the  drawer.  It  cannot  afterwards  be 
negotiated  by  the  drawer.  Beck  v. 
Roblei/,  Trin.  14  Geo.  3.  B.  R. 

L  89:  N. 

5.  On  a  dissolution  of  a  partnership 
between  A,,  B.  and  C.  a  power  given 
to  ^.  to  receive  all  debts  owing  to, 
and  to  pay  all  those  owing  from  the 
late  partnership,  does  not  authorize 
him  to  indorse  a  bill  of  exchartge  in 
the  name  of  the  partnerships  though 
drawn  by  him  in  that  name,  and  ac- 
cepted by  a  debtor  to  the  partner- 
ship after  the  dissolution.  The  per* 
son  therefore  to  whom  he  so  indorses 
it,  cannot  maintain  an  action  on  it 
against  A.,  B.  and  C  as  partners. 
Kilgour  V.  Finltfson  and  Others^  Hil, 
29  Geo.  3.  1. 155 

6.  Neither  can  such  indorsee  maintain 
an  action  against  A.y  B,  and  C.  for 
money  paid  to  the  use  of  the  part- 
nership, though  in  fact  the"  money 
advanced  by  him  in  discounting  the 
bill  be  applied  by  A,  to  the  payment 
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of  a  debt  due  from  the  partnership. 

1.155 

7.  A.  having  signed  his  name  to  a 
blank  paper  duly  stamped,  and  de- 
livered it  to  B.  for  the  purpose  of 
drawing  a  bill  of  exchange  in  such 
manner  as  B.  should  thmk  fit,  B- 
draws  a  bill  payable  to  a  Jictitious 
payee  or  order^  and  indorses  it  for  a 
valuable  consideration  to  C,  who  is 
ignorant  of  the  transaction  between 
A,  and  B.  C.  may  maintain  an  ac- 
tion against  A.  as  the  drawer  of  a 
bill  payable  to  bearer  on  a  count  to 
that  effect.  Collis  and  Othersv.  Emetty 
HiL  SO  Geo.  3.  i.  313 

8.  Or  C.  may  recover  on  a  count 
stating  the  special  circumstances. 

i.  ib, 

9.  If  a  bill' of  exchange  be  drawn  in 
favour  of  a  Jictitious  payee  or  order ^ 
with  the  knowledge  of  the  acceptor  as 
well  as  the  drawer^  and  the  name  of 
such  fictitious  payee  be  indorsed  on 
it  by  the  drawer  xvith  the  knowledge 
of  the  acceptor,  which  fictitious  in- 
dorsenient  purports  to  be  to  the 
drawer  himself  or  his  order,  and  then 
the  drawer  indorses  the  bill  to  an  in- 
nocent indorsee  for  a  valuable  con- 
sideration, and  afterwards  the  bill  is 
accepted,  but  it  does  not  appear  that 
there  was  an  intent  to  defraud  any 
particular  person  :  such  innocent  in- 
dorsee for  a  valuable  consideration 
may  recover  against  the  acceptor  as 
on  a  bill  payable  to  bearer,  Gibson 
and  Johnson  v.  Minet  and  Fecior, 
HiL  31  Geo,  3.  in  the  House  of  Lords, 
in  error,  i,  569 

10.  Perhaps  also  in  such  case  the  in- 
nocent indorsee  might  recover  against 
the  acceptor  as  on  a  bill  payable  to 
the  order  of  the  drawer.  i,  ib. 

11.  Or  on  a  count  stating  the  special 
circumstances,  i.  ib. 

12.  Where  there  is  a  promise  to  pay  a 
bill  of  exchange  within  ajixed  time, 
if  during  that  time  no  proof  be 
brought  of  its  being  already  paid, 
though  the  promise  be  broken,  (no 
such  proof  being  brought  within  the 
time,)  and  in  an  action  on  the  bill 
y/ith   an    insimul  computasscnf,   the 


plaintiff  gives  evidence  under  the  m- 
iimul  computassent  of  the  special  pro- 
mise, yet  the  defendant  may  pro?e 
also  under  that  count  that  the  debt 
for  which  the  bill  waa  originallj 
given,  was  paid,  and  thereby  avoid 
the  promise  by  ^hewing  that  it  was 
4¥ithout  consideration.  ^/ni«£  v.  Wilt, 
Trin.  28  Geo  3.  i.  6* 

13.  Where  a  husband  ^oe%  abroad  leaf- 
ing his  wife  in  this  country,  who  dies 
in  his  absence,  a  third  person  wfao 
voluntarily  pajrs  the  expences  of  ber 
funeral,  (suitable  to  the  rank  and  for 
tune  of  the  husband, )  though  with- 
out the  knowiedgre  ot  the  husband, 
may  recover  from  hira  the  money  so 
laid  out ;  especially  if  such  third  per- 
son be  the  father  o^  the  wife.  Jen- 
kins V.  Tucker,  Mich.  29  Geo.  3.  i.  90 

14.  Quiere,  Whether  such  third  persoa 
can  recover  from  the  husband  mo- 
ney which  he  has  expended  in  ^• 
charging  debts  which  she  had  con- 
tracted during  the  husband's  absences 

i.  (^. 

15.  Qu^pr^,  Whether  the  defendant  can 
demur  to  the  evidence  after  paying 
money  into  court  ?  i.  ih. 

16.  An  insimid  comput assent  with  an 
administrator  as  such    of  money  due 

Jrom  the  intestate,  does  not  make  him 
personally  liable.  Secar  v.  Atkinson, 
Administratrix  of  Atkinson,  Hil^ 
Geo.  3.  i.  102 

17.  An  executor  cannot  be  charged  ai 
such  either  for  money  had  and  re- 
ceived by  him,  money  lent  to  Ai«, 
or  on  an  account  stated  of  money  due 

from  him  as  such ;  those  charge 
making  him  personally  liable.  Roitti 
Ux,  v.  Bowler  and  Ajiother,  Execu- 
tors of  Bowler.    HiL  29  Geo.  3. 

i.  108. 

18.  The  wife  can  only  join  with  her 
husband  in  bringing  an  action  where 
she  is  the  meritorious  caii^e  of  action; 
ex.  gr,  where  a  legacy  is  left  to  her. 

i.  ib. 

19.  Quare,  Whether  an  action  will  lie 
against  executor  as  such,  for  a  legacy 
left  by  the  testator,  in  which  it  would 

"be  unnecessary  to  aver  assets,  and  he 
might  plead /}/cw«?  administravit?  lib. 

20.  But 
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£0.  Bat  quaere  also,  whetl^er  an  action 
will  not  lie  against  an  administrator 
as  suchf  on  an  express  promise  to  pay 
a  legacy  in  consideration  of  assets, 
in  which  he  may  plead  non  assump' 
sit?  Lewis  v.  LemSf  Sittings  at 
Westminster  after  Trin.  18  Geo*  3. 
coram  Lord  Mansfield*  i.  n.  11 1 

21.  Money  paid  for  insuring  tickets  in 
the  lottery,  may  be  recovered  back 
from  the  keeper  of  the  office,  in  an 
action  for  money  had  and  received. 
Jacques y.  Whitby  and  Another,  Trin. 
28  Geo.  3.  i.  65 

22.  A  contract  declared  by  a  statute  to 
be  illegal,  is  not  made  good  by  a  sub- 
sequent repeal  of  the  statute,      i.  ib. 

ATTACHMENT  of  Contempt. 

See  Practice. 

1.  Though  the  rule  to  bring  in  the 
body  has  expired,  yet  if  bail  be  jus- 
tified before  an  attachment  against 
the  sheriff  is  moved  for,  it  is  in  time 
to  prevent  an  attachment.  Thorold 
V.  Fishery  East.  28  Geo.  3.  i.  9 

2.  The  court  will  not  grant  an  attach- 
ment against  a  witness,  for  disobey- 
ing a  subpcena  to  attend  at  a  trial, 
unless  the  whole  expences  of  the  jour- 
ney and  of  the  necessary  stay  at  the 
place  of  trial,  be  tendered  at  the  time 
of  serving  the  subpcena.  Fuller  v. 
Prentice^  Trin.  28  Geo.  3.  i.  49 

3.  Although  an  exception  to  bail  has 
been  regularly  entered,  and  the  de- 
fendant's attorney  having  had  a  ver- 
bal notice  of  it,  proceeds  by  givin'g 
notice  of  justification,  and  attempt- 
ing to  justify ;  yet  a  notice  in  writing 
of  such  an  exception  is  necessary,  in 
order  to  make  the  sheriff' liable  to  an 
attachment  for  not  brmging  in  the 
body.  Cohn  v.  Davis,  Mic  29  Geo.  3. 

i.  80 

4.  A  corporation  to  whom  a  writ  is 
directed,  cannot  be  attached Jbr  con- 
tempt in  their  corporate  character, 
for  not  returning  it.  But  an  attach' 
ment  in  the  nature  of  a  pone  is  the 
proper  remedy  to  compel  them  to 
appear.     Corporation  of  London  v. 


the  Corporation  of  Lynn^  East,  29 
Geo.  3.  i.  207 

5.  The  court  will  not  discharge  an  at- 
tachment against  a  sheriff  for  not 
bringing  in  the  body,  except  upon 
payment  of  the  whole  debt  due,  and 
costs  beyond  the  sum  sworn  to  and  in- 
dorsed  on  the  writ.  Fotolds  v.  Mack* 
intosh,  East.  29  Geo.  3.  i.  233 

6*  The  court  will  not  discharge  an  at- 
tachment against  a  sheriff  for  not  re- 
turning a  writ  of  execution,  except 
upon  payment  of  the  whole  debt  and 
costs,  and  the  costs  of  the  applica- 
tion, where  there  are  circumstances 
attending  the  transaction  which  in- 
duce a  suspicion  of  fraud.  The  King 
on  the  prosecution  of  Bond  y.  the  She* 
riff  of  Middlesex,  Hil.  31  Geo.  3. 

i.  543 

7.  An  action  on  the  case  on  the  stat. 
23  Hen.  6.  c.  9.  will  not  lie  against 
sheriff  for  refusing  to  take  bail  on  an 
attachment  out  of  Chancery.  Studd 
V.  Acton,  Trin.  30  Geo.  3.  i.  468 

8.  A  sheriff  who  is  ruled  on  the  last 
day  of  term  to  bring  in  the  body,  but 
goes  out  of  office  before  the  next 
term,  is  liable  to  an  attachment  for 
not  bringing  in  the  body.  Meekins 
v.  Smith,  East.  31  Geo.  3.  i.629 

ATTACHMENT,  Foreign. 

See  Bankrupt,  No.  14.  . 

1.  If  a  plea  of  foreign  attachment 
state  the  custom  to  be,  *<  that  if  any 
''  person  be  or  hath  been  indebted  to 
'*  any  other  person  within  the  city," 
&c.  It  ought  to  shew  that  the  defend- 
ant in  the  plaint  was  indebted  to  the 
plaintiff  within  the  city.  Morris  v. 
Ludlam,  Mic.  35  Geo.  3.  ii.  362 

2.  A.,  B.  and  C.  being  partners  in 
England,  A.  and  B.  reside  in  Eng" 
land:  and  C.  goes  to  a  foreign  coun- 
try for  the  purpose  of  managing  the 
affairs  of  the  house  in  that  country. 
Z).  is  also  resident  in  England^  where 
a  debt  is  contracted  by  2).  to  Am,  B. 
and  C.  D.  becomes  insolvent,  and 
C.  knowing  that  D.  has  stopped  pay- 
ment, and  after  a  commission  of 
bankrupt  has  in  fact  issued  against 

D., 
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Z>.,  attacheB  in  the  names  of  himself 
and  his  partners,  a  debt  due  to  D.  in 
the  foreign  country,  by  legal  process, 
and  obtains  payment  of  it  under  the 
judgment  of  a  court  of  justice  in  that 
country ;  the  assignees  of  D.  have  a 
right  to  recover  the  money  so  re- 
ceived by  C,  in  an  action  against  A., 
B.  and  C,  for  money  had  and  re- 
ceived to  the  use  of  the  assignees. 
'  PkUipt  V.  Hunter^  in  the  Exchequer 
Chamber 9  in  error y  HiL  35  Geo*  S- 

ii.  402 

ATTORNIES. 

See  Costs,  No.  28. 

!•  The  lien.whieh  an  attorney  has  on 
the  costs,  is  subject  to  the  equitable 
claims  of  the  parties  in  the  cause. 
Scho9le  V.  Noble  and  Others^  Trin. 

28  Oeo.  8.  i.  28 

2.  An  stComey  has  a  lien  for  his  bill  on 
money  levied  by  the  sheriff  under  an 
execution  on  a  judgment  recovered 
by  his  client,  and  is  entitled  to  have 
it  paid  over  to  him,  notwithstanding 
tlie  sheriff  has  notice  to  retain  the 
money  in  his  hands,  and  that  the 
court  would  be  moved  to  set  aside 
the  judgment ;  and  notwithstanding 
a  docket  has  been  struck  against  the 
client  becoming  a  bankrupt.  Griffin 
V.  Ei/tes,  HiL  29  Geo.  3.  i.  122 

3.  A  solicitor  in  Chancery  may  practise 
in  the  equity  side  of  the  Exchequer, 
without  bein^r  admitted  a  solicitor  in 
that  court.  Meddowcro/ly.  Holbrooke, 
Trin.  28  Geo.  3.         '  i.  50 

4.  Neither  an  attorney,  nor  an  articled 
clerk  to  an  attorney,  can  be  bail  to 
the  action.     Laing  v.  Cundaley  Mic, 

29  Geo.  3.  i.  76 

5.  After  verdict  the  court  will  not  com- 
pel an  attorney  to  discover  the  place 
of  abode  of  his  client.  Hooper  v.  Har- 
courts  Mic.  31  Geo.  S.  i.  534' 

6.  Befbre  an  attorney  ean  bring  an  ac- 
tion for  his  bill>  he  roust  leave  the  bill 
with  his  client,  according  to  stai.  2 
Geo.  2.  c.  23.  Brooks  v.  Masons  Mic. 

30  Geo.  3.  i.  290 


7.  A  clerk  to  an  attorney,  though  not 
articled,  cannot  be  bail  to  the  ac- 
tion. Cornish  v.  Ross,  Mic.  35  Geo.S, 

iL350 

8.  A.  having  obtained  a  verdict  agaiost 
B.  for  a  small  sum,  and  B*  having  pit- 
viously  recovered  judgment  against 
A.  for  a  larger  sum,  and  takeo  him 
in  execution,  the  court  wOl  permit 
the  sum  recovered  by  A.  by  the  ver- 
dict and  the  costs  to  be  deducted  from 
the  amount  b£  the  judgment  of  fi. 
and  satisfaction  to  be  entered  for  w 
much,  notwithstanding  A.  is  insol- 
venty  and  has  no  means  of  paying  hi* 
attomei^s  bill,  but  by  the  sam  for 
which  he  obtained  the  verdict 
Vaughan  v.  Daxnes,  Hil.  35  Geo.  3. 

iLM 

9.  S.P.  Dennie  v.  EtUati,  Mic.  36  Gail 
3.  ^  ii.587 

10.  To  maintain  an  action  by  one  a^ 
torney  against  another,  for  busioea 
done  by  the  plaintiff  for  the  defend- 
ant, hejfore  the  defendant  became  n 
attorney y  it  is  not  necessary  for  the 
plaintiff  to  leave  his  bill  signed  widi 
the  defendant,  according  to  the  (fi- 
rections  of  the  stat,  2  Geo:  2.  c.  S. 
s.  23.,  ih& Stat.  12  Geo.  2.  c.  13.,  ap- 
plying to  the  case  of  both  parties 
being  attomies  when  the  action  is 
brought.  Ford  v.  Maxvoell,  HU,  36 
Geo.  3.  ii.  5® 

AUCTIONEER. 

See  Assumpsit,   No.  1.     Evidino, 

No.  3. 

1 .  Qu.  Whether  the  selling  goods  bj 
auction  within  the  city  of  LondoMt^j 
an  auctioneer  who  has  paid  the  dotj 
of  90s.  for  a  licence  reouired  by  the 
Stat.  17  Geo.  3.  c.  50.,  out  who  his 
not  been  admitted  as  a  broker  by  the 
court  of  the  mayor  and  aldernieD, 
makes  him  liable  to  the  penaltjof 
the  6  Anne^  e.  16.  (br  acting  as  i 
broker  without  being  so  admitted? 
mikes  V.  EUis,  Mic.  36  Geo.  S,  ii.555 

2.  Semb.  That  it  does  not.  ii.  ti 
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B. 

BAIL. 

See  Affidavit,  No.  1,2,  3*  5,6.  At- 
tachment OF  Contempt,  No.  1.  3. 
Attornies,  No.  3.  Practice,  No. 
11. 

1.  The  court  will  set  aside  proceedings 
against  bail,  if  the  ca.  sa.he  tested  of 
a  terra  prior  to  that  in  which  judg- 
menf  is  signed  against  the  principal. 
Gatoler  v.  Jolley,  Mic.  29  Geo.  3.  i.  74 

2.  Bail  to  the  sheriff  are  liable,  beyond 
the  sum  sworn  to  and  costs^  to  satisfy 
the  whole  debt  due,  to  the  full  ex- 
tent of  the  penalty  of  the  bail  bond. 
Mitchell  and  Others  v.  Gibbons,  Mic. 
29  Geo.  3.  i.  76 

3.  Bail  must  actually  have  become  such 
before  notice  of  justification  is  given. 
Collier  v.  Godfrey,  Mic.  29  Geo.  3. 

i.29l 

4.  Where  bail  are  put  in  in  due  time,  the 
defendant  is  not  bound  to  give  notice, 
but  the  plaintiff  must  search  in  the 
filazer's  book.  Otherwise,  if  they  be 
not  put  in  in  due  time.  Daxukins  v. 
Reid,  Mic.  31  Geo.  3.  i.  529 

5.  A  variance  between  the  writ  and 
count  (the  ac  etiam  being  in  case  of 
promises,  but  the  declaration  in  debt), 
18  not  a  ground  for  entering  an  ex^ 
oneretur  on  the  hail  piece,  where  the 
sum  sworn  to  is  under  40/.  Lockwood 
v.  Hill,  Hil.  30  Geo.  3,  i.  310 

6.  Though  a  rule  to  bring  in  the  body 
has  been  served,  bail  may  render  the 
defendant  without  justifying.  Hall  v. 
Walker,  East.  31  Geo.  3.  i.  638 

7.  The  sheriff  may  sue  on  a  bail  bond  in 
f|. different  court  from  that  in  which 
the  original  action  was.  Newman  ijr 
al.  V.  Faucitty  East.  31  Geo.  3.*  i.631 

8.  Where  a  certificated  bankrupt  has 
beea  holden  to  bail  for  a  debt  due 
before  his  bankruptcy,  the  court  will 
not  discharge  him  on  entering  a  com- 
mon appearancci  if  it  appear  thai  hm 
certificate  was  obtained  by  fraud. 
Vincent  v.  Brady,  Mic*  32  Geo.  S. 

II.  1 

9.  If  a  married  woman  be  holden  to 
bail,  the  court  will  discharge  her  on 


entering    a    common    appearance. 
Pntchett  v.  Cross,  Hil.  32  Geo.  3. 

ii.  17 

10.  Of  the  four  days  allowed  to  perfect 
bail  in,  afler  an  exception,  the  first  is 
reckoned  inclusively,  and  the  last  ex- 
clusively. Notth  V.  Evans,  East.  32 
Geo.  3.  ii.  35 

11.  So  that  where  the  exception  was 
on  fVednesday,  the  attachment  could 
not  regularly  issue  against  the  sheriff 
till  the  Tuesday  following  (Sunday 
being  no  day).  ii.  io. 

12.  But  though  the  attachment  did  is- 
sue on  the  Monday  the  court  would 
not  set  it  aside,  because  the  bail  were 
not  perfected.  ii*  ib. 

13.  Bail  sued  on  their  recognizance  by 
attachment  of  privilege,  may  render 
the  principal  on  the  appearance  day 
of  the  return.  Fletcher  v.  Aingelf^ 
Mic.  33  Geo.  S.  ii.  117 

14.  Bail  above  may  justify  the  breaking 
and  entering  a  house  (the  outer  door 
being  open)  in  which  the  principal 
resides,  in  order  to  seek  for  him,  for 
the  purpose  of  rendering  him.  Sheers 
v.  Brooks,  Mic.  33  Geo.  3.        ii.  120 

15.  Such  a  justification  is  good,  without 
averring  that  the  principal  was  in  the 
house  at  the  time.  ii.  ib. 

16.  And  in  such  a  plea  an  averment 
that  the  defendants  dtUy  became  bail 
and  entered  into  a  recognizance  is  suf- 
ficient, without  stating  that  the  prin- 
cipal was  delivered  to  their  custody. 

ii.  t^. 

17.  Though  bail  has  not  been  put  in  in 
due  time,  the  court  will  set  aside  an 
attachment  against  the  sheriff,  on 
payment  of  costs  and  perfecting  bail, 
if  the  plaintiff  has  not  been  delay- 
ed.    Callan  v.  Tye,  Mic.  34  Geo.  3. 

ii.  235 

18.  An  attachment  against  the  sheriff  is 
irregular,  if  the  rule  to  bring  in  the 
body  issues  before  the  time  for  put- 
ting in  bail  has  expired.  Rol/e  t, 
Steele,  Hil.  34  Geo.  3.  ii.  276 

19.  But  if  the  sheriff  neglect  to  apply 
to  the  court  in  due  time,  the  irregu*- 
larity  is  waived.  ii.  ib. 

20.  Where  a  writ  is  returnable  on  the 
first  return  of  a  term,  in  a  country 

cause. 
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cuuse,  the  defendant  has  eight  days 
after  the  quarto  die  posi  to  put  in  bail. 

'     ii.  276 

21 .  The  defendant  having  been  holden 
to  bail,  but  af\ervrards  discharged  on 
a  common  ap[>earance,  on  account  of 
the  plaintiff  having  declared  on  a  dif- 
ferent cause  of  action  from  that  men- 
tioned in  the  writ  and  affidavit,  may 
be  holden  to  bail  again  in  an  action 
on  the  judgment.  De  la  Com  v.  Ready 
Hil.  34  Geo.  3.  ii.  Si78 

22.  A  clerk  to  an  attorney,  though  not 
articled,  cannot  be  bail  to  the  action. 
Cornish  v.  RosSy  Mic,  35  Geo*  3. 

ii.  3.50 

23.  A  bond  given  to  the  sheriff,  condi- 
tioned for  the  appearance  of  a  person 
arrested  by  him  on  process  issuing 
upon  an  indictment  at  the  quarter 
sessions,  is  void.  Bengougk  v.  Rossi- 

'  iery  in  the  Exchequer  Chamber,  in  er- 
ror. Hit.  36  Geo.  3.  ii.  418 

24.  Bail  must  render  the  principal  be- 
fore the  rising  of  the  court  in  order 
to  discharge  themselves  from  an  ac- 
tion of  debt  on  the  recognizance, 
Lnrdner  v.  Bassage,  Hil,  36  Geo.  3. 

ii.  593 

BANKRUPT. 

SeelSwL,  No. 8.  Estate-tail,  No.  1. 
Use  and  Occupation,  No.  1. 

1 .  Insuring  in  the  lottery  is  not  gaming 
within  the  stat  5  Geo.  2.  c.  80.  s.  12 
which  will  prevent  a  bankrupt's  cer- 
tificate from  being  allowed.  Lewis  v. 
Piercy,  Trin.  29  Geo.  3»  i.  29 

2.  Where  a  debt  arises  before  bank- 
ruptcy, but  a  verdict  is  obtained  and 
costs  taxed  after,  the  costs  are  con- 
sidered as  part  of  the  original  debt, 
and  the  certificate  extends  to  both. 

i.  ib, 
{h.  Under  such  circumstances  therefore, 
the  court  will  discharge  a  person  out 
of  custody  who  is  in  execution  for  the 
costs.  i.  29 

4.  S.  P.  where  the  action  was  for  words 
spoken  of  a  man  in  his  trade,  and 
the  defendant  became  a  bankrupt 
between  the  verdict  (which  was  for 
the  plaintifl')  and  judgment.     Long- 


ford V.  ElUs,  B.  R.  East.  25  Gee.  3. 

i.  ».  ih. 

5.  The  bankruptcy  of  the  defendaot 
cannot  be  pleaded  in  bar  of  an  ac- 
tion of  covenant  for  rent,  on  an  ei- 
press  covenant.  Mills  v.  Auriol,  Trii. 
30  Geo.  3.  i.  43S 

N.B.  The  judgment  in  this  case  was  af- 
firmed by  the  Court  of  King^s  Bench 
on  a  wnt  of  error.  Mic.  SO  Geo.  3. 

4  Term  Ren.  B.  R.  94. 

6.  But  such  plea  is  good  to  an  action  ^ 
debt  for  rent  on  the  reddendum  of  a 
lease,  whether  the  rent  be  due  be- 
fore or  after  the  bankruptcy.  Wad- 
ham  V.  Marlovo,  B.  R.  mic*  25  Geo  5. 

i.  n.  437 
?•  It  is  not  necessary  that  there  should 
be  an  actual  acceptance  of  rent  bj 
the  lessor  from  the  assignee  of  the 
]essee>  to  discharge  the  lessee  from 
an  action  of  debt  on  the  reddendxau 

i.  n.  4ST 

8.  Any  assent  of  the  lessor  is  sufficient 
for  that  purpose.  L  iL 

9.  An  action  of  debt  on  the  reddendm 
is  founded,  not  merely  on  the  tenss 
of  the  demise,  but  also  on  the  enjoj- 
ment  of  the  lessee.  uti 

10.  Notice  to  the  lessor  of  an  assign- 
ment by  the  lessee,  is  not  alone  sof- 
ficient  to  exempt  him  from  that  ac- 
tion, i.  fA. 

11.  Every  man's  assent  is  presumed  to 
an  act  of  parliament.  i.  ih. 

12.  The  assignment  therefore  of  a  bank- 
rupt's estate  (a  lessee)  being  by  vir- 
tue of  an  act  of  parliament,  is  an  as- 
signment with  the  assent  of  the  lessor. 

i.  t/". 

13.  Where  the  defendant  pleads  the  ge- 
neral plea  of  bankruptcy  to  an  action 
brought  by  an  executor  or  admi- 
nistrator, and  obtains  a  verdict,  the 
plaintiff  is  not  liable  to  costs,  on  ^cl 

5  Geo.  2.  c.  30.  s,  7.  Martifi  Sf  Vi- 
Administratrix  of  Norfolk  v.  Sorfdk. 
Mic.  31  Geo.  3.  i.  52S 

14.  A.  draws  a  bill  of  exchange  on  i). 
in  favour  of  C,  who  indorses  it  toD., 
who  discounts  it.  Before  the  bill  ii 
due  A.  becomes  a  bankrupt  and  ob- 
tains his  certificate.  When  the  bill  is 
due  payment  is  refused;  upon  which 

C. 
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C  refunds  the  money  to  D,  which 
tras  advanced  in  discount,  and  lakes 
back  the  bill.  To  an  action  brought 
by  C.  against  A.  on  the  bill,  A«  can^ 
not  plead  his  bankruptcy.  Brooks  v. 
Rogersy  East.  81  Geo.  S.  u  640 

15.  If  after  an  act  of  bankruptcy  com- 
mitted, but  before  an  assignment,  a 
creditor  of  the  bankrupt  muLes  an  af- 
fidavit of  a  debt  in  England^  by  virtue 
of  which  he  attaches,  and  receives, 
after  the  assignment,  money  due  to 
the  bankrupt  in  the  West  Indies^  the 
assignees  may  recover  the  money,  in 
an  action  for  money  bad  and  re- 
ceived. Sill  and  Others^  Assignees  of 
SkirrovOf  v.  Worstvick,  Trin.  SI  Geo,  3. 

i.665 

16.  A  bond  eiven  to  a  creditor  of  a 
bankrupt,  m  order  to  induce  him  to 
withdraw  a  petition  which  he  had 
preferred  to  the  Chancellor  against 
the  allowance  of  the  certificate,  is 
void  by  the  stat*  5  Geo*  2.  c.  SO.  s.  7* 
Sumner  v.  Brady  and  Others,  Trin. 
31  Geo.  3.  i.  647 

17*  If  a  bankrupt^  after  obtaining  his 
certificate,  promise  to  pay  a  prior 
debt  tohen  he  is  able,  in  a  general  inde- 
bitatus assumpsit  brought  on  that  pro- 
raise,  the  plaintiff  must  prove  the  abi- 
lity of  the  defendant  topay.  Besford 
V.  Saunders,  Trin.  32  Geo.  3.  ii.  116 

18.  A  trader  on  the  eve  of  bankruptcy 
makes  a  collusive  sale  of  his  ffoods 
to  A*y  the  assignees  cannot  mam  tain 
trover  for  them  against  A.  without 
proving  a  demand  and  refusaL  Nixon 
V.  Jenkins,  East.  33  Geo.  3.       ii.  135 

19.  A  certificated  bankrupt  is  not  a 
competent  witness  to  prove  the  debt 
of  the  petitioning  creditor,  or  any 
other  fact  necessary  to  support  the 
commission.  Chapman  v.  Gardner, 
tJil.  3^  Geo.  S.  ii.279 

20.  S.  P.  Cross  V.  Fox,  in  note.     ii.  i^. 
21-  S.  P.  Flower  v.  Herbert,  in  note. 

ii.  279 
22.  The  assignees  of  a  bankrupt  may 
recover  from  the  winner  money  lost 
by  the  bankrupt  before  his  bank- 
ruptcy, at  play,  in  an  action  of  debt 
on  the  Stat  9  Anne,  c.  14.  Brandon 
V.  Pate,  East.  34  Geo.  S*  ii.  808 


23-  A  tenant  from  year  to  year  of  a 
house  at  a  yearly  rent  becomes  a 
bankrupt  in  the  middle  of  the  year, 
and  his  assienees  enter  and  keep  pos- 
session for  the  remainder  of  the  year. 
The  lessor  cannot  maintain  an  action 
for  use  and  occupation  against  the 
assignees,  for  the  bankruprs  occupa- 
tion as  well  as  their  own,  without 
proving  their  special  instance  and  re- 
quest  Tor  the  bankrupt  to  occupy, 
during  the  time  that  elapsed  before 
the  bankruptcy.  Naish  v.  Tatlock, 
Trin.  34  Geo.  3.  ii.  320 

24.  A^  having  recovered  a  verdict  for 
a  certain  sum  of  money  against  B., 
B.  commits  an  act  of  bs^ruptcy. 
Afterwards  A.,  having  had.no  notice 
of  the  bankruptcy,  gives  time  to  B., 
and  instead  of  entering  up  judgment 
and  suing  out  execution,  takes  a  bill 
drawn  by  B.  on  C.  at  a  distant  period, 
for  the  amount  of  the  sum  recovered. 
This  is  not  a  payment  protected  by 
the  Stat.  19  Geo.  2.  c  32.  A*  therefore 
remains  liable  to  refund  the  money 
received  for  the  bill,  to  the  assignees 
of  5.  Pinkertonv.  Marshall,  Trin.  84 
Geo.  3.  ii.  334 

25.  One  of  two  makers  of  a  joint  and 
several  promissory  note  having  be- 
come a  bankrupt,  the  payee  receires 
a  dividend  under  the  commission  on 
account  of  the  note.  This  will  pre- 
vent the  other  from  availing  himself 
of  the  Statute  of  Limitations,  in  an 
action  brought  against  him  for  the 
remainder  of  the  money  doe  on  the 
note,  the  dividend  having  been  re- 
ceived within  six  years  before  the  ac- 
tion brought.  Jackson  v«  Fairbank, 
Trin.  34  Geo.  3.  iL  340 

26.  i^.  B.  and  C.  being  partners  in  trade 
in  England,  A.  and  B.  reside  in  Eng" 
land,  and  C.  goes  to  a  foreign  coun* 
try  for  the  purpose  of  managing  the 
concerns  of  the  house  in  that  country. 
D.  is  also  resident  in  England,  where 
a  debt  is  contracted  by  2).  to  A.,  B. 
and  C.  D.  becomes  insolvent,  and 
C.  knowing  tliat  D,  has  stopped  pay- 
ment, and  after  a  commission  of  bank- 
rupt has  in  fact  issued  agiiosfe  him, 
attaches  in  the  name  of  himself  and 

his 


640 


INDEX  TO  THE 


his  partners,  a  debt  due  to  D.  in  the 
foreign  country,  by  legal  process, 
and  obtains  payment  of  it  under  the 
judgment  of  a  court  of  Justice  of 
that  country.  The  assignees  of  D, 
have  a  right  to  recover  tne  money  so 
received  by  C  in  an  action  against 
A»f  B.  and  C.  for  money  had  and  re- 
ceived to  the  use  of  the  assignees. 
Philips  V.  Hunter^  in  the  Exchequer 
Chamber^  in  errors  HiL  S5  Geo,  S. 

ii.  402 
27*  It  is  agreed  between  A,  and  B. 
that  B>  shall  purchase  of  A,  all  the 
goods  of  a  certain    kind  which  A. 
shall  send  him,  at  a  fixed  price,  and 
that  A.  shall  draw  bills  on  B.  for  the 
amount  of  the  purchase,  and  also 
that  B.  shall  accept  other  bills  drawn 
by  A.  for  his  convenience,  to  cover 
which  A*  shall  remit  value  to  B.  Af- 
ter they  have  acted  some  time  under 
this  agreement,  B.  becomes  bank- 
rapt,  being  under  acceptances  to  a 
great  amount.     A,  (bemg  ignorant 
of  the  bankruptcy)  sends  a  quantity 
of  goods  of  the  same  kind,  together 
with  other  bills  to  B.  for  the  purpose 
,      of  discharging    those   acceptances, 
which  come  into  the  hands  of  the  as- 
signees.    A.  afterwards  himself  dis- 
charges   the    acceptances.      Under 
these  circumstances,  B.  is  to  be  con- 
sidered as  the  Jactor  or  banker  of  A,^ 
and  as  having  only  a  qualified  pro- 
peril/  in  the  goods  and  bills  which 
were  so  sent  for  a  particular  purpose, 
the  general    property   being   in  A. 
Therefore  that  purpose  not   being 
answered,  A.  may  recover  back  from 
the  assignees  of  B.  the  amount  of 
those  goods  and  bills.    HoUingxoorth 
V.  Tookcy  in  the  Exchequer  Chamber^ 
ffi  errWy  East,  35  Geo.  3.         ii.  501 

28.  The  right  to  bring  a  real  action 
passes  to  the  assignees  of  a  bankrupt, 
by  the  usual  words  of  the  deed  of  as- 
signment. Smith  V.  Cqffiny  East.  35 
Geo.  3.  ii.  444 

29.  The  court  will  not  discharge  a  de- 
fendant who  is  holden  to  bail  for  a 
debt  contracted  in  this  country,  out 
of  custody,  on  a  common  appearance, 
on  an  affidavit  of  his  having  become  | 


a  bankrupt  in  Ireland^  and  there  ob- 
tained his  certificate,  but  will  put  him 
to  plead.  Quin  t.  Keefe^  Mic.  36 
Geo.  3.  ii.  553 

30.  Rut  a  general  plea  of  bankniptcj 
in  Ireland^  referring  to  an  Irish  act 
of  parliament,  and  concluding  to  the 
country  (in  a  mode  simOar  to  that 
given  by  Hat.  5  Geo.  2.  c.  30.  *.  7.  to 
bankrupts  in  England)  is  clearly  bad. 

if.  ih. 

31.  A.  draws  a  bill  of  exchange  on  jB., 
payable  to  the  order  of  ^.,  which  B. 
accents;  and  B.  draws  a  bill  on  if., 
payable  to  the  order  of  A,  which  A. 
accepts,  for  their  mutual  accommo- 
dation. Both  bills  are  payable  at 
the  same  time,  have  the  same  dates, 
and  contain  the  same  sums.  One  is 
a  good  consideration  for  the  other, 
and  neither  is  an  indemnity  ;  so  that 
if  either  party  becomes  a  bankrupt, 
the  hill  accepted  by  him  may  be 
proved  under  his  commission,  and 
consequently,  to  an  action  brought 
on  it,  his  bankruptcy  may  be  plead- 
ed.    Rol/e  V.  Caslon,  Mic.  36  ueo.S. 

ii.570 

BARON  AND   FEME. 

See  Assumpsit,  No.  13.  18. 

1.  Where  the  defendant  is  joined  with 
his  wife  in  the  writ,  he  may  enter  an 
appearance  for  himself  only.  Clarke 
V.  Norris  et  Ux,  East.  29  Geo.  3. 

i.  235 

2.  And  in  such  case  tlie  plainttflT  cau- 
not  sign  judgment  for  want  of  a  plea 
without  demanding  a  plea.  i.  ib. 

3.  Where  a  married  woman  lives  apart 
from  her  husband,  under  articles  of 
separation,  by  which  he  covenants 
"  that  she  shall  enjoy  to  her  owd  use 
**  all  such  estates  both  real  and  per- 
*'  sonal,  as  shall  come  to  her  during 
"  the  coverture,  and  that  he  will  join 
"  in  the  necessary  conveyances,  to 
**  limit  them  to  such  uses  as  she  shad 
**  appoint"  ;  and  copyhold  lands  hat- 
ing afterwards  descended  to  her,  the 
husband  again  covenants  m  the  sane 
manner  as  before,  and  ^  that  he  will 
**j<nn  in  surrendering  such  estates 
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«  to  such  uses  as  she  shall  appoint"; 
the  wife  may  surrender  those  copy^ 
hold  lands  xvithotU  her  husband  Join" 
ingy  and  'without  any  special  custom  of 
the  manor  to  authorize  such  stirren" 
der.  Compton  v.  ColUnson,  HiL  SO 
Geo.  3.  i.  334 

4.  A.  being  possessed  of  a  term  of  999 
years,  previous  to  his  marriage  with 
B.  granted  the  term  to  *'  B,  and  her 
"  heirs  immediately  ajier  the  death  of 
*^  A.io  hold  the  same  to  the  said  6. 
"  and  her  heirs,  and  to  her  and  their 
**  own  proper  use  for  ever."  The 
marriage  took  effect.  A*  survived  B, 
and  died  without  issue,  intestate,  and 
without  having  taken  out  admiDiatra- 
tion  to  A  his  wife.  The  term  upon 
the  death  of  A.  went  to  his  adminis- 
trator, not  to  the  administrator  of  B. 
Doe^  on  dem,  ofRobertSy  v.  Polgreant 
HU.  31  Geo.  3.  i.  535 

BASTARDY. 

1.  Where  a  bastard  child  is  born  in  a 
parish,  for  whose  sustenance  the  pa- 
rents do  not  provide  necessaries,  the 
parish  officers  are  obliged  to  do  so, 
without  an  order  of  justices  for  that 
purpose.  Hays  and  Another  v.  Bry- 
anty  Trin.  29  Geo.  3.  i.  253 

BILL  OF  EXCHANGE. 

See  Assumpsit,  No.  2,  3, 4,  5,  6, 7, 8, 
9,  10,  11,  12.  iNTsaESTy  No.  1. 
Pbomissory  Note. 

1 .  Where  there  is  judgment  by  default 
in  an  action  on  a  bill  of  exchange} 
the  court  will  refer  it  to  the  protho« 
notary  to  ascertain  the  damages  and 
calculate  interest,  twithoui  a  writ  of 
inquiry.  Andrews  v.  Blake^  Mic  31 
Geo.  3.  i.  ^29 

2.  S.  P.  In  case  of  a  promissory  note. 
Rashleigh  v.  Salmon,  Trin.  29  Geo.  3. 

i..«52 

3.  S.P.  Longman  v.  Fenn^  HU.  SI  Geo. 
3.  i.  541 

4.  An  alteration  of  the  date  of  a  bill  of 
exchange,  by  which  the  day  of  pay- 
ment would  be  brought  forward^  vi- 
tiates the  bill,  and  do  action  can  be 
maintained  upon  it  after  such  altera 


ation,  though  in  the  hands  of  an  in- 
nocent indorsee,  for  a  valuable  con- 
sideration. Master  v.  MUier,  in  the 
Exchequer  Chamber,  in  error,  Trin. 
33  Geo.  3.  ii.  141 

5.  Several  bills  of  exchange  were  drawn 
by  A.  in  England  on  persons  in  the 
East  Indies,  payable  sixty  days  after 
sight,  and  bonds  given  to  C  (the  in- 
dorsee) conditioned  to  be  void,  if  the 
bills  should  be  duly  paid  in  India,  or 
come  back  to  England  duly  protested 

for  non-payment,  and  the  amount  of 
them  be  paid  by  the  obligor  within  a 
certain  time  after  they  should  be  so 
returned  protested  for  non-paymemt. 
The  bills  were  sent  to  India,  but  be- 
fore they  arrived  the  drawees  had 
left  the  country,  and  their  agents 
there  refused  to  accept  them  when 
they  did  arrive.  They  were  then 
protested  in  India  for  non-acceptance, 
sent  back  to  England  so  protested : 
some  of  these  bemg  presented  to  one 
of  the  drawees,  who  was  then  in 
England,  for  payment,  were  protest- 
ed for  non-payment  here.  In  debt 
on  the  bonds,  the  court  of  C.  P.  held, 
that  with  respect  to  the  bills  return- 
ed protested  for  non-acceptancey  and 
not  presented  and  protested  for  non- 

fmyment  here,  the  obligor  was  not 
iable :  but  for  those  which  were  so 
protested  for  non-payment  here  he 
was  liable;  this  being  a  substantial 
performance  by  the  obligee  of  his 
undertaking  according  to  the  condi- 
tion of  the  bonds:  and  the  court 
gave  judgmebt  on  the  several  counts 
accordingly;  on  two  for  the  plain? 
tifb  and  on  one  for  the  defendant* 
French  v.  Campbell,  Trin.  33  Geo.  3. 

[On  the  judgment  on  the  two  counts  for 
the  plaintiffs,  the  defendanU  brought 
a  writ  of  error  in  K«  B.  which  court 
reversed  the  judgment  in  ttie  coi^ 
of  C.  P.  on  those  counts.  Hil^96  Geo. 
3.  6  Term  Bej).  B.  R.  200.] 

6.  A.  draws  a  bill  of  exchange  on  B. 
payable  to  a  fictitious  payee  or  order^ 
and  indorsed  In  the  name  of  suo|i 
payee,  which  B.  accepu.  In  an  ac* 
tion  by  an  innocent  mdorsee  for.a 

valuable 
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Taluable  Gonsideration  against  B*  on 
the  bill,  in  order  to  draw  an  in- 
ference, cither  that  B.  at  the  time  of 
his  acceptance  knew  the  name  of 
the  payee  to  be  fictitious,  or  that  B. 
had  given  an  authority  to  A*  to  draw 
the  bill  in  question,  by  havine  given 
a  eeneral  authority  to  A.  to  draw 
bilu  on  Bm  payable  to  fictitious  per- 
sons, evidence  is  admissible  of  irre- 
gular and  suspicious  transactions  and 
circumstances  relating  to  other  bills 
drawn  by  ^.  on  B.  payable  to  fic- 
titious payees,  and  accepted  by  JB., 
though  none  of  those  transactions  or 
circumstances  have  any  apparent  re- 
lation to  the  bill  in  question,  and 
though  none  of  them  prove  that  B. 
accepted  any  of  those  other  bills, 
with  a  knowledge  that  the  payees 
mentioned  in  them  were  fictitious. 
Gibton  T.  Hunter,  in  the  House  of 
Lord$^  in  error,  East.  34  Geo.  S. 

ii.  288 

7.  A.  a  merchant  in  London  draws  a 
bill  of  exchange  on  B,  at  Pisa,  pay- 
able to  the  order  of  C.  a  French 
merchant  resident  in  France:  C  in- 
dorses it  to  D.  of  Nice,  and  Z).  to  E. 
at  Leghorn.  The  bill  not  being  pafd 
when  due,  E.  draws  another  bill  for 
the  amount  of  the  former  on  A.  in 
favour  of  JP.  of  Leghorn,  which  is  in- 
dorsed to  G.  a  merchant  in  London, 
in  the  course  of  trade,  and  accepted 
by  A.  The  stat.  84  Geo.  3.  c.  9.  s.  4. 
prevents  G.  from  maintaining  any 
action  on  the  latter  bill  against  A. ; 
and  if  such  action  be  bronght,  the 
court  will  stay  the  proceedings. 
Bendelack  v.  Morier,  Trin.  84  Geo.S. 

ii.  338 

8«  A.  in  England  draws  a  bill  of  ex- 
change on  ^.  in  a  foreign  country, 
which,  after  having  been  negotiated 
through  another  foreign  country,  is 
presented  to  B.  who  refuses  to  pay  it, 
on  account  of  the  law  of  the  country 
in  which  he  resides  having  prohibited 
such  payment.  The  dra'wer  is  liable 
for  the  whole  amount  of  the  re-ex- 
change  between  the  different  coun- 
tries. MeUish  v.  Simeon^  Mic.  S5 
Geo.  8.  ii.  878 


9.  The  purchaser  of  a  foreign  bill  of 
exchange,  payable  at  a  certain  time 
after  sight,  which  is  publicly  offered 
for  negotiation,  is  not  bound  to  send 
it  by  the  earliest  opportunity  to  the 

5 lace  of  its  destination.   Muiiman  v. 
YEguino,  Mic.  X  Geo.  3.       ii.  565 

10.  There  is  no  fixed  time  when  a  bill 
drawn  payable  at  sight,  or  a  certain 
time  after,  shall  be  presented  to  the 
drawee.  ii.  %b. 

11.  But  it  roust  be  presented  within  a 
reasonable  time.  n.  ib. 

12.  What  is  a  reasonable  time,  is  aques- 
•     tion  for  the  jury  to  decide,  from  the 

circumstances  of  the  case.  ii.  ib. 

13.  But  semf}le  that  if  the  holder  of  a 
bill  so  payable,  neither  presents  it 
nor  puts  it  in  circulation,  he  is  guilty 
of  laches,  and  cannot  recorer  upon  it. 

ii.565 

14.  It  is  sufficient,  if  notice  of  a  bill 
drawn  in  England  on  a  person  in  the 
East  Indies,  being  dishonoured,  is 
sent  to  England  by  the  first  direct  and 
regular  mode  of  conveyance,  whether 
it  be  an  English  or  a  foreign  ship : 
the  holder  is  not  bound  to  send  such 
notice  by  the  accidental,  though  ear- 
lier conveyance  of  a  foreign  ship  not 
destined  to  this  country.  ii.  ib, 

15.  A.  draws  a  bill  of  exchange  on  B., 
payable  to  the  order  of  ^.,  which  B. 
accepts,  and  B.  draws  a  bill  on  A., 
payable  to  the  order  ofB.,  which  A. 
accepts,  for  their  mutual  accommo- 
dation. Both  bills  are  payable  at 
the  same  time,  have  the  same  dates, 
and  contain  the  same  sums.  One  is 
a  good  consideration  for  the  other, 
and  neither  is  an  indemnity ;  so  that 
if  either  party  becomes  a  bankrupt, 
the  bill  accepted  by  him  may  be 
proved  under  his  commission,  aftd 
consequently,  to  an  action  brought 
on  it,  his  bankruptcy  may  be  plead- 
ed. Rolfe  V.  Caslon,  Mic.  36  Geo.  3. 

ii.  570 

16.  Semlde  that  a  letter  of  attorney 
given  by  an  exe<Mtor  to  A*  enabling 
him  to  transact  the  affairs  of  the  tes- 
tator in  the  name  of  the  executor  as 
executor,  and  to  piy,  di^karge  and 
iatisfy  qU  debts  due  from  the  iemator, 

conveys 
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conveys  a  sufficient  authority  to  A. 
to  accept  a  bill  of  exchange  in  the 
name  of  the  executor^  ^Irawn  by  a 
creditor  for  the  aroount  of  a  debt  due 
from  the  testator,  so  as  to  make  the 
executor  personally  liable.  Hcftxtard 
V.  BaiUie,  Hil  S6  Geo.  8.  iS.  618 
17*  But  clearly  if  the  executor  admits 
that  such  a  bill,  which  has  been  so  ac- 
cepted by  A.  with  the  knowledge  of 
the  executor,  is  for  a  just  debt,  and 
that  it  ought  to  be  paid,  it  affords 
sufficient  evidence  of  an 'authority 
given  by  htm  to  A,  to  accept  that 
particular  bill,  without  resorting  to 
the  letter  of  attorney.  ii.  ib. 

BILL  OF  LADING. 

1.  The  court  of  Exchequer- Chamber 
held,  that  where  the  consignee  of 
goods  became  insolvent,  the  con- 
signor might  stop  them  in  transitu 
before  the  consignee  gained  posses- 
sion, though  the  consignee  had  as- 
signed the  bills  of  lading  to  a  t/iird 
person  for  a  valuable  consideration. 
Mason  and  Others  v.  Lickbarrotv  and 
Others,  Hil.  30  Geo.  3.  i.  357 

But  this  judgment  was  reversed  in  the 
House  of  Lords ;  and  a  venire  de 
novo  awarded.  ii.  211 

[See  5  Term  Rep.  B.  JR.  367.  683.] 

2.  A  bill  of  lading  is  the  written  evi- 
dence of  a  contract  for  the  carriage 
and  delivery  of  goods  aent  by  sea, 
for  a  certain  freight.  i.  id. 

3.  The  indorsement  of  a  bill  of  lading 
is  an  assignment  of  the  goods  them- 
selves and  differs  essentially  from 
the  indorsement  of  a  bill  of  exchange. 

i.  f^. 

4.  A  bill  of  lading,  though  assignable, 
»  not  negotiable  by  the  custom  of 
merchants.  i.  ib. 

5.  S.  P.  As  to  stopping  goods  in  tran.- 
situ,  Fearon  r.  B&uoers,  coram  Lee, 
Ch.  J.  364.11. 

6.  S.  P.  Assignees  of  Burghallv.  HoW' 
ard,  coram  Lord  Mansfield,    i.  n.  365 

7.  A.  at  a  foreign  port,  ships  goods  by 
the  order,  and  on  account  of  B.,  to 
be  paid  for  at  a  future  day;  and  bills 
of  lading  are  accordingly  signed  \^y 
fixe  master  of  the  ship.    One  of  the 


bills  is  ininiediateiy  transmitted  to 
B.  who,  before  the  arrival  of  the 
ship  at  the  place  of  destination,  sells 
the  goods,  and  indorses '  the  bill  of 
lading  to  C.  After  the  arrival  of  the 
ship,  and  a  delivery  of  pari  of  the 

foods  to  the  agent  of  C.,  B»  becomes 
ankrupt  without  having  paid  A.  the 
price  of  the  goods.  By  this  delivery, 
the  transitus  is  at  an  end  as  to  the 
'vohole  of  the  goods.  Slubey  v.  Hey- 
wirdy  East.  SB  Geo.  3.  ii.  504 

BILL  OF  SALE. 
See  Agreement,  Na  5. 

BY-LAW. 

1.  A  power  granted  by  a  charter  to  a 
company  exercising  a  particular  trade 
in  a  certain  place,  to  make  by-laws 
for  the  government  of  all  perswts 
exercising  that  trade  in  that  place, 
enables  it  to  make  by-laws  bmding 
as  well  on  persons  so  exercising  the 
trade  who  are  not  members  of  the 
company,  as  those  who  are.  The 
Butchers  Company  v.  Morey,  East. 
30  Geo.  3.  i.  370 


C. 

CARRIER. 
See  Agreement,  No.  IS. 

CERTIFICATE. 

See  Costs,  No.  14. 

A  judge's  certificate  that  a  custom- 
house officier  *'  had  probable  cause 
*'  for  seizing  goods/'  does  not  ex- 
tend to  injuries  accompanying  such 
seizure^  so  as  to  prevent  the  plaintiff 
from  recovering  damages  and  costs 
under  stat.  23  Geo.  3.  c.  70.  s.  29. 
and  26  Geo.  3.  c.  40.  s.  3L  Baldmn 
v.  Tankard,  Trin.  28  Geo.  3.      i-  28 

CERTIORARL 

r.  Where  judgment  is  signed  in  an  in- 
ferior court  of  record  against  the  deh 
fendant,  and  he  surrenders  in  dis- 
charge of  his  bail,  but  before  he  is 
»  charged 
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charged  in  csiecutkm,  is  removed  to 
the  rleet  by  habeas  corpus^  the  coart 
will  grant  a  certiorari  te  remove  the 
record,  in  order  to  charge  him  in 
execution  in  the  Fleet  by  virtue  of 
«to#«  19  Geo.  S»  c  70.  a.  4.  Jordan  v. 
Cole,  Mu.  SI  Geo.  3.  i.  582 

CHARTER. 
See  Bt-Law. 

CHURCHWARDENS. 

See  Bastardy. 

1.  Churchwardens  &,/&r<o  may  main- 
tain an  action  against  a  former 
churchwarden  for  money  received 
by  him  for  the  use  of  the  parish, 
though  Uie  validity  of  the  election 
of  the  plaintiffs  to  their  office  be 
doubtful,  and  though  they  be  not 
the  immediate  successors  of  the  de- 
fendant. Turner  v.  Bat/nes,  Mic.  86 
Geo.  S.  ii.  559 

CLERK  OF  ASSIZE. 

1.  By  the  stat.  19  Geo.  3.  c.  74.  the 
clerk  of  assize  on  each  circuit  is  in- 
titled  to  receive  a  certain  fee  for 
every  person  convicted  of  a  trans- 
portable offence,  [except  petty  lar- 
ceny,] and  sentenced  to  transport- 
ation, hard  labour,  or  confinement 
in  the  house  of  correction  ;  and  for 
persons  capitally  convicted,  who  af- 
terwards have  received  the  King's 
pardon  on  condition  of  being  trans- 
ported or  imprisoned.  Fleetwood  v. 
Finch^  Mic.  34  Geo.  3.  ii.  220 

2.  On  the  Norfolk  circuit,  that  fee  is 
one  guinea.  ii.  t^. 

COMMON. 

See  Agreement,  No.  16. 

CONSIDERATION. 
See  Agkeembnt.     Assumpsit. 

CONSIGNOR. 
See  Bill  of  Lading. 

CONTRACT. 
See  Agiieemcnt.     Assumpsit. 


COPYHOLD. 

See  BuROK  and  Femv,  Ko.  S. 

1.  A.  devises  copyhold  lands  to  truOees 
injee  (who  are  to  be  renewed  from 
time  to  time)  in  trust  that  the  renti 
and  profits  shall  for  ever  afterwards 
be  disposed  of  to  certain  oharitabU 
purposes  i  and  directa  that  the  tmI 
of  the  said  copyhold  lands  **  should 
"  nMoer  be  imprnved  or  rmised,  but 
** continue  at  llL  per  annum;  and 
**  that  B.  who  was  tenant  of  die  said 
**  copyhold  lands  aHd  his  children 
**  and  posterity  tohich  should  suoseeit 
**  should  never  be  put  Jorth  or  from 
'^  the  same,  but  alvoays  continue  the 
**  possession,  paying  the  rent  of  11/.** 
Neither  B.  nor  his  descendants  were 
ever  admitted  on  the  court  rolls.   If 

.  B.  took  any  estate,  it  was  an  equitabU 
estate  tail.  Roe,  on  the  dem.  ofEberall 
and  Others,  v.  Lowe  and  Others,  Trui, 
SO  Geo.  S.  !.  447 

2.  Bat  the  interest  of  B.  (whatever  it 
was)  will  not  prevent  the  trustees 
fitHn  recovering  in  ejectment,  thousffa 
the  rent  has  been  regularly  paid.  i.  ib. 

3.  An  equitable  estate^  tail  of  a  copv- 
hold  cannot  be  barred  by  the  devise 
alone  of  the  tenant  in  tail.  1. 1^. 

4.  Quare,  Whether  such  estate  tail 
would  be  barred  by  a  lease  made  by 
the  tenant  in  tail  for  a  long  term,  ex. 
gr.  for  2000  years  ?  i.  i^. 

5.  But  clearly  where  such  lease  is  at- 
tended with  docrbtful  or  suspicious 
circumstances,  it  shall  not  prevent 
the  trustees  from  recovering  iti  eject- 
ment against  the  lessee.  *    i.  ib- 

6.  Nor  is  it  an  objection  to  the  title  of 
the  trustees,  that  from  the  time  of 
the  original  devise  of  A.  to  a  certain 
period,  the  former  trustees  do  not  ap- 
pear to  have  been  admitted  on  the 
rolls  of  the  manor,  if  there  have  been 
regular  surrenders  and  admittances 
for  a  considerable  time  (ex.'gr.  for 
above  40  years)  since  that  period. 

i.  ib. 

7.  For  it  will  be  presumed  that  surrend- 
ers and  admittances  were  regularly 
made  before  that  period,  especially  as 
the  rent  has  been  regularlv  paid.  Lib- 
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CONSTABLE. 

1.  A  constable  cannot  act  as  such  out 
of  his  particular  district.  Blatcher  v. 
Kemp^  coram  Lord  Manifidd  at 
Maidstone  Summer  Assizes,  1782. 

In.  15 

2.  Even  though-  a  warrant  b6<fireeted 
to  **  A.  consftable  of  Bm  to  C.,antf /o 
**  aU  other  officers 6f  (he  piace  in  the 
'' county  if  \yr  •  ^       *  Vih. 

3.  S.  V.iVnUace  v.  King^  Bust.  9»Geo. 

COSTS- 

See  Bankrupt,  No.  2,  5.  13.  Exche- 
auER  Chamber,  No.  1.  Slander, 
No.  1. 

1.  A  prisoner  suing  the  gaoler  as  a 
party  grieved  on  t|ie  Habeas  Corpus 
act,  for  refusing  him  a  copy  of  war- 
rant of  commitment*  and  having  re- 
covered the  penalty,  is  entitled  to 
costs.  Ward  v.  Snell,  East,  28  Geo. 
3.  j.  10 

2.  Where  there  are  many  defendants, 
some  of  whom  go  to  trial  and  obtain 
a  verdict,  but  others  suffer  judgment 
by  default ;  the  damages  and  costs 
en  the  judgment  by  default  may  be 
deducted  from  the  costs  taxed  to 
those  defendants  who  obtained  a  ver- 
dipt.  Schoole  v«  Noblfi  and  Others, 
Trin.  28  Geo.  3.  u  23 

3.  An  attorney  has  a  lien  for  his  bill  of 
costs,  on  money  levied  by  the  sheriff 
under  an  executioa  on  a  judgment 
recovered  by  his  client,  and- is  entitled 
to  have  it  paid  over  to  him,  notwith- 
standing the  sheriff  has  had  notice 
from  the  party,  against  whom  the 
judgment  was  recovered,  to  retain 
the  money  in  his  hands*  and  that  the 
court  would  be  moved  to  set  aside 
the  judgment,  and  notwithstanding  a 
dpcket  has  been  struck  against  the 
client  becoming  a  bankrupt.  Griffin 
v.  Eyles,  HU.  %9  Geo.  3.  i.  122 

4.  The  court  will  not  require  a  plaintiff 
to  give  security  for  costs,  merely  on 
account  of  his  residence  abroad. 
Parquot  v.  Eling,  HiU  29  Geo.  3. 

i.  106 

5.  There,  iiiu:>t  be  special  circumstances 


to  induce  tb»  court  to  re^an^  such 
security.  i.  106 

[See  post.  No.2f»  29.  and  tit.  Prac- 
TiCB,  No.  43.  50.  53.} 

(^  But  th«  circumstances  of  the  plain- 
tiff, being  a>Jbrei^ner  and  insohent, 
are  not  sufficient  if  he  reside  in  Eng* 
land.  Porrier  v.  Carter,  Hil.  29  Geo. 
3.  '  i.ib. 

7*  In  an  action  of  debt  for  the  penalty 
of  the  Stat.  2  8f  S  Ed.  6.  c.  13.  for 
not  setting  o^t  tithesi  with  a  count 
in -the  declaration  for  the  single  va- 
lue, afler  a  demurrer  to  the  declara- 
tioa  the  parties  submit  to  arbitration^ 
and  the  arbitrator  awards  the  single 
value  to  be  less  than  tiventy  nobles ; 
the  plaintiff  is  not  entitled  to  costs  on 
the  counts  for  the  penalty  under  the 
Stat.  %8^9  fV.S.c.  11.  S.5.  the  value 
not  having  beenjbundby  a  jury  ;  but 
he  is  entitled  to  costs  on  the  count 
for  the  single  value.  Barnard' y. 
Moss,  Hil.  29  Geo.  3.  i.  107 

8.  An  attorney  has  only  such  a  lien  on 
the  costs,  as  is  subject  to  the  equit- 
able claims  of  the  parties  in  this  cause. 

i.  ib. 

S.  P.  Nunez  v.  Modiglianif  East.  29 

Geo.  3.  i.  217 

9.  Several  actions  brought  on  two  po- 
licies of  insurance,  underwritten  by 
the  same  parties,  (among  whom  are 
A.  and  B.)  are  respectively  consoli- 
dated ;  in  one  of  the  causes  which 
goes  to  trial  A.  is  defendant,  in  the 
other  B.  The  plaintiff  becomes  en- 
titled to  costs  in  one  action,  and  the 
defendant  in  the  other.  The  cc^ts 
taxed  to  the  defendant  may  be  setoff^ 
against  those  taxed  to  the  plaintiff*. 
Nunez  v.  Modigliani,  East.  29  Geo.  3. 

1.217 

10.  A.  brings  an  action  against  ^.,  the 
expenses  of  defending  which  are 
borne  by  C.  and  />.,  but  A,  is  non- 
suited. Afterwards  C.  brings  an  ac- 
tion against  A.  in  which  D.  is  inter- 
ested as  well  as  A,y  and  C.  is  non- 
suited. The  costs  of  one  nonsuit 
may  be  set  off"  against  those  of  an- 
other. O'Connor  v.  Murphy,  Trin. 
31  Geo.  3.  i.  657 

11.  An  award  of  "  Costs  sustained  in 

"  the 
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**  the  actum^\  does  not  include  the 
costs  of  the  reference  to  the  arbi- 
trator. Browne  v.  Marsdetif  East.  29 
Geo.  3.  i.  2«3 

12.  Where  in  an  action  against  officers 
of  the  excise  for  seizing  goods,  they 
do  not  tender  amends  before  action 
brought,  but  pay  money  into  court 
and  afterwards  gain  a  verdict,  they 
are  intitled  only  to  single  costs  under 
9taU  2$  Geo.  S.  c.  70.  s.  31.  Collins 
and  Another  v.  Morgan  and  Another, 
Trin.  29  Geo.  3.  i.  244 

13.  Quare.  Whether  they  are  entitled 
to  treble  costs  under  the  34th  section 
of  that  statute,  if  they  tender  amends? 

i.  ib. 

14.  Where  in  trespass  for  an  assault  and 
battery,  the  count  stating  the  battery 
goes  on,  **  and  the  said  defendant 
'*  then  and  there  tore,  &c.  the  clothes, 
"  &c.  of  the  plaintiff  (specifying 
**  tl)em),  wherewith  he  was  then  and 
"  there  clothed,  and  which  he  then 
"  and  there  had  on,  &c.'\  and  the 
damages  are  under  40f .  and  the  judge 
does  not  certify,  the  plaintiff  is  inti- 
tled to  no  more  costs  than  damages. 
Mears  v.  Greenaxvay,  Mic.  30  Geo.  3. 

i.291 

15.  Although  the  defendant  have  judg- 
ment on  demurrer  in  quare  impedity 
he  is  not  intitled  to  c  osts.  Thrale  and 
Others  V.  The  Bishop  of  London  and 
Others,  Mic.  31  Geo.  3.  i.  530 

16.  Executors  and  administrators  are 
liable  to  costs  in  error,  in  cases  where 
they  would  be  liable  in  the  original 
action.  Williams  and  Another  v.  Ri- 
ley,  in  the  Exchequer  Chamber,  in  er- 
ror, Hil.  SI  Geo.  3.  i.  566 

17*  Where  a  cause  having  been  once 
tried,  a  new  trial  is  granted,  but  a 
Juror  withdrawn,  on  the  party  who 
gained  the  verdict  at  the  first  trial 
undertaking  generally  to  pay  the  other 
his  costs;  such  an  undertaking  in- 
cludes only  the  costs  of  the  second 
trial.  Rouse  v.  Bardin  and  Others, 
East.  31  Geo.  3.  i.  639 

18.  Where  a  cause  is  twice  tried,  and 
the  verdict  found  on  each  trial  for 
the  same  party,  he  is  intitled  to  the 
costs  of  both  trials ;  but  where  the 


verdicts  are  for  diflerent  parties,  the 
costs  for  the  former  trial  are  not  al- 
lowed. Parker  v.  fVells,  East.  25 
Geo.  S.  i.  n.  639 

19.  S.P.  Trelatoney  v.  Thomas,  East.S{ 
Geo.  3.  i.  641 

20.  The  court  will  not  stay  proceediogs 
against  the  defendant,  till  the  d^t 
and  costs  recovered  by  him  in  s 
former  action  against  the  plaintiff  be 
staid.  Cooke  v.  Dobree,  Ensi.  28 
Geo.  3.  i.  10 

21.  Where  to  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's 
close,  ^c  the  defendant  pleads  a  spe- 
cial plea  of  justification  to  the  whole 
declaration,  and  the  verdict  is  against 
him,  the  plaintiff  is  entitled  to  full 
costs,  although  the  damages  are  less 
than  iOs.  and  the  judge  at  the  trial 
does  not  certify.  Redridge  v.  Palmer^ 
Mic.  32  Geo.  3.  ii.  2 

S.P.  Comer  v.  Baker,  Trin.  34  Geo.  S. 

342 

22.  The  court  will  not  compel  the 
plaintiff  in  a  qui  tarn  action  to  give 
security  for  costs,  though  it  appear 
by  affidavit  that  he  is  insolvent.  Field 
qui  tam  v.  Catron,  East.  32  Geo.  3. 

ii.27 

23.  If  there  be  two  defendants  in  an  ac- 
tion of  assumpsit,  one  of  whom  suiibrs 
judgment  by  default,  and  the  other 
obtains  a  verdict,  he  who  obtains  the 
verdict  is  entitled  to  costs.  Shruhb  v. 
Barrett,  East.  32  Geo.  3.  ii.  28 

24.  A  plaintiff  who  is  resident  abroad, 
is  compellable  to  give  secunty  for 
costs,  though  no  other  circumstance 
than  his  residence  be  stated  in  the 
affidavit.  Ganesford  v.  Levy,  Mic* 
SS  Geo.  S.  ii.  118 

25.  No  action  will  lie  in  this  court  to 
recover  costs  ordered  to  be  paid  by 
a  rule  of  an  inferior  court,  in  the 
course  of  a  suit  there,  notwithstand- 
ing the  defendant  should  not  be  lia- 
ble to  an  attachment  of  the  inferior 
court,  by  being  resident  out  of  its 
jurisdiction.  But  such  an  action  hav- 
mg  been  brought,  the  court  ordered 
the  costs  awarded  to  the  plaintiff  in 
the  inferior  court  to  be  deducted  from 
those  allowed  to  the  defendant  in  the 

action. 
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action.    Emerson  v.  Lashley^   Mic, 
Si  Geo.  3.  ii.  2*7 

26.  Executors  are  not  liable  to  costs  on 
a  iudgment  as  in  the  case  of  a  non- 
suit, under  the  stnt.  14«  Geo.  2.  c.  17. 
Booth  V.  Holt,  nil.  Si  Geo.  3.  ii.  277 

27.  Where  the  phiintiff  withdraws  the 
record  after  the  cause  is  called  on  for 
trial,  the  court  will  make  it  a  condi- 
tion of  discharging  a  rule  for  judg- 
ment as  in  case  ok  a  nonsuit,  that  he 
shall  pay  the  defendant  the  costs  of 
the  day,  occasioned  by  not  counter- 
manding notice  of  trial,  though  the 
practice  of  the  court  is  notto  grant 
a  rule  for  costs  for  not  going  on  to 
trial,  and  a  rule  for  judgment  as  in 
case  of  a  nonsuit  at  the  same  time. 
Jordaine  v.  Sharpe,  Hil.  34  Geo.  3- 

ii.  280 

28.  An  attorney  is  not  liable  to  pay  the 
costs  of  taxing  his  bill  under  the  stat. 
2  Geo.  2.  c.  23.  s.  23  where  the  de- 
duction of  one-sixth  is  occasioned 
not  by  the  particular  items  being 
taxed,  but  by  a  whole  branch  of  it 
being  disallowed.  White  v.  MUner, 
Mic.  34  Geo.  3.  ii,  357 

29.  A  foreign  seaman  having  brought 
an  action  for  his  wages  against  a  fo- 
reigner, the  court  refused  to  compel 
him  to  give  security  for  costs,  on  ac- 
count of  his  being  on  a  voyaee  on 
board  an  English  ship.  Henscnen  v. 
Garvt's,  Mic.  35  Geo.  3.  ii.  383 

30.  Where  the  plaintiff  in  replevin 
pleads  several  pleas  in  bar  of  an 
avowry,  on  which  issues  are  joined, 
and  one  of  them  is  found  for  him 
which  establishes  his  right  of  action, 
and  the  others  for  the  defendant, 
and  the  judge  does  not  certify  under 
the  siat.  4  /^nne,  c.  16.  the  defendant 
is  entitled  to  the  costs,  not  only  of 
the  pleadings  which  compose,  but 
also  of  the  trial  of  those  issues  which 
are  found  in  his  favour.  Brooke  v. 
fVilletl,  Hil.  35  Geo.  8.  ii.  435 

SI.  A.  having  obtained  a  verdict  against 
B.  for  a  small  sum,  and  B. having  pre- 
viously recovered  judgment  against 
A.  for  a  larger  sum,  and  taken  him 
in  execution,  the  court  will  permit 
the  sum  obtained  by  A.,  by  the  ver- 

VOL.  II. 


diet  and  the  costs,  to  be  deducted 
from  the  amount  of  the  judgment  of 
B;  and  satisfaction  to  be  entered  for 
so  much,  notwithstanding  A»  is  insol- 
vent, and  has  no  means  of  paying  his 
ttttoriieys  biU^  but  by  the  sum  for 
which  he  obtained  the  verdict. 
Vaughan  v.  Davis,  Hil.  35  Geo.  3. 

ii.  410 

32.  S.  P.  Dennie  v.  Elliolt,  Mic.  36 
Geo.  3.  ii.  587 

33.  After  the  defendant  has  agreed  to 
take  short  notice  of  trial,  the  court 
will  not  compel  the  plaintiff,  though 
a  foreigner  and  resident  abroad,  to 
give  security  for  costs.  Michel  v.  Pa- 
reskij  Hil.  36  Geo.  3.  ii.  593 

COVENANT. 

Sec  Pleading.  No.  2.  6,  7.  9, 10,  11. 

17.20. 

1.  A  covenant  on  a  lease,  that  the  les- 
see, his  executors  and  administrators, 
shall  constantly  reside  upon  the  de- 
mised premises,  during  tlie  demise, 
is  binding  on  the  assignee  of  tiie  les- 
see, though  he  be  not  named.  7a- 
tem  V.  Chaplin^  East.  35  Geo.  3. 

ii.  133 

2.  A.  covenants  to  build  a  house  for  B. 
and  finish  it  on  or  before  a  certain 
day,  in  consideration  of  a  sum  of 
money  which  B.  covenants  to  pay  A* 
by  instalments  as  the  building  shall 
proceed.  The  finishing  the  house  is 
not  a  condition  precedent  to  the  pay- 
ment of  the  money,  but  the  cove- 
nants are  independent.  A.  there- 
fore may  maintain  an  action  of  debt 
against  jB.  for  the  whole  sum,  though 
the  building  be  not  finished  at  the 
time  appointed.  Terry  v.  Duntze, 
Hil.  35  Geo.  3.  ii.  389 

COVERTURE. 
See  Baron  and  Feme. 

COUNTY  COURT.  » 

1.  An  action  cannot  be  maintained  in 
a  county  court,  unless  both  th«  de- 
fendant reside,  and  the  cause  of  ac- 

Y  Y  tion 
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tion  arise  within  the  county^  Wekh 
V.  Troyie,  East.  32  Geo.  S.  ii.  29 
2.  Therefore  though  the  demand  be 
for  less  than  40^.  if  the  cause  of  ac- 
tion arise  in  one  county,  and  the  de- 
fendant live  in  another,  the  action 
must  be  brought  id  a  superior  court. 

n.  10. 

CURACY  Perpetual. 
See  QuARE  Imfbdit. 

CUSTOM. 

1.  A  custom  that  a  tenant  may  leave 
his  away-going  crop  in  the  barns,  &c. 
of  the  farm  for  a  certain  time  after 
the  expiration  of  the  lease,  i^  good. 
Beavan  v.  Delahay  and  Another^  East. 
28  Geo.  S.  i.  5 

2.  A  custom  for  *' all  the  inhabitants  of 
*'  a  parish  to  play  at  all  kinds  of  law- 
'*  ful  games,  sports  and  pastimes,  in 
*'  the  close  of  A.  at  all  seasonable 
"  times  of  the  year  at  their  free  will 
'^  and  pleasure*',  is  good;  but  a  si- 
milar custom,  *^  for  all  persons  for  the 
**  time  being,  being  in  the  said  pa- 
•*  risir*,  is  bad.  Fitchy.Ratvling,  Hil. 
35  Geo,  3.  li.  398 

CUSTOMS,  OFFICERS   OF. 

I.  An  action  cannot  be  maintained 
against  an  officer  of  the  customs,  for 
seizing  goods  as  forfeited  by  the 
revenue  laws,  unless  it  be  brought 
wthin  three  months  after  the  actual 
seizure^  notwithstanding  a  suit  is  in- 
stituted in  the  Exchequer  for  the 
condemnation  of  the  goods,  which 
is  depending  at  the  expiration  of  the 
three  monihs.  Godin  v.  Ferris,  Mic. 
32  Geo.  3.  ii,  14 

D. 

DEBT. 

See   Bankrupt,   No.  6,  7,  8,  9,  10. 
Pleading,  No.  3,  4,  5. 

DEED. 

1.  A  deed  of  release  containing  the 
words    "  all   lands,   &c.  belonging, 


**  used,  occupied  andl  enjoyed,  or 
'*  deemed  so  taken,  or  accepted  is 
*•  part  thereof",  &c.  will  pass  lease- 
hold lands,  which  answer  that  descrif)- 
tion,  as  w^II  as  freehold  ;  espedaUj 
against  the  releasor.  Does  on  dem.  if 
Davis  and  Another ^  v,  JViliihnu,  Tm. 
2SGeo.8.  125 

2.  A  deed  poll  containing  an  insurvice 
against  fire,  may  refer  to  conditioos 
in  a  printed  paper  without  stamp,  seii 
or  signature.  Routledge  v.  Burrd, 
Trin.  29  Geo.  S.  i.254 

DELIVERY  OF  GOODS. 
SeeBiJ^L  OF  LiAdimg. 

A.  agrees  to  sell  goods  to  B^  who  psji 
a  certain  sum  of  money  as  earnest: 
the  goods  are  packed '  in  dotbs  Tar- 
nished by  B.9  and  deposited  h  t 
building  belonging  to  A.  till  B.  sfaiB 
send  for  them>  but  A.  dedares  at  the 
same  time  that  they  shall  not  be  car- 
ried away  till  he  is  paid.  Thiamin 
beif^  a  delivery  toS.,  ^.  cannot  main- 
taio  an  action  for  eoods  sold  and  (i^ 
livered.  GoodhalT  v.  Skelidth  Tm, 
34  Geo- 3,  .^  ii.816 

DEMUR K Eft. 

Semb.  that  judgment  on  a  general  de- 
murrer to  a  plea  in  bar,  the  niatterof 
which,  even  if  well  pleaded,  wauid 
be  no  defiance  to  the  action,  is  to  be 
considered  as  a  judgment  by  ddfiiuiL 
Barney  v.  Tubb^  Mic.  35  Crto.  3. 

iuSS? 

DEMURRER  TO  EVIDENCE. 

On  a  demurrer  to  circumstantial  c^ 
denccythe  party  offering  the  eTideace 
is  not  obliged  to  join  in  defflitfRr, 
unless  the  purty  demurring  will  dis- 
tinctly admit  upon  the  recond  e?fiy 
fact  and  every  conqiusion  which  the 
evidence  oflered  conduces  to  prore. 
Gibson  v.  Hunter y  iu  the  Ho»se  ^ 
Lords,  Trin.  33  Geo.  3.  ii.  IST 

DEVISE. 

See  CopYiioLD. 

L  A  possibility  coupled  with  an  inter- 
est, 
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^st,  is  deviseable.  Roe,  on  the  dem,  of 
Perryy  v.  Jones,  Trin.  28  Geo.  3. 

i.  30. 

N.  B.  The  judgment  in  this  case  was 

affirmed  by  the  court  of  King's  Bench 

on  a  writ  of  error.     Hit.  28  Geo.  3. 

See  3  Term  Rep.  B.  R.SS. 

2.  Where  there  is  a  devise  to  A.  of  oil 
and  **  everi/  of  the  testator's  several 
*'  lands,  messuages,  tenements,  and 
"  hereditaments  whatsoever  and 
**  wheresoever,  whereof  he  was  seis- 
*'  ed  and  interested  in  or  entitled  to*', 
with  a  specific  bequest  of  his  personal 
estate  to  B.,  A-  does  not  take  lease- 
hold lands,  but  they  go  to  B,  as  part 
of  the  personal  estate.  Pistol,  on  dem. 
of  Randal,  v.  Riccardson^  HiL  24 
Geo.  3.  B.  R.  i.  n.  26 

3.  A  devise  of  **all  the  rest  and  residue 
'*  of  my  estate  of  what  nature  or  kind 
**  soever"  includes  real  as  well  as  per- 
sonal property,  though  accompanied 
with  limitations  peculiarly  applicable, 
and  usually  applied  to  personal  pro- 
perty alone.  Doe,  on  dem.  ofBurkitt 
and  Others,  v.  Chapman,  East.  29 
G^o.3.  1.223 

4.  Qucere,  Whether  in  a  devise,  the 
words  *'  estate  of  what  kind  soever  ", 
immediately  preceded  and  followed 
by  particular  descriptions  of  personal 
property,  will  pass  a  remainder  in 
lee  of  lands  vested  in  the  testator? 
Dalli/  v.  King,  East.  28  Geo  3.      i.  3 

5  A.  devises  an  advowson  to  the  Jirst 
or  other  son  of  B.  that  should  be  bred 
a  clergyman  and  be  in  holy  orders,  in 
fee,  but  in  case  B.  should  have  no 
such  son,  then  to  C  in  fee.  Both 
devises  are  void,  as  depending  on  too 
remote  a  contingency ;  therefore, 
though  B.  dies  without  having  had  a 
'  son,  the  heir  at  law  of  the  devisor,  and 
not  C,  is  entitled.  Proctor  v.  The 
Bishop  of  Bath  and  Wells,  Mic.  35 
Geo.  3.  ii.  358 

6.  Lands,  &c.  are  devised  to  B.  for  life, 
and  after  his  decease  to  all  and  every 
such  child  or  children  of  B.  as  shall  be 
living  at  the  time  of  his  decease^  A 
posthumous  child  of  B.  shall  share 
equally  with  those  who  were  born  in 


his  life-time.     Doe  v.   Clarice,  HiL 
35  Geo.  3.  ii.  399 

7.  A'  by  hh  will  reciting,  ^*  as  to  such 
*'  worldly  estate  as  God  has  pleased 
*'  to  bless  me  with"  made  a  provision 
for  his  heir  at  law,  and  "  devised  all 
'*  the  rest  and  residue  of  his  goods, 
'*  chattels,  rights,  credits,  personal 
'*  and  testamentary  estate  whatsoever 
*'  to  B.  for  his  own  use,  benefit  and 
*'  disposal."  Under  this  clause,  B. 
took  an  estate  in  fee  in  the  lands  of 
the  testator.  Smith  v.  Coffin,  East. 
35  Geo.  3.  ii.  444 

8.  A  bond  conditioned  for  the  payment 
of  a  sum  of  money  to  such  person  as 
A.  B.  shall  by  will  appoint,  is  not 
forfeited  by  non-payment  to  the  re- 
siduary legatee  of  A.  B.,  no  specific 
appointment  having  been  made.  A 
power  of  appointment  by  will  is  not 
executed  by  a  mere  devise  of  the  re- 
sidue. Buckland  v.  Barton,  East.  33 
Geo.  S.  ii.  136 

DISCONTINUANCE  of  ACTION. 
See  Pleading,  No.  19. 

DISCONTINUANCE  of  ESTATE, 

In  order  to  discontinue  an  estate-tail, 
it  is  necessary  that  the  party  discon- 
tinuing should  be  actually  seised  by 
force  of  the  entail.  Driver,  on  dem. 
of  Burton,  v.  Hussey  and  Others, 
Trin.  29  Geo.  3.  i.  269 

DISTRESS. 

1 .  Where  there  is  a  custom  that  a  te* 
nant  may  leave  his  away-goirig  crops 
in  the  bams;  &c.  of  the  farm^  for  a 
certain  time  after  the  lease  has  ex- 
pired, and  he  has  quitted  the  pre- 
mises, the  landlord  may  distrain  the 
corn  so  left  for  rent  arrear,  a/ler  six 
months  have  expired  from  the  deter- 
mination of  the  term.  Beavan  v.  De^ 
lahay  and  Another,  East.  28  Geo.  3. 

i.5 

2.  S.  P.  Lems  v.  Harris,  cor.  Skynner, 
Ch.  Baron,  Summer  Assizes  at  Here* 

ford,  IS  Geo.  3.  i.  n.7 

3.  A  distress  taken  for  rent  accrued  af- 
ter the  expiration  of  a  notice  to  quit, 

y  Y  2  » 
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is  a  waiver  of  the  notice.  Zouch,  on 
the  dem,  of  fVardt  v.  Willingale^  HiL 
30  Geo.  S.  •         i.  811 

4.  Wlicre  the  lessee  of  lands  dies  be- 
fore the  expiration  of  the  term,  and 
his  administrator  continues  in  pos- 
session during  the  remainder,  and 
afler  the  expiration  of  it,  a  distress 
may  be  taken  for  rent  due  for  the 
whole  term.  BraitkuoaiU  v.  Coohsey 
and  Another^  Trin.  SO  Geo,  3.   i.  A65 

DOWER. 

1.  A  marriage  celebrated  in  Scothnd 
(but  not  between  persons  who  go 
thither  to  evade  the  Jaws  of  England) 
will  entitle  the  woman  to  dower  in 
England.  IldertonY.  Ilderton^  Trin, 
33  Geo.  3.  ii.  145 

2.  The  lawfulness  of  such  a  marriage 
may  be  tried  by  a  jury  :  therefore  a 
replication  to  a  plea  of  "  ne  ungues 
**  accoupW  in  a  writ  of  dower,  al- 
leging a  marriage  in  Scotland,  may 
conclude  to  the  country;  and  in 
such  a  replication  it  is  not  necessary 
to  state  that  the  marriage  was  had  in 
any  place  in  England  by  way  of 
venue.  ii.  ib. 


E. 

EAST  INDIES. 

See  Affidavit,  No.  5.  Interest, 
No.  1. 

Quaere,  Whetiier  the  sfat.  7  Geo.  1.  st. 
1.  c.  21.  does  not  extend  to  all  trad- 
ing by  Briiish  subjects  in  the  East 
Indies'?  Sumner  v.  Green,  Mic.  30 
Geo.  3.  i.  301 

EJECTMENT. 

See  Copyhold,  No.  2.  5.  Practice, 
No.  35. 

ERROR,  WRIT  OF. 

See  Agrbement,  No.  3.  Exchequer 
Chamber,  Court  of.  No.  1,  2. 
Peer,  No.  2.  Pleading,  No.  83. 
Practice,  No.  31.  3t.  39. 


1.  Though  it  appears  on  the  return  to 
a  certiorari,  that  no  bill  was  filed  in 
the  court  of  King*8  Bench  against 
the  defendant,  (in  an  action  there  by 
bill,)  in  the  term  of  which  the  de- 
claration is  entitled,  but  that  a  bill 
was  filed  against  him  by  the  plaintiff 
in  th^ Jbllowing  vacation,  it  is  not  rr- 
roneous,  if  it  also  appears  that  the 
bill  was  filed  of  the  preceding  term. 
Parrot  v.  Spragqon,  HiL  36  Geo.  3. 


II.  60S 


ESCAPE. 


An  action  of  debt  will  lie  against  a 
gaoler  for  the  escape  of  a  prisoner  in 
execution,  though  the  escape  were 
without  the  knowledge  or  fault  of 
the  gaoler,  who  in  such  case  can 
avail  himself  of  nothing  but  the  act 
of  God  or  the  king's  enemies,  as  an 
excuse.  Ahept  v.  Eyles,  Trin.  3- 
Geo.  3.  ii.  108 

ESTATE  TAIL. 

See  Copyhold,  No.  1.  3,  4?,  Discon- 
tinuance OF  Estate,  No.  1. 

1.  By  a  marriage  settlement  lands  were 
limited  to  ^.for  life,  remainder  to  B. 
for  life,  with  intermediate  remaind- 
ers, remainder  to  the  heirs  of  the 
body  of  jB.  a.  became  a  bankrupt, 
and  by  an  act  of  parliament  passed 
to  vest  his  estates  in  trustees  for  tbe 
payment  of  his  debts,  &c.  the  lands 
were  given  after  payment,  &c.  to  B. 
for  life,  with  such  remainders  over  (in 
general  terms  of  reference)  as  xvere 
limited  by  the  settlement.  Under 
these  circumstances  B.  had  a  vested 
estate  tail,  of  which  a  recovery  might 
be  suffered.  Goodright  v.  Rigby, 
Trin.  32  Geo.  3.  ii.  46 

2.  A  limitation  in  a  deed^  to  the  use  of 
A.  for  life,  with  remainder  to  ihejirst 
son  of  the  body  of  A.  lawfully  issuingi 
and  Jbr  default  of  such  issue,  to  the 
second,  third,  and  other  sons  of  A. 
and  of  the  several  heirs  male  of  the 
body  and  bodies  of  all  and  every  such 
son  and  sons  respectively  issuing,  gives 
an  estate  in  tail  male  to  the  first  son 

Of 
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of  A.     Owen  v.  Sfnyth^  HiL  36  Geo. 
3.  ii.  594 

EVIDENCE. 

See  Agreement,  No.  9.  Annuity, 
No.  5.  Assumpsit,  No.  12.  Bank- 
rupt, No.  19.  Bills  of  Exchange, 
No.  6.  Pleading,  No.  12.  Va- 
riance. 

1.  The  verbal  declarations  of  an«  auc- 
tioneer at  the  time  of  the  sale,  are 
not  admissible  evidence  to  contradict 
the  printed  conditions.  Gunnis  and 
Others  v.  Erharl,  Mic.  30  Geo.  3. 

i.  289 

2.  A.  having  given  a  bond  to  B.  for  the 
payment  of  money,  which,  it  is  un- 
derstood between  them,  is  to  be  ap- 
plied towards  indemnifying  B.  from 
the  expences  of  an  election  in  which 
B.  is  a  candidate;  in  an  action 
brouglit  by  C  against  X).  for  money 
advanced  and  services  performed  in 
supporting  the  interest  of  B^  at  the 
request  of  D.,  A.  is  not  a  competent 
tvitness.  Trelavoneyv*  Thomas,  Mic, 
30  Geo.  3.  i.  303 

3.  An  inquisition  made  by  the  sherilTs 
jury  to  ascertain  the  property  of 
goods  taken  under  aji.ja.  though 
found  in  favour  of  A»  is  not  admis- 
sible evidence  in  an  action  of  trover 
for  the  goods  brought  by  A*  against 
the  sheriff.  Latkovo  v.  Eamcry  HiL 
35  Geo.  3.  ii.  437 

4.  In  an  action  against  A,  for  enticing 
the  servant  of  B.  from  his  service,  it 
is  sufficient  evidence  of  the  entice- 
ment that  A,  asked  the  servant  to 
enlist  in  the  army,  and  afterwards 
gave  him  money.  Keane  v.  Boycott ^ 
East.  35  Geo.  3.  ii.  511 

5.  A.  devised  lands  to  B.  and  after- 
wards upon  his  marriage  conveyed 
them  by  lease  and  release  to  trustees 
to  other  uses,  with  the  usual  limit- 
ations in  marriage  settlements.  Parol 
evidence  was  not  admissible  to  shew 
that  A.  meant  his  will  to  remain  in 
force,  unrevoked  by  the  subsequent 
conveyance.  Goodtitle  v.  Otivai/, 
East.  35  Geo.  3.  ii.  516 

6.  A  person  who  is  employed  to  sell 


goods,  and  is  to  have  for  himself 
whatever  money  he  can  procure  for 
them,  beyond  a  stated  sum,  is  a  com- 
petent witness  to  prove  the  contract 
between  the  buyer  and  the  seller. 
Benjamin  v.  Porteus,  Hil.  ^6  Geo.  3. 

ii.  590 

EXCHEQUER  CHAMBER, 

Court  of, 

1.  The  court  of  Exchequer  Chamber  is 
bound  to  allow  double  costs  to  the 
defendant  in  error,  on  the  affirmance 
of  a  judgment  of  tlie  King's  Bench. 
Shepherd  v.  Machreth  in  error,  Hil, 
34  Geo.  3.  ii.  284 

2.  But  it  is  entirely  a  matter  in  the  dis- 
cretion of  that  court,  whether  interest 
shall  be  allowed  or  not,  on  such  af- 
firmance, ii.  ib. 

EXCISE,  OFFICERS  OF, 
See  Costs,  No.  12, 1&. 

EXECUTION. 
See  Practice,  No.  52. 

EXECUTOR. 

Executors  are  not  liable  to  co^ts  on  a 
judgment  as  in  case  of  a  nonsuit^ 
under  the  siat,  14  Geo.  2.  c.  17.  Booth 
V   Holt,  Hil.  34  Geo.  S.  ii.  277 

EXECUTOR  DE  SON  TORT, 
See  Pleading,  No.  2. 


F. 

FEES. 

The  warden  of  the  Fleet  has  no  right 
to  demand  an  additional  fee  for  ex- 
pedition in  returning  a  writ  of  habeas 
corpus.  Johnson  v.  Smith,  Hil.  29 
Geo.  3.  i.  105 

FEME  COVERT. 
See  Baron  and  Feme,  Copyhold. 

FINE. 
See  Annuity,  No.  4. 

1.  Rules 
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L.  Rnlei  of  court  retpectiog  Ibc  pauing 
'  ifineo.  •  i.filM,J37 

3.  jf.  leifed  io  fee  of  landa  dies  iMvJng 
■B-  fail  heir  ■  {emc-comt.  Upeafais 
death  a  stranger  makta  a  toctious 
«nti^'  on  the  bada,  ContinuM  in  pos- 
•CMion,  and  levies  a  Jine  sur  cogni- 
xance  de  droit  come  ceo,  with  proclam- 
atioM,  B.  afterwardB  diet  wider  co- 
verture, no  entry  having  been  made 
On  her  hehatf  to  avoid  tne  fine,  leav- 
itig  C.  her  heir  of  the  age  of  twenty - 
one,  of  sound  mind,  out  of  priEon, 
and  within  the  realm.  The  fine  is  a 
bar  to  the  ri^ht  of  C.  unless  he  make 
his  claim  within  five  years  after  the 
death  of  B.  Dillon  t.  Leman,  Mic. 
S6  Geo.  S.  ii.  584 

FOREIGN  LAWS. 
See  America. 
FRAUDS,  STATUTE  OF. 
J.  and  B.  enter  into  a  verbal  agree* 
■nent  for  the  sale  of  goods,  to   be 
deliverod  to  ^.  at  a  future  period  : 
ibere  is  neither  earnest  paid,  a  note 
or  memorandum  in  writmg  signed, 
nor  any  part  of  the  goods  (Telivered : 
this  contract  is  void,  bdn?  within  the 
statute  of  frauds,  tliougn  it  is  exe- 
cutory,  and  though  it  has  been  ad- 
mitted by  B.  in  his  answer  to  a  bill 
in  Chancery  filed  by  A.     Rondeau  v. 
Wyalt,  Tnn.  32  Geo.  3-  ii.  63 

G. 
GAMING. 

See  HoKSE  Race. 
GLEANING. 
I.  No  persons  have  a  right  to  glean  in 
[he  harvest  field  by  the  common  law. 
Steel  V.  Houghton  and  Us.  Tria.  28 
Geo.  S.  i.  SI 

ir.  Nor  have  the  poor  of  a  parish,  le- 
gally settled,  such  a  right.  i.  ib. 
3.8.  P.   IVorlledge  v.  Mmnmg,  East. 
26  Gfo.  3.                                  i.  n.53 
GRANT. 

See  QUAUE  IMPEDIT. 


GUARANTEE. 

A.  liftving  tent  an  order  to  B.  for  cer- 
tain goods,  C  andertaltei  to  guaran* 
tee  payment  to  B.  upon  an  under- 
taking of  D.  to  indemnify  C. ;  H.  ac- 
cordingly infomu  C.  that  the  goods 
aire  preparing,,  and  afterwards  ships 
them  for  A-  without  giving  notice  (a 

C.  that  they  are  sbipp^.  After- 
i^ards  I),  desires  to  recal  his  indeni- 
tiity,  upon  which  C  writes  to  B.  to 
know  whether  he  had  executed  the 
order,  to  which  no  answer  is  given 
by  B.  for  a  considerable  liroe,  he 
having  gone  abroad  in  the  interim. 
Upon  this  C.  supposing  from  the  si- 
lence of  B.  that  the  order  was  not 
executed,  gives  up  his  indemnity  to 

D.  C.  still  remains  liable  to  H.oa 
his  guarantee,  Oxle^  v.  Young,  Hil, 
S6Geo.S.  ii.6l3 


HIGHWAYS. 

iiee  Flxapinq,  No- 12. 

HORSE. 

^e0  Warbanty. 

HORSE  RACE. 
Wlicre  by  the  terms  of  a  horse  race 
the  entrance  tnoneif  is  to  be  ^iven  to 
the  second  best  horse,  and  it  is  doubt- 
ful on  the  wording  of  those  tcrmi, 
whether  oil  the  money  paid  at  the 
entering  each  horse,  is  to  be  con- 
sidered OS  enCrnnce  money,  the  court 
will  put  such  a  construction  on  the 
terms  as  will  include  the  tohoie  in  the 
description  of  entrance  monet/  to  be 
given  to  the  second  best  horse,  being 
most  agreeable  to  slat.  13  Geo.  2.  e. 
19.  *.  2.  and  7-  Domson  v.  Scritvi. 
East.20  Geo.3.  i.  218 

HORSE  WARRANTY. 

Sec  WARRARTlf. 
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I. 

.  INFANT.   ':. ;.;';. 

See  Slave. 

A  warrant  of  attornev  given  by  ah.  infant, 
18^  absolutely  voia,  wbiph  Uie  court 
will  not  confirm^  tbou|[h  the  infant 
appear  to  hate  given  it,  knowing  it 
was  not  valid,  for  tlie  purpose  of  col- 
lusion. Saunderson  v!  Mfirr,  JMic. 
29G<o.8.  1,75 

INFANT  EN  VENTRE  SA  MERE. 
See  Dxvisfe,  No.  6. 

i 

An  infant  en  ventre  sa  mere,  is  consi- 
dered as  born,  for  all  purposes  which 
are  for  his  own  benefit.  Doew.  Clarke, 
Hil  35  Geo.  3.  ii.  399 

INQUIRY,  WRIT  OF. 
See  Bill  of  Exchange,  No.  1,  2,  3. 

INSOLVENT. 
S9€  LoBpa'  Act. 

INSURANCE, 
See  Partners.    Policy. 

INTEREST. 

1.  A  bond  is  given  by  A.^  B.  and  C.  to 
X>.,  reciting  "that  A.  having  received 
"  from  D.  a  certain  sum  ofmoney  in 
"  the  East  Indies^  had  drawn  bills  of 
'<  exchange  there  payable  to  D.  on 
''  a  house  in  England;  and  that  the 
*'  obligors  had  agreed  with  D.  that 
**  if  the  bills  should  not  be  accept- 
^<  ed  and  paid,  they  would  pay  the 
**  amount  thereof,  with  interest  Jrom 
**  the  day  of  their  respective  dales,  by 
'*  ttwy  of  penalty*\  with  a  condition 
to  be  void  if  the  bills  should  be  ac- 
cepted and  paid  according  to  the 
tenor  thereon  On  non-payment  of 
the  bills,  X).  is  entitled  to  recover  no 
more  than  the  amount  of  them  with 
interest  from  the  time  of  their  become 
iug  due,  Orr  v.  C/turchill,  East.  *29 
Ceoi  3,  i.  227 


3.  lor  aasumpsit  Ant  work  and  labbur 

and'idoney  paid,  the  jury  will  in  the 

\.  .verdict ^akttlateintcreat'OB  the  mo^ 

'  tie^Ttally  advanced^  but  nbt  on  the 

-ckiimiges  for  the  work  aad  labour. 

Urdammey  v*  Thenua^  Mic.  30  Qeo.  3. 

,         i.303 

JOINDER  IN  ACTION. 

See  AGREEnrENTi.  No.  I3v  Assumpsit, 

No.  18.     BAROtf  AND  Fe^e,  ^0,^1. 

IRELAND. 

See  Bankrupt,  No.  29,  3Q.    Reco- 
very, No.  3. 


L. 


LANI>.TAX. 

A  house  within  the  limits,  of  ^n  hospi- 
tal, appropriated  to  an  o^f^r  of  tne 
hospital  for  the  time  being, )«  hot'  as- 
sessible  to  the  land-tax.  Harrison  v. 
Bulcock  and  Others^  Hil  28  Geo.  3. 

1168 

LEGACY. 

L  Where  there  is  a  devise  to  A.  for  life, 
of  the  rents  and  profits  of  ii  real 
estate,  and  the  Interest  and  dividends 
of  personal  property,  and  after  his 
death,  the  whole  estates  both  real 
and  personal  to  be  divided  between 
B.  and  C.  the  executors  and  trustees 
are  bound  to  pay  to  A*  the  annual 
produce  of  the  personal  as  well  as 
real  property,  especially  if  the  per- 
sonal property  be  money  in  the  funds, 
without  requiring  s(  receipt  stamped 
as  for  a  legacy-  Green  v.  Crq/lf  East. 
32  Geo.  3.  .   .       ii.  80 

2.  Where  two  legacies  of  the  same  sum 
are  bequeathed  to  the  same  person 
by  different  instruments,  t^i;;.  one  by 
a  will,  and  the  other  by  a  codicil,  the 
legatee  is  entitled  to  both  unless  there 
be  some  circumstance  to  shew  the  in- 
tention of  the  testator,  that  he  should 
take  but  one.  James  v.  Semmens, 
Mic.  34  Geo.  3.  ii.  213 

3.  A  bond  conditioned  for  the  payment 

of 
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of  a  sum  of  money  to  such  person  as 
A'  shall  by  will  appoint,  does  not  be- 
come absolute  by  the  non-payment  to 
the  residuary  legatee  of  ^.,  no  specific 
appointment  having  been  made  by 
him.  Buckland  v.  Barton^  East.  33 
Geo.S.  ii.  136 

i.  A  power  of  appointing  by  will  is  not 
executed  by  a  mere  devise  of  the  re- 
sidue, ii.  ib. 

LEVARI  FACIAS  DE  BONIS 
ECCLESIASTICIS. 

See  Practice,  No.  15. 

LIEN. 

See  Attornies,  No.  1,  2. 

1.  A  quantity  of  timber  placed  in  a 
dock  on  the  bank  of  a  navigable 
river,  being  accidentally  loosened,  is 
carried  by  the  tide  to  a  considerable 
distance,  and  Icfl  at  low  water  upon 
a  towing  path.     A.  finding  it  in  that 

'  situation,  voluntarily  conveys  it  to  a 
place  of  safety,  beyond  the  reach  of 
the  tide  at  high  water.  A.  has  no  lien 
on  the  timber  for  the  trouble  or  ex- 
pense to  which  he  may  have  put  him- 
self in  the  carriage  of  it,  but  is  liable 
to  an  action  of  trover,  unless  he  de- 
liver it  up  to  the  owner  on  demand, 
though  nothing  be  tendered  by  the 
owner  by  way  of  compensation.  Ni- 
cholson V.  Chapman^  Mic.  34"  Geo,  3. 

ii.  254 

2.  But  probably  in  such  case  A.  might 
maintain  an  action  against  the  owner 
for  a  compensation.  ii.  ib. 

LIMITATIONS,  STATUTE  OF. 

See  Bankrupt,  No.  25.  Customs, 
Officers  of.  Fine.  Pleading, 
No.  41. 

Where  a  bill  of  exchange  is  drawn  pay- 
able at  a  certain  future  period,  for 
the  amount  of  a  sum  of  money  lent 
by  the  payee  to  the  drawer  at  the 
time  of  drawing  the  bill,  the  payee 
may  recover  the  money  in  an  action 
for  nioriey  lent,  although  six  years 
have  elaj)scd  since  the  time  when  the 


loan  was  advanced ;  the  Statute  of 
Limitations  beginning  to  operate  only 
from  the  time  when  the  money  was  to 
be  repaid,  i.  e,  when  the  bill  becomes 
clue.  Witterskeim  v.  the  CoutUess 
Doxvager  of  Carlisle^  Eeut.  SI  Geo.  3. 

1.631 

LONDON. 

See  Auction KXR. 

1 .  Qjucere,  How  far  the  Freemen  of  the 
City  of  London  have  a  right  to  be  ex- 
empted from  the  payment  of  all  tolk 
and  port  duties  throughout  England 
(except  the  prizes  of  wines),  in  what- 
ever place  the^  reside,  and  though 
they  have  obtamed  their  freedom  by 
purchase  ?  Corporation  of  London  v. 
the  Corporation  of  Lynn^  East,  29 
Geo.  3.  i.  n.  *206  &  216 

2.  The  Court  of  Requests  for  the  City 
of  London  has  no  jurisdiction  in  a 
suit,  unless  both  the  plaintiff  and  de- 
fendant are  resident  within  the  city. 
Brooks  v.  Moravia,  Mic,  34  Geo,  3. 

ii.220 

LORDS'  ACT. 

1.  Where  a  prisoner  has  been  brought 
into  court  to  be  discliarged  under  the 
Lords*  Act,  and  upon  his  examination 
the  court  have  refused  to  discharge 
him,  they  will  not  afterwards  discharge 
him  on  that  act,  though  he  make  an 
affidavit  stating  circumstances,  in  an- 
swer to  the  cause  shewn  against  his 
discharge  on  his  former  examination, 
and  that  those  circumstances  were  not 
then  disclosed,  by  mistake.  Thornton 
and  Another  v.  Dumphy^  Ilil,  29  Geo, 
3.  i.  101 

2.  The  5th  section  of  26  Geo,  3.  c,  U. 
is  only  meant  to  remedy  a  neglect  in 
not  taking  the  benefit  of  the  Lords 
Act,  within  the  time  limited  by  that 
act.  i.  ib, 

LOTTERY. 

See  Assumpsit,  No.  2.     Bankrupt, 

No.  1. 

I .  In  an  affidavit  to  hold  to  bail  on  the 
lottery  acts,  it  is  sufficient  to  state  that 

the 
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the  defendant  "  insured  or  caused  to 
"  beinsured*\&c.  Pritchettv,  Cross, 
Hil.  32  Geo.  3.  ii.  17 

2.  In  an  action  for  the  penalties  of  the 
lottery  acts,  it  is  sufficient  if  the 
process  state  the  sum  to  which  they 
amount  as  the  debt,  without  describ- 
ing it  as  arising  from  penalties,  or 
specifying  the  offence,  provided  there 
be  an  affidavit  for  that  purpose ;  and 
it  is  also  sufficient  compliance  with 
the  Stat.  33  Geo.  3.  c,  6t2.  s.  38.  to 
state  in  the  process  that  the  plaintiff 
is  "  appointed  by  the  commissioners 
'*  of  his  majesty's  stamp  duties  to 
**  prosecute."  King  v.  Pacey^  HiL 
36  Geo.  3.  ii.  601 


M. 

MANUMISSION. 
See  Slave. 

MARRIAGE  IN  SCOTLAND. 
See  Dower. 

MONEY  HAD  AND  RECEIVED, 

PAID,  &c. 

See  Assumpsit. 

MORTGAGOR.    MORTGAGEE. 
See  Agreement,  No.  5,  6. 


N. 

NEW  ASSIGNMENT. 
See  Pleading,  No.  18. 

NOLLE  PROSEQUL 

Where  the  cause  of  a  demurrer  to  a  de- 
claration is,  that  the  counts  are  im- 
properly joined,  the  plaintiff  cannot 
enter  a  }ioUe  prosequi  as  to  some,  and 
leave  the  others  remaining.  Rose  Sf 
Ux.  V.  Bailer  and  Others,  Hil,  29 
Geo.  3.  I.  108 


NONSUIT,  Judgment  as  in  Case  of. 
See  Practice,  No.  9.  32. 

NOTICE. 
See  Warranty. 

NOTICE  OF  ACTION. 

The  lord  of  a  manor,  who  is  also  a 
justice  of  the  peace,  is  entitled  to  a 
month's  notice  of  an  action  brought 
against  him  for  taking  away  a  gun  in 
the  house  of  a  person  unqualified  to 
kill  game,  by  the  stat.  24  Geo.  2.  c.  44. 
for  it  will  be  presumed  that  he  acted 
as  a  justice.  Brigss  v.  Sir  Frederick 
Evelyn  i  Trin.  32  Geo.  3.  ii.  114 

NOTICE  TO  APPEAR. 
See  Practice,  No.  6, 7- 

NOTICE  OF  BAIL. 

See  Attachment  op  Contempt, 
No.  3.  .Practice,  No.  11,  12. 

NOTICE  OF  MOTION. 
See  Practice,  No.  32. 

NOTICE  TO  QUIT. 

See  Distress,  No.  3. 
Tenant  for  life  makes  a  lease  for  


years  to  commence  on  a  certain  day, 
and  dies  (before  the  expiration  of  the 
lease)  in  the  middle  of  a  year.  The 
remainder- man  receives  rent  from  the 
lessee  (who  continues  in  possession, 
but  not  under  a  fresh  lease)  for  two 
years  together,  on  the  days  of  pay- 
ment mentioned  in  the  lease.  This 
is  evidence,  from  which  an  agree- 
ment will  be  presumed  between  the 
remainder-man  and  lessee,  that  the 
lessee  should  continue  to  hold  from 
the  day,  and  according  to  the  terms 
of  the  original  demise ;  so  that  notice 
to  quit  ending  on  that  day  is  proper. 
RoCt  on  dcm.  J  or  dan  y  v.  Ward,  Hil* 
29  Geo.  3.  I  97 

NOTICE 
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NOTICE  OF  TRIAL. 
Set  Practicv»  No.  S.  15. 

O. 

OFHCE. 
fior  Ao«xsuB«T,  Mo.  11, 12. 

OFFICER,  mntaty.  Pay  of.   ' 
See  Annuity,  No.  4. 


P. 

PARTNERS. 

See  Aqrxkmsntj  No.  4?.  13*  18* 

A.  and  B.  are  engaged  in  a  partnefBhip 
in  insuring  ships,  &c.  which  is  car- 
ried on  in  the  name  of  A.,  and  A, 
pays  the  whole  of  the  losses.  Such 
a  partnership  being  illegal  bj  stat.  5 
Oeo*  UcAS.  A,  cannot  maintain  an 
action  against  B.  to  recover  a  share 
of  the  money  which  has  been  so  paid. 
Mitchell  V.  Cockbume^  Mic.  S.5  Geo. 
8.  ii.  S79 

PATENT. 

A  patent  was  granted  to  A.  for  a  neto 
invented  method  of  using  an  old  en- 
gine, in  a  more  beneficial  manner 
than  was  before  known.  The  speci- 
fication stated  that  the  method  con- 
sisted of  certain  principles f  and  de- 
scribed the  mode  of  applying  those 
principles  to  the  purposes  of  the  in- 
vention: and  an  act  of  parliament, 
reciting  the  patent  to  have  been  for 
the  making  and  vending  certain  en- 
gines  by  him  invented,  extended  to 
.^4*  for  a  longer  term  than  14  years, 
the  privilege  of  making,  constructing 
and  selling,  the  said  engines,  Qu, 
"Whether  under  these  circumstances 
the  patent-right  was  valid  ?  Boulton 
V.  BuU,  East.  35  Geo.  3.  ii.  463 

PAYMENT  OF  MONEY  INTO 

COURT. 

1»  The  plamtiff  in  replevin  may  pay  the 


rent  into  court  for  which  the  defend- 
ant avows.  Vernon  r»  Wynne^  Trin, 
3SGeo.S.  i.24 

2.  Qo.  Whether  the  defendant  can  de- 
mur to  the  evidence  af^erpaymeatof 
money  into  court?  Jenkins  v.  Tucker, 
Mic.  29  Geo.  S.  i.  90 

S.  Where  a  carrier  has  given  notice'by 
pritited  terms,  that  he  will  not  bean- 
iwetable  for  goois  above  the  value 
.  of  a  oettam  specified  sum,  uoldtt  paid 
in  proportion,  in  an  attlan  brought 
against  him  for  the  loss  of  goods 
above  that  value  (but  for  whidi  he 
has  not  been  paid  an  extraordmary 
price)^.he  may  pay  into  coui:t  the  sam 
specified.  Htdton^lIx.^.BoUon^B. 
A.  East.  22  Geo.  S.  i.  n.  299 

4.  Paycdent  of  moticy  into  court  on  the 
whole  declaration,  in  an  action  ob  a 
bill  of  exchange^  is  such  an  admission 
of  the  validity  of  the  biH,  as  to  pre- 
vent the  necessity  of  proving  Ae 
handwriting  of  the  drawer.  Gut* 
teridge  v.  Smith,  Mic*  35  Oeo.  3. 

u.  374 

5.  Qu.  Whether,  afler  paying  money  in- 
to courti  there  can  oe  a  noosiuf  ? 

ii.f& 

PEER. 

1.  Qtf.  Wliether  a  peer  of  parliament 
can  be  sued  in  the  King*8  Bench  by 
bill?  Earl  of  Lonsdale y.  LittledaJe, 
in  the  Exchequer  Chamber,  in  errgr, 
Mic.  34  Geo.  3.  ii.  267 

2.  But  having  pleaded  in  chief  to  a  bill 
filed  against  him  in  that  court,  he 
cannot  afterwards  assign  for  error 
that  he  ought  to  have  been  sued  by 
original  tcrit^  and  not  by  bill.  S.  C. 
in  the  House  of  Lords,  in  error,  East, 
34  Geo.  3.  ii.  299 

PLEADING. 

Se«DowsR,  No.2.  RsauEsm,  Court 

OF,  No.  1. 

1.  In  order  to  maintain  a  writ  of  right, 
the  demandant  must  shew  aA  actual 
seisin  by  taking  the  espleetf,  either  io 
himself  or  the  ancestor  from  whom 
he  claims.  Dally  v.  King,  East-  28 
Geo*  3.  i.  1 

2.  In 
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2.  la  an  action  against  executora  id 
their  own  Hgbt,  on  a  coveoant  for 
good  title  andquiet  enjoynent  ^aiast 
"any  person  or  penons  whuevfr"* 
contained^in  «n  asaignment  of,a  lease 
of  ike  teetator,by  way  of  mortgage, 
ibc  declaration  must  shew  &  breAch 
by  some  act  of  the  covcnantore.  No- 
lue  V,  King  and  Attolher,  Trin.  28 
Geo.  ».  i.  3+ 

3.  In  an  action  of  debt  on  a  simple  con- 
tract, the  declaration  is  good,  though 
it  specify  a  Icke  sum  in  the  several 
counts,  than  is  demanded  in  the  re- 
cital of  the  writ,  and  yet  assigns  as  a 
breach  of  non-payment  uf  the  sum 
demanded  in  the  writ.  M'QuU/in  v. 
Cox,  Trin.  29  Geo.  3.  i.  S*9 

i.  In  such  action  the  plaintiff  may  prove 
and  recover  a  leitt  sum  than  is  stated 
to  b?  due.  uib. 

5.  Aq  action  of  debt  on  a  pramissory 
note  payable  by  insialmenta,  will  not 
lie  till  the  last  .day  of  payment  be 
paat.  Rudder  v.  Price,  Htl.  31  Geo. 
3.  i.  54.7 

6.  Where  in  art  ides  of  agreement  under 
a  penalty,  there,  are.  niutual  cove- 
nants between  A.  and  B.  to  do  cer- 
tain acts,  and  also  a  covenant  which 
got*  to  the  uihole  ootuideralion  on  each 
tide,  to  an  action  of  dqbt  foe  the  pe- 
nalty brought  by  A.  against  B,  on 
account  of  the  non-nerforinance  of 
bis  part,  B,  mpy  plead  in  bar  a 
breach  bv  A.  of  the  covenant  which 

foes  to  the  whole  consideration.  The 
iuke  qf  St.  Alban't  1.  Shore,  Trin. 
29  Geo.  3.  i.  270 

7.  So  that  where  in  articles  of  agree- 
ment  for  the  sale  of  lands,  it  was 
agreed  that.^.  tho  seller  should  take, 
in  part  of  payraeot,  a  conveyance  of 
other  lands  belonging  to  B.  the 
buyer,  and  it  was  also  agreed  "  that 
«  all  timber  trees  which  were  upon 
"  any  of  the  estates  should  be  valued 
"  by  appraisers,  and  paid  for  by  the 
"  respective  purchasers  at  a  given 
",  time  i"  to  an  action  of  debt  brought 
by  A-  against  B.  for  the  peoalty,  on 
bis  refusal  to  complete  the  purdiase, 
B.  pleaded  that  A,  before  the  time 


cut  down  ft'  e«rtaio 


of  trees, 
«c.  i.  270 

8.  To  entitle  t^uit  to  a  penalty,  the 
plaintiff  must  shew  a  strict  perform- 
ance on  his  part. ,  i.  16. 
Qu.  A.  baving  covenanted  to  make 
a  good  title  to  yB-at  his  expence, 
whether  it  be  a  good  averment  that 
A.  VBS  ctpaUet  rmadjf,  awl  tnliUK  to 
make  a  good  title,  it  B.  would  nave 
preparedithe  coiiveyai)ces?   ,    .  *.  ib. 

10.  Qn.  Also,  whether  a  breach  was 
well  assigaed,  stating  thatjB.  did  not 
nor  would  accept  the  title ;  whether 
it  ought  not  to  have  been  shewn  that 
A.  tendered  a  good  title  to  him,  which 
he  refused  ?  i.  ih. 

11.  But  where  there  are  mutual  cove- 
nants which  do  not  go  to  the  whole 
consideration,  the  breach  of  one  can- 
not be  pleaded  ia  bar  to  aa  aotioit 
for  the  breech  of  tbe  other.  Boone 
v.  £yre,  B.  R.  Eait.  17  Geo.  S- 

i.n.273 
[Seepoit.  No.26.S7.] 

12.  Id  trespass,  a  plea  of  justification 
Stating  tJiat  a  public  highway  led 
from  another  highway  [leading  fiwn 
A.  to  B. )  in,  through,  over,  and  idting 
the  locus  in  guo,  to  a  certain  other 
highway,  (leading  from  C.  to  D.) 
was  well    supported   by    evidence, 

firovinr  that  the  way  in  questtoD  led 
rom  the  terminal  iquo,  t>i2>  the  way 
leading  from  A.  to  S.  over  tbe  locut 
in  auo  to  a  different  way  called  E. 
ana  along  thai  wav  into  the  way  lead- 
ing from  C  to  D.  die  lemimu  ad 
quem.  Route  v.  Bardin  and  Olhmrt, 
Hii.  30  Geo.  3.  i.  3S1 

13-  In  pleading  a  puUio  highway,  it  is 
not  neoesaary  to  state  any  termiiu. 

i,  ib, 

14-  In  Qwor*  impadit,  the  plaintiff  bav- 
ing  stated  his  title  in  tbe  declaration, 
tbe  defendant  pleads  his  own  title' in 
bar,  ifi  deducing  which,  several  inci- 
, dental  points  are  also  stated:  -die 

plaintiff  m  tbe  replication  set*  forth 
essential  matter,  which  would  Aitly 
avoid  the  defendant's  title,  but  does 
itby  way  of  inducement  to  a  trsiverae 
of  one  of  those  iacideatal  points, 
with 
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with  which  traverse  the  replication 
concludes  ;  the  defendant  in  the  re- 
joinder takes  no  notice  of  the  tra- 
verse in  the  replication,  but  traverses 

■  the  matter  of  inducement  which  pre- 
cedes it.  This  rejoinder  is  good,  and 
may  well  pass  by  the  traverse  in  the 
replication,  that  traverse  being  an  im- 
material  one.  Thrale  and  Others  v. 
The  Bishop  of  London  and  Others, 
East.  30  Geo.  3.  i.  376 

15.  In  pleading  a  right  in  co-parceners 
to  present  to  an  advowson  bv  turns, 
it  is  good  to  state  that  the  right  arose 
because  they  did  no/ agree  to  present. 

utb. 

16*  In  a  Quare  impedit  brought  against 
A.  and  B.  tenants  in  common  of  an 
advowson  (being  assignees  of  two  co- 
parceners, who  do  not  agree  to  pre- 
sent) A.  suffers  judgment  by  default, 
and  B.  dies  pending  the  writ.  This 
judgment  is  a  bar  to  another  Qfiare 
impedit  brought  by  A.  and  C  the 
representative  of  b.  (in  which  A.  is 
summoned  and  severed)  to  recover 
the  same  presentation,  but  is  not  a 
bar  to  C.*s  right  to  recover  on  the 
next  avoidance  in  his  turn.  Barker 
and  Another  v.  the  Bishop  of  Lon- 
don and  Others^  Mic.  26  Geo.  2. 

i.  n.  412 

17.  The  bankruptcy  of  the  defendant 
cannot  be  pleaded  in  bar  to  an  action 
of  covenant  for  rent,  on  an  express 
covenant.  Mills  v.  Auriol,  Trin.  80 
Geo.  3.  i.  433 

N.  B.  The  judgment  in  this  case  was 
affirmed  by  the  court  of  King's 
Bench  on  a  writ  of  error.  See  4  Term 
Rep.  B.  R.  94. 

18.  In  trespass  for  breaking  and  enter- 
ing the  plaintiff's  house,  and  expel- 
ling  him  from  it,  a  justification  as  to 
the  breaking  and  entering  will  cover 
the  whole  declaration,  for  the  expul- 
sion is  to  be  considered  as  mere  mat- 
ter of  aggravation,  and  not  as  mak- 
ing the  defendant  a  trespasser  ab 
initio,  unless  the  plaintiff  insist  upon 
it  as  a  substantive  trespass,  by  a  re- 
plication or  nexv  assignment.  Taylor 
v.  Cole  and  Atio^her,  in  the  Exchequer 


' 


Chamber,  in  error.     Mil.   3 1  Geo.  3. 

i.  555 

19.  Where  in  an  action  of  assumpsit  on 
a  bill  of  exchange  with  the  usual 
money  counts,  the  defendant  pleads 
nil  debet  to  the  count  on  the  bill,  but 
does  not  plead  at  all  to  the  other 
counts,  after  a  verdict  for  the  plain- 
tiff, the  defendant  shall  not  take  ad- 
vantage of  his  own  mispleading  in 
arrest  of  judgment.  Harvey  v,  Ri- 
chards, Trin.  31  Geo.  3.  i.  644* 

90.  A.  being  possessed  of  a  term  of 
years,  conveys  it  byway  of  mortgage, 
and  joins  with  the  mortgagee  in  a 
lease  for  a  shorter  term,  according  to 
their  respective  estates  and  interests, 
and  the  lessee  covenants  with  the 
mortgagor  and  his  assigns  to  pay  rent 
and  repair.  During  the  lease  the 
term  with  all  the  estate  and  interest 
of  mortgagor  and  mortgagee  becomes 
vested  in  the  assignee  of  the  rever- 
sion. The  mortgagor  may  afterwards 
maintain  an  action  of  covenant  against 
the  lessee,  the  covenants  being  in 
^ross.  Russell  v.  Stokes^  in  error, 
in  the  Exchequer  Chamber,  Hil.  31 
Geo.  3.  i.  562 

21 .  A.  being  possessed  of  a  quantity  of 
land  in  a  common  field,  and  having  a 
right  of  common  over  the  whole  field, 
and  B.  having  also  a  right  of  com- 
mon over  the  whole  field,  they  enter 
into  an  agreement,  for  their  mutual 
advantage  and  convenience,  not  to 
exercise  their  respective  rights  for  a 
certain  term  of  years,  and  each  co- 
venants to  that  effect.  If  during  the 
term  the  cattle  of  B.  come  upon  the 
land  of  A.,  he  may  distrain  them  da- 
mage feasant ;  for  the  general  rule, 
that  one  commoner  cannot  distrain 
the  cattle  of  another,  is  superseded 
by  the  special  agreement ;  by  which 
(with  regard  to  A.)  B.  became  a 
stranger :  and  A.  may  in  his  replica- 
tion, (in  answer  to  a  plea  pleaded  by 
B.  of  his  right  of  common,  in  bar  of 
the  cognizance  of  A.)  set  forth  the 
special  circumstances  of  the  agree- 
ment and  covenants,  and  leave  the 
construction  of  them   to  the  court. 

IVhiteman 
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Wkifcman  v.  King^  Mic. '  32  Ged.  3. 

II.  4 

22.  To  an  action  brought  by  a  simple 
contract  creditor  against  an  executor 
de  son  tori  of  an  intestate,  the  exe- 
cutor cannot  plead  that  €ifler  action 
brought^  but  before  plea  pleadedy  he 
delivered  over  the  effects  to  the  right- 
ful administrator,  though  in  fact  no 
administration  was  granted  till  after 
the  action  was  brought :  nor  can  he 
plead  a  retainer  for  ois  own  debt  of 
a  superior  degree,  with  the  assent  of 
the  administrator.  Vernon  v.  Ck^rtu, 
in  the  Exchequer  Chamber^  in  error, 
HiLS2Geo.S.  ii.  18 

23.  Bail  above  may  justify  the  breaking 
and  entering  the  house  of  A,  the 
outer  door  being  open,  in  which  the 
principal  resides,  in  order  to  seek  for 
him,  for  the  purpose  of  rendering 
him.  Sheers  v.  Brooks,  Mic.  33  Geo, 
3.  ii.  120 

24.  Such  a  justification  is  good  without 
averring  that  the  principal  was  in  the 
house  at  the  time.  ii.  ib. 

25.  And  in  such  a  plea  an  averment 
that  the  defendants  *'  duly  became 
''  bail  and  entered  into  a  recogni- 
'^  zance"  is  sufficient  without  stating 
that  the  principal  was  delivered  to 
their  custody.  ii.  ib» 

26.  By  the  conditions  of  the  sale  of  a 
copyhold  estate,  it  was  stipulated 
that  the  purchaser  should  pay  down 
a  deposit,  and  sign  an  agreement  for 
the^  payment  of  the  residue  of  the 
purchase  money  at  a  certain  time,  on 
having  a  good  title,  and  that  he  should 
have  a  proper  surrender,  on  payment 
of  that  residue.  In  an  action  brought 
by  the  seller  for  the  non-perform- 
ance of  the  conditions  on  the  part  of 
the  purchaser,  it  was  not  sufficient  to 
state  that  the  seller  had  been  always 
ready  and  mlling  and  frequently  of* 

Jered  to  make  a  proper  surrender  on 
payment  of  the  purchase- money.  But 
the  declaration  ought  to  have  aver- 
red that  the  seller  actually  made  a 
good  title  and  surrendered  the  estate 
to  the  purchaser,  or  a  tejider  and  re- 

Jusal,  and  also  to  have  shewn  vihat 


titlethe  seller  had.   Phillips  v.  Fields 
ing,  Mic  33  Geo.  3.  ii.  123 

27*  A  replication  to  a  plea  of  ''  ne  un^ 
**  ques  accouple"  in  dower,  alleging  a 
marriage  in  Scotland,  may  conclude 
to  the  country,  and  in  such  replica- 
tion it  is  not  necessary  to  state  that 
the  marriage  was  had  at  any  place  in 
England,  by  way  of  venue.  Ilderton 
V.  Ilderton,  Trin.  33  Geo.  3.     ii.  145 

28.  To  an  action  of  trespass  for  fishing 
in  the  plaintifi^s  fishery,  the  defend- 
ant pleaded  that  the  locus  in  quo  was 
an  arm  of  the  sea,  in  which  every 
subject  of  the  realm  had  the  liberty 
and  privilege  of  free  fishing.  The 
plaiotifi*  replied  a  prescription  for  the 
sole  and  several  right  of  fishing,  and 
traversed  that  every  subject  hod  the 
liberty  and  privilege  of  free  fishing 
in  the  locus  in  quo.  This  was  a  bad 
traverse.  The  defendant  therefore 
might  well  pass  it  by  in  the  rejoind- 
er, and  traverse  the  prescriptive 
right  of  the  plaintiff  stated  in  the 
replication.  Richardson  v.  the  Mayor 
and  Commonalty  of  Orford,  in  the 
Exchequer  Chamber,  in  error,  Trin. 
33  Geo.  3.  ii.  182 

29.  A  prescription  for  common  of  pas- 
ture for  a  certain  number  of  sheep 
on  A.  every  year,  at  all  times  of  the 
year,  is  well  laid,  though  the  evi- 
dence which  proves  the  right  of 
common,  proves  also  that  the  tenant 
of  a  certain  farm  has  a  right  to  have 
the  sheep  folded  at  night  on  the 
farm  afler  they  have  fed  on  tlie  com- 
mon during  the  day.  Brook  v.  WU' 
let,  Mic.  34  Geo.  3.  ii.  224 

30.  Where  in  pleading  a  conveyance, 
it  was  stated  that  a  release  was  can- 
celled by  the  seal  of  the  releasor 
being  taken  off  and  destroyed,  or 

•  lost,  with  a  profert  of  the  residue, 
it  was  holden  to  be  good.  Bolton  t. 
the  Bishop  of  Carlisle,  Mic.  34  Geo. 
3.  ii.  259 

31.  The  omitting  to  state  the  consider- 
ation of  a  bargain  and  sale  cannot 
be  taken  advantage  of  on  a  general 
demurrer.  ii.  ib. 

32.  To  an  action  of  debt  on  a  bond 

given 
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civen  to  secure  an  annuity,  the  de- 
fendant pleaded  thatnomcA  ntemo 
rial  was  inrolled,  as  is  required  by  the 
statute;  the  replication  stated  that 
a  memorial  was  inrolled,  containing 
the  particulars  which  the  statute  di- 
rects ;  the  rejoinder  alleged,  that  the 
memorial  in  the  replication  mentioned 
did  not  truly  set  forth  the  considera- 
tion on  which  the  annuity  was  grant- 
ed. This  was  clearly  a  departure  from 
the  plea.  Duchess  of  Cumberland  v. 
Praed^  in  the  Exchequer  Chamber^  in 
error,  HiL  34?  Geo.  S.  ii.  280 

SS*  It  is  not  assignable  for  error,  that 
the  plaintiff  is  adjudged  to  be  in 
misericordia  iosteaa  of  the  defend- 
ant. A.  having  recovered  judgment 
against  B.  and  ^fi,fa.  bemg  deh'ver- 
eu  to  the  sheriff,  in  consideration  that 
An  at  the  special  instance  and  re- 
quest of  C.  had  requested  ike  sheriff 
not  to  execute  the  writ,  C.  promised 
to  pay  A,  the  debt  and  costs,  toge- 
ther with  the  sheriff's  poundage, 
bailiff's  fees  and  other  charges.  On 
a  judgment  by  default  and  error 
brought,  the  promise  was  holden  to 
be  binding  on  C.  though  it  was  not 
averred  that  the  sheriff  did  in  fact 
desist  from  the  execution,  nor  what 
the  amount  of  the  poundage,  &c. 
was,  nor  that  the  defendant  had  no- 
tice of  such  amount.  PuUin  v.  Stokes, 
in  the  Exchequer  Chamber,  in  error, 
Trin.  Si^  Geo.  S.  ii.  S12 

34.  If  a  plea  of  foreign  attachment  state 
tlie  custom  to  be,  "  that  if  any  person 
**  be  or  hath  been  indebted  to  any  other 
"  person  xvithin  the  said  citu'*,  &c.  it 
ought  to  aver  that  the  dei^ndant  in 
tlie  plaint  was  indebted  to  the  plain- 
tiff wfthin  the  city.  Morris  v.  Ludlam, 
Mic.  S5  Geo.  3.  ii.  362 

35.  A.,  having  privilege  of  parliament, 
owes  B.  a  sum  of  money,  for  which 
B.  sues  him ;  in  conseauence  of 
which,  C.  enters  into  a  bond  together 
with  A.,  conditioned  for  the  payment 
to  B.  of  such  sum  as  B.  shall  recover 
in  the  action  asainst  A.,  in  pursuance 
of  the  Stat.  4?  Geo.  3.  c.  33.  In  that 
action  B.  obtains  judgment,  and  puts 


the  bond  iii  Buit  aMtnst  C  To  ihf 
action  on  the  bond,  C.  being  uiuia 
terms  by  a  judge's  order  to  pieod  is- 
suably,  may  plead  in  bar  that  a  writ 
of  error  is  depending  on  the  judg- 
ment against  A.  Curling  v.  Innoj 
Mic.  35  Geo.  3.  ii.  372 

36.  One  tenant  in  common  cannot  stov 
alone  for  takings  cattle  damage-fcs- 
sant,  but  he  ought  also  to  make  cog- 
nizance as  baili£P  of  his  compioioo. 
Culley  V.  Spearman^  HiL  35  Geo.  % 

ii.S!!6 

37*  A.  covenants  to  build  a  house  for 
B.  and  finish  it  on  or  before  a  cer- 
tain day,  in  consideration  of  a  som 
of  money,  which  ^.  covenants  to 
pay  A.  by  instalments,  as  the  buOd- 
mg  shall  proceed.  The  finishiii;r  tbe 
house  is  not  a  condition  precedent  to 
the  paying  the  money,  but  the  cove- 
nants are  independent.  A.  there- 
fore may  nmintam  an  action  of  debt 
against  B.  for  the  whole  sum,  thoagh 
the  building  foe  not  finished  at  ibe 
time  appointed*  Terry  v.  Dnntzg, 
Hit.  35  Geo.  S.  ii.  389 

58.  An  action  on  the  case,  and  jwt  u 
action  of  trespass,  is  the  proper  r^ 
medy  for  an  injury  done  to  the  phiD- 
tiff*s  carriage,  by  the  servant  of  the 
defendant  negligently  driving  his  car- 
riage against  it.  Morley  ▼.  Gairford. 
East.  35  Geo.  3.  ii.  W. 

39.  A  plea  in  bar  of  an  avowry  for  labng 
cattle  damnge-feasant,  that  thecanle 
escaned  from  a  public  highway  bto 
the  locus  in  quo,  through  the  defects 
of  fences,  must  shew  that  they  we« 
passing  on  the  hightnay  when  tkr 
escaped ;  it  is  not  sufficient  to  state 
that  being  in  the  highway  they  escap- 
ed. Dowiston  V.  Payne,  Tria.  S5 
Geo.  3.  ii.  ST, 

40.  To  an  action  brought  by  the  as- 
signees of  an  insolvent  debtor,  to  r^ 
cover  money  owing  to  him  before  liii 
insolvency,  in  which  the  plaintife 
declare,  that  in  consideration  of  the 
money  being  due  to  the  insolreot, 
the  defendant  promised  to  pay  tbeo 
as  assignees,  it  is  a  bad  pUa  to  aay, 
"  that  the  cause  of  action  first  ac- 

•*  crued 
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*'  crued  to  the  insolvent  before  the 
''  plaintiffB  became  assignees,  and 
"  that  six  years  had  elapsed  after  the 
**  cause  of  action  first  accrued  to  the 
*^  insolvent,  and  before  the  suing  out 
**  the  writ  of  the  plaintiffis."  Kinder 
V.  Paris,  Mic,  36  Geo.  3.  ii.  561 

41.  Qit,  Whether  in  such  case  the  de- 
fendant might  plead,  that  the  money 
was  first  due  to  the  insolvent  more 
than  six  years  before  the  action  was 
brought,  and  that  he  had  made  no  ex- 
press promise  to  the  plaintiflb  within 
six  years  ?  ii.  ib. 

42.  Qu.  also,  whether  in  such  an  action 
the  plaintiff  must  prove  an  exjnress 
promise  ?  ii«  ib. 

POLICY  OF  INSURANCE. 

See  Deed,  No.  2.    Partners,  No.  4. 

1.  A  policy  of  insurance  must  specify 
the  names  of  all  the  parties  interest- 
ed, according  to  stai.  25  Geo,  3.  c.44. 
Camden  and.  Others  v.  Edie,  Trin.  28 
Geo.S.  1.21 

2.  S.P.  Wilton  and  Oihers  v.  Reask>n, 
Sittings  at  Guildhall  after  Mic.  25 
Geo.  3.  coram  Bul/^,  J.         u  n.  22 

3.-  A  policy  of  insurance  is  efected  on 
certain  goods  on  board  a  certain  ship 
on  a  voyage  at  and  from  A.>»  B.,  and 
anothei'  policy  is  also  made  on  any 
kind  of  goods  as  interest  should  ap- 
pear, on  hoard  ship  or  ships^  on  the 
same  voyage,  w.arranted  to  sail  with- 
in a  limited  time,  but  no  circum- 
stances  relating  to  the  first  policy  are 

.  communicated  to  the  underwriters 
of  the  second,  nor  do,  they  know 
that  the  first  was  made.  Goods  to 
.  the  full  amount  of  the  sum  insured 
in  the  first  policy  are  put  On  board 

'the  specified  ship,  which  arrives  in 

:  safety.  Goods  to  thefjull  amount  of 
the  samjnaured  in^the  aeooad  policy 
are  put  on  board  another  abipi  which 

•sails  within  a  limited  time  from  4- 
mth  an  intention  to  touch  at  C,  in  her 
course  to  B.,  but  is  lost  before  she  ar- 
rives  at  the  deviating  points.  The  un- 
derwriters of  the  second  policy  are 

.  answerable  for  the  loss.  Kewley  v. 
Ryan,  Trin.  34  Geo.  3.  ii.  343 


4.  Two  policies  of  insurance  '/or  dif- 
ferent sums  are  effected  on  goods  on 
board  any  ship  or  ships  on  a  voyage 
from  A.  to  B.\  goods  nearly  amount- 
ing to  the  value  of  both  policies  are 
put  in  different  proportions  on  board 
two  ships  which  sail  on  the  voyage, 
one  of  which  is  lost,  but  the  other 
arrives  in  safety  at  B.  The  insured 
ma^  Apply  either  policy  to  the  ship 
which  IS  lost.  Henchman  v.  Qffley, 
B.  R.  Mic.  23  Geo.  3. 

ii.  345.  in  naiis. 

5*  A  policy  of  insuraace  is  made  on  a 
ship,  on  a  voyage  from  A.  to  C.  war- 
ranted to  depart  with  convoy  Jot  the 
voyage.    The  convoy  appointed  is  to 

B.  a  port  in  the  course,  and  near  to 

C.  This  is  a  compliance  with  the 
warranty,  and  the  underwriters  are 
liable,  the  ship  being  captured  in  the 
passage  from  B,  to  C.  D'Eguino  v. 
Bexvicke,  Mic.  36  Geo.  3.  ii.  551 

6.  The  term  convoy  in  a  policy  means 
such  a  convoy  as  shall  be  appointed 
by  government.  ii.  ib. 

7*  A  policy  of  insurance  against  fire 
under  seal,  refers  to  certain  proposals 
distinct  from  the  deed,  which  declare 
that  all  persons  insured,  sustaining 
any  loss  oy  fire  shall  (among  other 
things)  piroduce  a  certi^cat^  under 
the  hand^  of  the  minister  and  churph- 
irardens,  and  some  respectable  hpuse- 
holders  of  tlie  parish,  importing  that 
they  are  acquainted  with  the  charac- 
ter and  circuipastances  of  the  person 
insured,  and  know  or  verily  oelieve 
that  Uie  loss  really  happened  by  mis- 
fortune, without  any  fraud  or  evil 
practice.  ii.  574 

8.  Qtf.  Whether  the  production  of  a 

certificate  so  signed  be  a  condition 

precedent  to  a  recovery  against  the 

:  insurers  on  the  j[)olicy  ?  Ori,  whether 

:  it ^ bo., not  sufiplcient  tp  shew  that  a 

'*'  certificate  was  produced  an4  signed 
'  by  many  reputable  householdera  of 
the  parish,  and  that  the  minister  and 
churchwardens  being  applied  to 
without  any  reasonable  or  probable 
cause f  vsronifuUy  and  unjustly  re/fused 
io  sign  it.  Wood  v.  fVorsley^  Mic*  36 
Geo.  3.  ii.  ib. 

9.  N.B. 
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9.  JV.B.  The  judgment  id  this  caBe  was 
reversed  by  the  Court  of  B.  R.  on  a 
writ  of  error,  Trin.  36  Geo*  3.,  that 
court  being  of  opinion  that  it  was 
necessary  to  produce  a  certificate 
signed  by  the  minister  and  church- 
wardens.   [6  Term  Rep.  B.  R.  710.] 

POOR. 
See  Bastardy.    Gleaning,  No.  2. 

POOR  RATE. 

The  ranger  of  a  royal  park  is  rateable 
to  the  poor,  in  respect  of  inclosed 
and  cultivated  lands  within  the  park, 
if  he  is  in  the  enjoyment  of  the  im- 
mediate profits  of  those  lands,  for  as 
to  those  profits  he  is  considered  v^  an 
occupier  of  the  lands.  Earl  of  Bute  v. 
GrindaU,  in  the  Exchequer  Chamber, 
in  error i  Mic.  34  Geo.  3.  ii.  265 

POST-OBIT  BOND. 
See  Practice,  No.  36. 

PRACTICE. 

See  Amendment.     Annuity.     At* 

TACHMENT  OF  CoNTEMPT.  At- 
TORNIES.    BAILd^  CoSTS.    PAYMENT 

OF  Money  into  Court.  Re- 
quests, Court  of,  No.  2,  3,  4, 5,  6. 
Rules.  ii.  386 

1.  The  return  day  of  a  claustnn  fregil^ 
and  the  ^io  die  posty  are  botii  reckon- 
ed inclusively.  Fano  v.  Coken,  East. 
28  Geo.  3.  i.  9 

2.  There  is  no  difference,  as  to  that 
point,  whether  the  return  day  be 
Sunday  or  any  other  day.  i.  zV;. 

3.  Where  issue  is  joined  early  enough 
in  a  term,  notice  of  trial  must  be 
given  in  the  same  term.  Frampton  v. 
Payne,  Trin.  28  Geo.  3.  i.  65 

4*.  The  plaintiff  has  the  whole  o^  the 
term  next  after  that  in  which  issue 
is  joined,  to  try  his  cause  in.  Baker 
V.  Newman,  Hil.  29  G<?o.3.       i.  123 

See  post.  No.  51.  and  tit.  Affidavit, 
No.  8,  9. 

5.  Where  the  plaintiff  does  not  declare, 
after  having  obtained  time  for  that 


purpose,  the  defendant  may  sign 
judgment  of  non  pros*  without  giv- 
ing a  rule  to  ueclare.  Tatces  v. 
Powell  and  Ux.  Mic.  29  Geo.  3.  i.  87 

6.  The  notice  to  appear  annexed  to 
common  process,  must  contain  the 
name  of  the  defendant  on  whom  it 
is  served.  Worgman  v.  Plank,  Hil. 
29  Geo.  3.  i.  100 

7.  Such  notice  to  appear  on  the  4^o  die 
post  is  good.  Sumner  y.  Brady  and 
Others,  East.  31  Geo.  3.  i.  630 

8.  Service  of  notice  of  declaration  on 
a  Sunday  is  bad,  though  the  defend- 
ant accept  it,  knowing  it  to  be  irre- 
gular. Morgan  v.  Johnson,  East,  SI 
Geo.  3.  i.  628 

9.  Where  a  plaintiff  has  once  proceed- 
ed to  trial,  judgment  as  in  case  of 
a  nonsuit  cannot  be  entered  for  not 
proceeding  to  a  new  trial,  Porzelins 
v.  Maddocks,  Hil.  29  Geo.  3.     i.  101 

10.  The  court  will  not  refer  a  matter 
which  concerns  an  officer  of  the 
court,  to  the  prothonotary  for  ex- 
amination. Johnson  v.  Smith,  Hil. 
29  Geo.  S.  i.  105 

11.  Notice  of  justification  of  bail  is  not 
such  a  waiver  of  the  default  of  not 
giving  notice  of  exception,  as  to  sup- 
port a  rule  on  the  sheriff  to  bring  in 
the  body.  Rogers  v.  Mapleback,  Hil. 
29  Geo.  3.  i.  1C6 

12.  But  it  is  a  waiver  as  between  plaia- 
tiff  and  defendant.  i.  ib. 

13.  It  is  not  necessary  to  add  the  name 
of  the  filaser  to  a  common  capias. 
Frost  V.  Eyles  and  Another,  Hit.  29 
Geo.  3.  i.  120 

I4t.  The  court  will  not  grant  a  trial  at 
bar  in  an  issuable  term.  The  Cor- 
poration of  London  v.  Corporation  of 
Lynn,  East.  29  Geo.  3.  i.  306 

15.  Although  the  plaintiff  has  under- 
taken peremptorily  to  proceed  to 
trial  at  the  next  assizes,  yet  the  de- 
fendant is  not  bound  to  attend  and 
be  prepared  with  witnesses,  counsel, 
&c.  without  having  had  notice  cf  trial 
Ifield  V.  Weeks  and  Another,  East,  29 
Geo.  8.  i.  222 

16.  Nor  will  the  prothonotary  allow  him 
the  costs  of  such  attendance  and  pre- 
paration, though  he  obtain  judgment 
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as  in  case  of  a  nonsuit,  on  account  of 
the  plaintiff's  not  proceeding  to  trial. 

1.222 

17.  It  is  irregular  if  a  capias  be  served 
afler  the  date  of  the  return,  and  if 
there  be  not  fifteen  days  between  the 
teste  and  return.  Whale  v.  FuUer, 
East.  22  Geo.  3.  i.  ib. 

18.  But  if  the  defendant  take  the  de- 
claration out  of  the  office,  he  there- 
by waives  all  preceding  irregularity. 

i.  ib. 

19.  And  if  there  be  not  fifteen  days  be- 
tween the  teste  and  return,  the  court 
will  allow  the  teste  to  be  amended. 
Bourchier  v.  Wittle,  Mic.  30  Geo.  3. 

i.  291 

90.  Where  the  defendant  is  joined  with 

his  wife  in  the  writ,  he  may  enter  an 

appearance  for  himself  only.     Clark 

V.  N orris  et  Ux.  East.  29  Geo.  3. 

i.  236 

21.  And  in  such  case  the  plaintiff  can- 
not sign  judgment  for  want  of  a  plea 
without  demanding  a  plea.  i.  ib. 

22.  If  a  declaration  be  delivered  against 
a  prisoner  as  such,  afler  he  has  ob- 
tamed  a  supersedeas^  it  is  irregular. 
Gehegan  v.  Harper,  Trin.  29  Geo.  3. 

i.  251 

23.  But  he  cannot  take  advantage  of 
the  irregularity  unless  he  apply  to 
the  court  in  due  time.  i.  ib. 

24f'  The  plaintiff  having  added  the  si- 
militer to  the  replication,  and  deli- 
vered the  issue  to  the  defendant, 
who  accepts  it,  but  does  not  pay  the 
issue  money,  judgment  may  be  signed 
by  the  plaintiff,  without  giving  a  rule 
to  rejom.  Boone  v.  Eyre,  Trin,  29 
Geo.  3.  i.  254 

25.  It  is  not  sufficient  cause  for  the 
plaintiff  to  shew  against  changing  the 
venue,  that  the  cause  of  action  arose 
where  the  venue  is  laid.  French  v. 
Copinger  and  Another,  East.  29  Geo. 
3.  i.  216 

96*  But  he  must  also  undertake  to  give 
material  evidence  at  the  place,    i.  ib. 

27*  An  undertaking  of  the  plaintiff  to 
give  matierial  evidence  where  the 
venue  is  laid,  may  be  supported  by 
proof  of  the  cause  of  action  being 
in  a  foreign  country.    Gerard  v.  De 

VOL.  II. 


Robec  and  Another^  Trin,  29  Geo.  3. 

i.  280 

28.  But  it  is  not  sufficient  cause  for  him 
to  shew  against  changing  the  venue, 
that  the  cause  of  action  arose  in  a 
foreign  country.  Ib.  and  Woolnorgh 
v.  Boys,  Mic.  25  Geo.  3.  there  cited. 

i.  ib, 

29.  The  pldint  in  replevin  being  re- 
moved by  the  defendant  into  this 
court,  by  re.  fa.  lo.  which  is  filed  on 
the  appearance  day  of  the  return, 
and  a  rule  to  declare  being  given,  he 
may  sign  judgment  of  non  pros,  for 
want  of  a  declaration,  witnout  de- 
manding a  declaration.  James  v. 
Moody,  Trin.  29  Geo,  3.  i.  281 

SO.  A  plea  of  tender  may  be  pleaded 
after  a  judge's  order  for  time  to  plead 
has  been  obtained.  Noone  v.  Smith, 
East.  30  Geo.  3.  i.  369 

31.  Though  a  writ  of  error  may  be 
brought  on  a  judgment  of  nonsuit, 
the  court  will  not  in  any  case  stay 
proceedings  or  set  aside  an  execution 
for  the  costs  on  that  account.  Box  v. 
Bennett,  East.  30  Geo,  3.  i.  432 

32.  Although  notice  has  been  given  of 
a  motion  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial  in 
due  time  after  issue  joined,  on  which 
the  plaintiff  enters  into  a  peremptory 
undertaking  to  try,  yet  notice  must 
also  be  given  of  the  like  motion  for 
not  proceeding  to  trial  in  pursuance 
of  the  undertaicing.  Gooch  v.  Pear" 
son,  Mic.  31  Geo.  3.  i.  527 

33.  Where  process  is  returnable  on  the 
last  return  of  a  term,  a  declaration 
de  bene  esse  may  be  filed,  with  notice 
to  plead  within  the  four  first  days  of 
the  next  term.  Abbey  v.  Martin, 
Mie.  31  Geo.  3.  i.  533 

34*  Where  a  verdict  is  given  for  a 
greater  sum  than  the  amount  of  the 
damages  laid  in  the  declaration,  and 
for  that  cause  a  writ  of  error  is 
brought,  the  court  will  permit  the 
plaintiff  to  enter  a  remittitur  of  the 
excess  above  the  sum  laid  in  the  de* 
claration,  on  payment  of  the  costs 
of  the  writ  or  error.  Pickvoood  v. 
Wright,  Trin.  31  Geo.  3.  i.  643 

35.  Service  of  a  declaration  in  eject- 
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Ment  before  the  essoign  day  of  a 
term,  on  the  daughter  of  the  tenant 
in  possession,  in  the  absence  of  the 
tenant  and  his  wife,  is  good,  provided 
it  appear  that  the  daughter  delivered 
it  to  the  wife,  though  it  should  not 
appear  that  such  delivery  was  before 
the  essoign  day.  Smithy  on  the  dem, 
^Lnrd  Siourton  and  Others,  v.  Hurst  ^ 
Trin.  31  Geo.  3.  i.  644 

36.  Where  judgment  has  not  been  en- 
tered within  a  year  and  a  day,  on  a 
warrant  of  attorney  given  with  a 
post'obit  bond,  and  the  obligee  does 
not  apply  for  leave  to  enter  it  till  af- 
ter the  death  of  the  person  on  whose 
death  it  is  payable,  the  court  will  not 
grant  leave  without  a  rule  to  shew 
cause.  Lushington  v.  Waller,  Mic. 
29  Geo.  3.  i.  94 

37.  The  court  will  not  receive  the  affi- 
davit of  an  attorney's  clerk  to  put 
off  a  trial,  unless  it  be  stated  that 
the  clerk  was  particularly  acquainted 
with  the  circumstances  of  the  cause 
and  had  the  management  of  it.  Sulli- 
van V.  Magill,  East.  31  Geo.  3.  i.  637 

'  38.  If  a  person  be  arrested  afler  the 
writ  is  returnable,  the  officer  cannot 
legally  detain  him  (though  for  the 
shortest  time)  till  the  writ  be  con- 
tinued. Lovcridge  v.  Plaistow,  East. 
32  Geo.  3.  ii.  29 

39.  The  court  will  not  set  aside  an  ex- 
ecution issued  on  a  judgment  after 
notice  of  a  writ  of  error,  if  it  appear 
from  the  admission  of  the  defendant's 
attorney,  that  the  writ  of  error  was 
brought  merely  for  delay.  Mitchell 
V.  Wheeler.  East.  32  Geo.  3.       ii.  30 

40.  Time  to  plead  under  a  judge's  order 
is  reckoned  inclusive  of  the  day  of  the 
date  of  tiie  order,  but  exclusive  of  tlie 
day  on  which  it  expires.  Kat/  v. 
Whitehead,  East.  32  Ueo.  3.       ii.  35 

41.  Of  the  four  days  allowed  to  perfect 
bail  in  after  an  exception,  the  first 
is  reckoned  exclusively,  and  the  last 
inclusively;  so  that  where  the  ex- 
ception was  on  Wednesday,  an  at- 
tachment could  not  regularly  issue 
against  the  sheriff  till  the  Tuesday 
following  [Sunday  being  no  day) ; 
but  though  the  attachment  did  issue 


on  the  Monday 9  tlie  ooort  would  i 
set  it  aside,  because  the  baU  taat  i 
perfected.     North  v,  Evans,  EasL 
Geo.  3^  ii-' 

42.  Bail  sued  on  the  recognizance  1 
attachment  of  privilege,  may  reid 
the  principal  on  the  appearance  (L 
of  the  retum«  Fletcher  ▼.  AiMgc 
Mic.  S3  Geo.  S.  vl  11 

[See/wff.  No.  54.] 

43.  A  plaintiff  who  is  resident  abroa 
is  compellable  to  give  security  i 
costs,  thoagh  no  ouier  circanstsiM 
than  his  residence  be  stated  in  ti 
affidavit.  Ganesfbrd  v.  Levy,  Mia  i 
Geo.S.  ii-li 

44.  A  peremptory  undertaking  to  try, 
alone  sufficient  cause  to  shew  again 
judgment  as  in  case  of  a  nonsuit  f( 
not  proceeding  to  trial,  if  it  be  tl 

^rst  default.    Mallett  v.  Hihan^Mk 
33  Geo.  3.  ii.  11 

[See  No.  47.] 

45.  The  court  will  set  aside  an  attach 
ment  against  the  sheriff  issaed  as  ic 
count  of  bail  above  not  being  pot  ii 
on  payment  of  costs  and  permctiB; 
bail,  where  the  plaintiff  has  not  bee 
delayed.  Callan  v*  Tye,  Mic  ^ 
Geo.  3.  il  2S. 

46.  An  attachment  against  the  sberii 
is  irregular,  if  the  rule  to  briog  u 
the  body  issues  before  the  tioie  ib: 
putting  in  bail  has  expired.  But  ii 
the  sheriff  neglect  to  apply  to  tk 
court  in  due  time,  to  set  aside  the  at- 
tachment, the  irregularity  is  waived 
Where  a  writ  is  returnable  tbe  ^ 
return  of  a  term,  in  a  county  esQ9<T 
the  defendant  has  eight  days  after tk 
quarto  die  post,  to  put  in  bail.  R^j^ 
V.  Steele,  Hil  34  Geo.  3.  ii.  STT 

47.  Where  the  plaintiff  does  not  couo- 
termand  notice  of  trial,  but  vitb- 
draws  the  record,  after  tlie  cause  i» 
called  on,  the  court  will  make  it « 
condition  of  discharging  a  rule  ^ 
judgment  as  in  case  of  a  aoosiiitt 
(on  a  peremptory  undertaldng  ti 
try)  that  he  shall  pay  the  defeodiBl 
the  costs  incurred  by  the  omittisgtfi 
try,  though  the  practice  of  the  court 
is,  not  to  grant  a  rule  for  costs  for 
not  going  on  to  trial,  and  also  a  rui 
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for  judgment,  as  in  case  of  a  nonsu't, 
at  the  same  time.  Jardmnev,Sharpe, 
Hil.  34.  Geo.  3.  ii.  280 

48.  A  clerk  to  an  attorney,  though  not 
articled^  cannot  be  bail  to  the  action. 
Cornish  v.  Ross^  Mic  35  Geo*  3. 

ii.  3 i9 

49.  It  is  not  necessary  that  a  warrant  of 
attorney  to  confess  a  judgment  should 
be  read  over  to  the  party  giving  it. 
Taylor  v.  Parkinson^  Mic.  35  Geo.  3. 

ii.  383 

50.  A  foreign  seaman  having  brought 
an  action  for  his  wages  against  a  fo- 
reigner, the  court  refuted  to  compel 
him  to  give  security  for  costs  on  ac- 
count of  his  being  on  a  voyage  on 
board  an  English  ship.  Henscnen  v. 
Garves,  Mic  35  Geo.  3.  ii.  ib, 

51.  Judgment  as  in  case  of  a  nonsuit 
for  not  proceeding  to  trial,  cannot  be 
moved  for  till  the  third  term  after 
that  in  which  issue  is  joined  ;  where 
the  affidavit  is  general,  that  issue  was 
joined  in  that  term.  Da  Costa  v. 
Ledstone,  Mic.  36  Geo.  3.        ii.  558 

52.  Though  a  levari  Jitcias  de  bonis  ec' 
elesiasticis  is  a  continuing  execution, 
and  a  levy  under  it  may  be  made 
from  time  to  time  after  it  is  return' 
able,  till  the  sum  indorsed  be  satisfied, 
yet  if  it  be  actually  returned,  the  au- 
thority of  the  bishop  is  at  an  end. 
Therefore  where  sucn  a  writ  remain- 
ed in  tbe  hands  of  the  bishop  long 
after  it  was  returnable)  who  seques- 
tered the  profits  of  a  vicarage  accru- 
ing as  well  before  the  return  day,  as 
after,  and  being  ruled  to  return  the 
writ,  returned  only  the  amount  of 
the  sum,  levied  up  to  the  return  day, 
the  court  would  not  order  the  writ 
and  return  to  be  taken  off  the  file, 

-  but  would  only  permit  the  return  to 

be  amended,  by  inserting  the  sum 

levied  up  to  the  time  when  the  writ 

was  actually  returned.  Marsh  v.  Faw- 

.»  •  cett,  Mic,  36  Geo.  3.  ii.  582 

•  59u  After   the  defendant  has  agreed  to 

111*   take  short  notice  of  trial,  the  court 

r       will  not  compel  the  plaintiff,  though 

.    a  foreigner  and  resident  abroad,  to 

give  security  for  costs.  Michel  v.  Pa- 

resHy  MiL  36  Geo.  3.  ii.  593 


54.  Bail  must  render  the  principal  be- 
fore the  rising  of  the  court,  in  order 
to  discharge  themselves  from  an  ac- 
tion of  debt  on  tbe  recognizance. 
Lardner  v.  Bassage,  Hil.  36  Geo.  3. 

ii.593 

55.  A  plaintiff  may  sue  in  his  own  name* 
without  an  attorney,  and  subscribe 
the  process  with  his  own  name  as  at- 
torney for  the  plaintiff  in  any  action. 
La  Grue  v.  Penny,  Hil.  36  Geo.  3; 

ii.600 
5S.  In  an  action  for  the  penalties  of  the 
Lottery  Act,  27  Gw.  3.  c  1.  ^.  2.  it 
is  sufficient  if  the  process,  state  the 
sum  to  which  they  amount,  as  the 
debt,  without  describing  it  as  arising 
from  penalties,  or  specifying. the  of- 
fence, provided  there  be  an  affidavit 
for  that  purpose:  and  it*is  also  a  suf- 
ficient compliance  with  the  stat.  33 
Geo.  3.  c.  62.  s.  38.  to  state  in  the 
process  that  the  plaintiff  **  is  appoint- 
''  ed  by  the  commissioners  of  his  Ma- 
"  jesty's  stamp  duties  to  prosecute." 
Kingy. Pacey,  Ilil. 36G>o.3.  ii.  601 
57«  Though  a  rule  to  plead  expires  on 
a  dies  nonjuridicus,  ex.  gr.  the  P«n- 
Jication,  the  defendant  is  bound  to 
plead  on  or  before  that  day,  and  if 
he  does  not,  judgment  may  be  signed 
on  the  next  day.  Mcsure  v«  Britten^ 
Hil.  36  Geo.  3.  .    ii.  616 

PRISONER. 

See  Jjon^s^  Act,  No.  1.    Practice^ 
No.  22. 

PRIVILEGE. 
See  Arrest.    Pleading,  No.  35. 

PRIZE. 

See  Admiralty,  No.  1,  2,  3, 4*,  5. 

PROHIBITION. 

See  Admiralty,  No.  1, 2^ 

1.  Where  the  subject  of  a  suit  in  an  in- 
ferior court  is  within  the  jurffidiction 
of  that  court,  though  in  the  proceed- 
ings a  matter  be  stated  which  is  out 
of  the  jurisdiction,  yet  unieif  the 
court  is  going  on  to  try  such  matter, 
a  prohibition  will  not  lie.  Dutens, 
2  2  2  Clerk, 
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Clerk,  V.  Robsou^   Hil.  29  Geo.  8. 

i.  100 

2.  The  court  will  not  grant  a  prohibi- 
tion to  prevent  the  execution  of  the 
sentence  of  a  court  martial,  passed 
against  A,  who  has  received pai/  as  a 
soldier,  (but  assumed  the  military 
character  merely  for  the  purpose  of 
recruiting  in  the  usual  course  of  that 
service,)  though  the  proceedings  of 
the  court-martial  appear  to  be  in 
some  instances  irregular.  Grant  v. 
Sir  Charles  Gould,  Trin.  82  Geo.  8. 

ii.  69 

8.  The  receiving  pay  as  a  soldier  sub- 
jects the  receiver  to  military  juris- 
diction, ii.  ib. 

4.  Qucere,  Whether  the  misinterpreta- 
tion of  a  statute  by  an  inferior  court, 
the  consideration  of  which  arises  in- 
cidentally in  the  course  of  a  proceed- 
ing which  is  confessed  to  be  within 
its  jurisdiction,  be  a  ground  for  a 
prohibition  f  Whether  it  be  not  ra- 
ther a  matter  of  appeal  ?  Home  v. 
Earl  Camden,  in  the  House  of  Lords, 
Trin.  S5  Geo.  3.  ii.  533 

5.  But  clearly  in  such  a  case  a  prohi- 
bition will  not  lie,  unless  it  be  made 
appear  to  the  superior  court,  that  the 
party  applying  for  the  prohibition 
has,  in  the  course  of  the  proceedings 
in  the  inferior  court,  alleged  the 
grounds  for  a  contrary  interpreta- 
tion of  the  statute  on  which  he  ap 
plies  for  the  prohibition,  and  that  tlie 
inferior  court  has  proceeded  not- 
withstanding such  allegation,      ii.  ib, 

6.  No  right  is  vesiedy  by  any  of  the 
prize  acts,  in  the  captors  of  an  ene- 
my's ship  and  cargo  in  war,  before 
the  ultimate  adjudication  of  the  courts 
of  prize.  W.ib. 

7.  The  issuing  a  monition  therefore  to 
the  prize  agents  by  the  court  of  com- 
missioners of  appeals  in  prize  causes, 
to  bring  in  the  proceeds  of  a  ship 
and  cargo,  which  have  been  sold,  af- 
ter a  sentence  of  condemnation  as 
lawful  prize,  but  from  which  sentence 
there  is  an  appeal,  (on  a  subject  dis- 
tinct from  the  question,  Whether 
prize  or  not,  whicn  is  not  disputed,) 
IS  not  a  ground  for  a  prohibition  to 


that  court,  for  the  monition  Deitl»er 
interferes  with,  nor  defeats  bdj  vetted 
rights.  ii.  5S3 

PROMISSORY  NOTE. 

See  Bill  of    Exchange,    No.  2,3. 
Pleading*  No.  5. 

1.  A.  makes  a  promissory  note  payible 
to  B.  or  order,  which  B.  indorsei. 
having  given  no  Talue  for  it,  and 
knowing  that  A.  is  insolvent:  in  ts 
action  by  the  indorsee  against  B.  it 
is  not  necessary  to  prove  that  the 
note  was  presented  for  payment  to 
A.  immediately  when  it  became  doe, 
or  that  notice  was  given  to  B.  of  A'i 
refusal  to  pay  it.  £>e  Berdt  v.  Au 
kinson,  Trin.  84«  Geo.  S.  ii.  S36 

2.  One  of  two  makers  of  a  joint  and  w* 
veral  promissory  note  having  become 
a  bankrupt,  the  payee  receives  a  di- 
vidend under  the  commission  on  ac- 
count of  the  note :  this  will  prefeot 
the  other  maker  from  availing  him- 
self of  the  statute  of  limitations,  in 
an  action  brought  against  hire  for  tbe 
remainder  of  the  money  due  on  the 
note :  the  dividend  having  been  re- 
ceived within  six  years  before  the 
action  brought.  Jackson  v.  Fairbask, 
Trin.  Si-  Geo.  3.  iL  SiO 

3.  A.  makes  a  promissory  note  payable 
to  B,  or  order,  with  a  memorandum 
upon  it  that  it  will  be  paid  at  the 
house  of  C.  who  is  A.'s  banker:  in 
the  course  of  business  the  note  is 
indorsed  to  C.  In  an  action  by  C. 
against  the  indorser,  it  is  noi  neces- 
sary to  prove  an  actual   demand  on 

A.  Saunderson  v.  Judge,  East.  S5 
Geo.  3.  ii.509 

i-.  If  a  note  be  made  payable  at  a  par- 
ticular house,  a  demand  of  paynieci 
at  that  house  is  as  a  demand  on  the 
maker.  iL/i. 

5.  The  putting  a  letter  into  the  post- 
office  to  the  indorser  in  proper  timei 
informing  him  that  the  maker  has  not 
paid  a  note  when  due,  is  sufficient 
evidence  of  notice  to  the  indorser. 

ii.iJ. 

6.  A.  being  in  insolvent  circumstances. 

B.  undertakes  to  be  a  securitT  for  a 

debt 
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debt  owing  from  A.  to  C  by  indors- 
ing a  promissory  note  made  by  A. 
payable  to  B.  at  the  house  of  D. 
The  note  is  accordingly  so  made  and 
indorsed  with  the  knowledge  of  all 
parties.  Just  before  it  becomes  due, 
B,  being  informed  that  D.  has  no 
effects  of  A.  in  his  hands,  desires  Z). 
to  send  the  note  to  him  B,  and  says 
he  will  pay  it.  C  cannot  maintain 
an  action  against  B.  on  the  note, 
without  having  used  due  diligence 
in  presenting  the  note  as  soon  as  it 
was  due  to  D,  for  payment,  and  in 
giving  immediate  notice  to  B.  of  the 
non-payment  by  D. :  for  B.  has  a 
right  to  insist  on  the  strict  rule  of 
law  res))ecting  the  indorser  of  a  note, 
notwithstanding  the  particular  cir- 
cumstances of  the  case.  Nicholson  v. 
Gouihit,  Hil.  36  Geo.  3.  ii.  609 


Q. 


QUARE  IMPEDIT. 

See  Costs,  No.  16.  Pleading,  No. 
14,  15,  16. 

Where  the  grant  of  a  rectory  by  the 
crown  contained  an  exception  of  all 
churches  diUiii  vicarages  thereto  delojig- 
ingt  a  perpetual  curacy  belonging  to 
the  rectory  passed  by  the  grant,  not 
being  included  in  the  exception.  Ar- 
ihington  and  Another  v.  The  Bishop 
of  Chester  and  Another^  East.  30 
Geo.  3.  i.4tl8 


R. 

RECOGNIZANCE- 
See  Admiralty,  No.  1. 

RECOVERY  COMMON. 

For  rules  of  court  as  to  sufFeringy  see 

u  526,  527. 
I .  A  common  recovery  is  good,  though 

the  sheriff  return  to  tlie  writ  of  seisin 


that  he  delivered  seisin  on  a  day  prior 
to  the  dale  of  the  conveyance  creat- 
ing the  tenant  to  the  praecipe,  where 
the  proceedings  are  all  in  the  same 
term,  by  stat.  14  Geo.  2.  c.  20.  Good* 
right  V.  Rigbyy   Trin.  32  Geo.  3. 

ii.  46 

N.  B.  The  judgment  in  this  case  was 

affirmed  on  a  writ   of  error  by  the 

court  o£B.R.  See  5  Term  Rep.  B.  /?. 

177. 

2.  The  affidavit  of  the  acknowledgment 
of  a  warrant  of*  attorney  to  suffer  a 
recovery  taken  before  an  ordinary 
magistrate  in  a  foreign  country, 
must  be  attested  by  a  notary  public. 
Ex  parte  Worsley,  Mic.  34  Geo.  3. 

ii.  275 

3.  But  the  court  will  dispense  with 
such  attestation,  in  the  case  of  an 
affidavit  taken  before  a  great  judicial 
officer  in  Ireland.  ii.  ib. 

REMITTITUR  OF  DAMAGES. 

See  Practice,  No.  34. 

REMOVAL  OF  BUILDINGS,  &c- 

Jixed  to  the  Freehold. 

See  Agreement,  No.  15. 

1.  Things  fixed  to  the  freehold  by,  and 
at  the  expence  of  the  tenant  in  fee, 
which  are  removable,  but  necessary 
to  the  enjoyment  of  the  inheritance^ 
go  to  the  heir,  and  not  to  the  executor. 
Latvton  v.  Salmon,  East.  22  Geo.  3. 
B.  R.  i.  n.  259 

2.  Accordingly,  the  executor  could  not 
recover  in  trover  against  the  tenant 
of  the  heir  salt  pans  erected  by  the 
testator  and  fixed  to  the  floor  in  salt 
works,  but  removable,  without  whiph 
tlie  salt  works  voere  of  no  value,    i.  ib. 

REPAIRS. 
See  Action  on  the  Case. 

REPLEVIN. 

Sec  Agreement,  No.  16.  Costs,  No. 
30.   Payment  into  Court.  No.  1. 

Pleading, 


IKDEX  TO  THE 


PLEADINO,  No.  21.36.  39.    Pbac- 
TICK,  No.  30. 

].  In  an  artion  on  the  case  against  a 
sheriif  for  laicin;^  insufficient  sureties 
in  a  replevin  bond,  tlic  plaintiff  may 
rccoTcr  damages  beyond  the  pe- 
nalty of  the  bond,  f.  c.  Tor  more  than 
double  tlie  value  of  the  goods  dis- 
trained. Concanen  v,  Let/ibridge, 
East.  S2  Geo.  3.  ii.  S6— But  by  a 
sulxequent  determination, 

S.  In  an  action  on  the  case  against  the 
■heriff  for  lakini^  insuQcient  pledges 
in  replevin,  he  is  liable  to  tbe  ex- 
tent of  doubte  the  value  of  the  goods 
distrained,  but  ho  farther.  Evans  v. 
BrandcT,  Triu.  35  Geo.  3.        ii.  547 

REQUESTS,  COURT  OF. 

1.  The  Soul/iiMrt:  Court  of  Requests 
act,  22  Cen.  3.  c.  +7.  cannot  be 
pleaded  to  an  action  brought  in  a 
superior  court.  Barney  v.  TiM.Mic- 
35  Geo.  3.  ii.  352 

2.  The  proper  mode  for  the  defendant 
to  avail  himself  of  it,  is  by  entering 
a  suggestion  on  tlie  record,  after  ver- 
dict, or  the  execution  of  a  writ  of 
inquiry.  ii.  ill. 

3.  VVIicrc  the  plnintlff  (mving  obtained 
judgment  on  n  gener.il  demurrer  to 
BUch  a  plea,  executed  a  writ  of  in- 
quiry, on  which  the  damages  were 
assessed  at  less  than  40s.  five  days 
before  the  end  of  the  term,  and 
signed  final  judgment  on  the  last  day 
of  the  term,  the  court  in  the  next 
term  refused  to  direct  the  prothono- 
tary  to  revieir  his  taxation  of  costs  to 
the  plaintitr,  on  an  afRdiivit  stating 
the  former  proceedings,  and  that  the 
defendant  was  resiant  witiiin  the  ju- 
risdiction of  the  inferior,  court ;  be- 
cause the  defendant  ought  to  have 
entered  a  suggestion,  and  that  before 

Jinal  judgment  urns  signed.  ii.  ib. 

4.  And  to  entitle  himself  to  such  a  sug* 
eestion,  supposing  it  to  be  moved  for 
in  time,  lite  dcfeiulant  must  state  in 
the  nfliduvit,  nut  only  that  he  is  rc- 
irinnt  within  the  jurisdiction  of,  but 
aJm  that  he  ii  liable  to  be  uiarncd  or 


mtmtumed  to  the  Court  of  Il«qticitf. 
it.6«3 

5.  After  judgment  by  defaalt  the  dc- 
feoflnnt  la  tltll  in  court  for  many  pur- 
poses, one  of  which  is  that  of  enter- 
ing such  suggestion.  ii.  ib. 

6.  Semble  that  judgment  on  a  general 
demurrer  to  a  plea  in  bar,  the  mat- 
ter of  which,  even  if  well  pleaded, 
would  be  no  defence  to  the  action,  ii 
to  be  considered  as  a  judgment  hif 
default.  ii.  ih. 

RIGHT,  WHIT  OF. 

See  Plbadikg,  No.  1. 
RULES  OF  COURT. 

] .  Regulating  the  lime  when  bail  bonds 
shall  be  put  in  suit.     Trin.  30  Geo. 


2.  Respecting  the  writ  of  c 

levying  a  hne :  the  writ  of  eutry  oa 
Euftbring  a  recovery  at  bar  ;  and  the 
nllncatiir  of  the  judge,  where  war- 
rants of  attorney  of  the  parties  to  a 
recovery  are  taken  under  a  dedimus 
poteslaiem-      i,  ib.  aud  527  amended. 


SEAMEN'S  WAGES. 

1.  Foreign  seamen  at  a  foreign  port 
enter  into  articles  with  the  master, 
who  is  also  a  foreigner,  for  a  voyage 
on  board  a  foreign  aWip,  and  thereby 
agree,  among  other  thmgs,  not  to  in- 
stitute any  suit  against  the  master  in 
foreign  countries,  or  cite  him  before 
any  judge  or  magistrate,  but  that  ibey 
will  abide  bi/  ine  maritime  code  ^ 
their  own  conntri/,  and  the  adjudica- 
tion of  their  otvn  courts.  Having 
made  this  agreement  in  their  own 
country,  they  cannot  maintain  an  ac- 
tion in  England  against  the  roaster 
for  wages,  tliougli  the  sliip  and  cargo 
be  cotiti«cated  in  an  English  port,  aiul 
the  voyage  thereby  ended,  iiienerv. 
Meger, Mil.  36  Geo.  &.        ,    ii.  60» 

2.  A '  Aeaisen.  bvlonfjing  to  9  inerchsnt' 

ship. 
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ifatp,  which  is  articled  for  a  certain 
voyage,  is  prevented  from  perform- 
ing the  whole  voyage,  by  being  dis- 
abled by  an  accident  happening  in 
the  course  of  his  duty :  he  i&  en- 
titled to  wages  for  the  whole  voyage. 
Chandler  v.  Grieves,  Hil.  32  Geo.  3. 

ii.  606.  in  notis. 

SECURITY  FOR  COSTS. 
See  Costs,  No.  2.  4.  9.  13. 

SERVANT, 
See  Pleading,  No.  19* 

SET-OFF. 
See  Costs,  No.2.  9, 10. 

SHERIFF. 

See  Attachment,  No.  1.  3.  5,  6,  7. 
Practice,  No.  11. 

SHIP. 

See  Agreement,  No.  5,  6. 

SLANDER. 

See  Words,  No.  1. 

Where  in  an  action  for  slander,  some 
of  the  counts  in  the  declaration  are 
for  actionable  words,  and  others  for 
words  not  actionable,  and  special 
damage  is  laid  referring  to  all  the 
counts,  and  the  plaintiff  has  a  ver- 
dict on  the  whole  declaration,  though 
the  damages  recovered  be  less  than 
40^.  he  is  intitled  to  fiill  costs.  Sa- 
vile  v.  Jardine,  Trin.  35  Geo.  3. 

ii.  531 

SLAVE. 

An  infant  slave  In  the  West  Indies  ex- 
ecuted an  indenture,  by  Which  he 
covenanted  to  serve  B.  for  a  certain 
term  of  years  as  his  servant^  and  B. 
covenanted  to  do  certain  things  on 
his  part.  B.  then  came  to  England 
with  the  slave.  In  an  action  against 
A.  who  had  seduced  him  from  the 


service  of  B,^  A.  was  not  permitted 
to  allege  that  the  contract  was  void 
as  being  made  by  an  infant  and  a 
slave,  and  therefore  that  the  declara« 
tion,  which  stated  him  to  have  been 
retained  as  a  servant  for  a  term  of 
years  was  not  proved,  for  the  court 
held  that  the  effect  of  such  a  contract 
might  be  the  manumission  of  the 
slave,  and  consequently  that  it  was 
for  his  own  benefit,  and  therefore 
that  it  was,  at  most,  only  voidable  by 
the  infant  himself.  Keane  v.  Boycottf 
East.  S5  Geo,  S.  \t  611 

SOLDIER. 
See  Prohibition,  No.  1,  2. 

STATUTES 
Cited  or  Commented  upon. 


Henry  III. 
52.  c.  23.  Arrest. 


1-470 


Edward  I. 

8.  c.  15.  Sheriff.  ii.  4^0 

3.  c.  35.  Jurisdiction,  County  Court. 

U.29 
6.  c.    1.  (Stat.  Gloucester)  Costs. 

i.  11.^3 
6.  c.  10.  (Stat.  Gloucester)  Costs. 

ii.S 
13.  c.    2.  (Stat.  tVest.  2.)  Replevin. 

ii.  36.  54f8 
13.  c.  10.  (Sut.  West.  2.)  Attorney. 

U.600 
13.  c.24.  (Stat.  West.  2.)  Action  on  the 
Case.  ^  1.60 

13.  St.  1.  c.  11.  Escape,    i.  470.  ii.  110 
13.  St.  3.  Arrest.  i.  470 

13.  St.  4.  (Stat,  de  circumspect^  aeatis.) 

11.  lis 

18.  St.  4.  Fine.  il.  585 


Edward  III. 

4.  c.    2.  Sherifl^ 

ii.420 

25.  St.   5.  c.  17.  Arrest. 

i.  470 

27.  St.   2.  c.   9.  Arrest* 

1.470 

31.  c  11.  Executor. 

1.104 

34.  c.  16;  Fine. 

ii«586 

*  ^ 

£lCHAI^ 
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Richard  II. 

I*  0. 12.  Escape. 
IS.  c.    2.  Office. 
15*  c.    3.  Admiralty. 
15.  c    6.  Poor. 

Hbnry  IV. 
4«  c.  12.  Curate. 


ii.  110 

i.  dSO 

i.  174 

i.  55.  423 


1.423 


Henrt  VI. 

15.  c.    4.  Subpoena.  i.  471 

^  c.    1.  Prize.  i.  501 
S3,  c.    9.  Bail  Sheriff. 

i.  76.  332. 470. 474.  ii.  421 
83.  c.  14.  Return  of  Members  of  Par- 
liament. 1.  12 
31.  c.    2.  Cbancery.  i.  471 

Edward  IV. 

1.  c«    2.  Sheriff,  Bail>  Indictment. 

ii.  431 


Richard  III. 
1*  c«    7*  Fine. 

Henry  VII. 

9.  c.  10.  Costs. 

4.  c.  24.  Fine. 
19.  c.    9.  Arrest. 
19.  c.  20.  Costs. 


ii.  586 


ii.  285 

ii.  584 

1.470 

ii.  285 


Henry  VIII. 

21.  c.    4.  Executors.  ii.  620 

21.  c.  19.  Costs.  ii.  39 

28.  c.  14.  Arrest.  i.  470 

27.  c,  10.  Uses.  i.  3. 32.  ii.  625 

^.  c.  28.  Monasteries,  i.  425.  ii.  460 
51«  c  13.  Monasteries,  i.  425.  ii.  460 
52.  c.  1.  Wills,  Lands.  ii.  450.  525 
32.  c.  9.  Purchasing  Titles.  ii.  457 
59.  c.  20.  Franchises.  i-  70 

59.  c.  37.  Distress.  *:.*^''^ 

99,  c    9.  Gaming.  ii.  44 

98.  c.  20.  Treason.  ii.  450 

34.  c.    4.  Bankrupt.  i.  445 

34  &  35.  c.  4.  Bankrupt.  ii.  454 

94  &  35.  c.  5.  WiUs.  ii.  450. 525 

Edward  VI. 

2.  c.  13.  Tithes.  ii.  95 

2  &  3.  c.  13.  Tithes.  .        i.  107,  108 
5Sc  6.  €.  16.  Office.  i.  330 


1.  c.  21. 
13.  c.    7. 


Elizabeth. 

Subsidyi  Hospital.         L  69 
Bankrupt. 

i.  33.  440.  667. 675 
ii.  406.  451.454 
13.  c.  10.  Ecclesiastical  Persons. 

ii.  274 


27.  c.  8. 

39.  c.  4. 

43.  c.  1. 

y2'.  C.  ^. 

43.  c.  6. 

43.  c.  8. 


Error. 

Poor. 

Patent. 

Poor. 

Costs. 

Executors. 

James  I. 


iL315 

i.  56 

i.425 

i.  52.  56.  62 

i.  293 

ii.26 


1.  c.  15.  Bankrupt. 

i.  675.  ii.  406.  454 

1.  c.  21.  Broker.  ii.  556 
3.  c.    8.  Error.  ii.  285 

3.  c.  15.  Court  of  Requests.  ii.  221 
21.  c.  3.  Patent.  ii.  467 
21.  c.  4.  Arrest.  i.  470 
21.  c.  16.  Limitations^  Costs. 

ii.  940.  453.  531 
21.  c.  19.  Bankrupt. 

i.  675.  ii.  452.  454.  458 

Charles  II. 

12.  c.  13.  Usury.  i.  464 

13.  St.    2.  c.  2.  Error,  Arrest. 

k  470.  475.  ii.  2S6 
13.  St.   9.  Prize.  i.  189 

16  &  17.  c.  28.  Error,  Costs. 

ii.  286.  314 
22  &  23.  c.  9.  Costs.  ii.  3.  541 

22  &  23.  St.  2.  c.  5.  Costs.  i.  292 

29.  c.    3.  Stat.  Frauds. 

i.  20.  120.  ii.  65 
29.  c.    7.  Sunday.  i.  372.  628 

31.  c.    2.  Habeas  Corpus  Act. 

i.  10.  105 

William  III.  and  Mary. 

2.  sess.  1.  c.  5.  Distress,  (Sale  of.) 

i.  14>  15 

4.  c.    1.  Land  Tax.  i.  70. 72 
4  &    5.  c.  18.  Bail.  ii.  433 
7  St    8.  c.    7.  Return  Members  Par- 
liament, i.  IS 

7  &    8.  c.  22.  Plantations.  i.  676 

81^    9.  c.  11.  Costs,  Tithes,  Debt. 

i.  107.  273.  ii.  28 
8&9. 
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S&    9.  c.  90.  Broker.  ii.  555 

8&    9.  c.  27.  Error.  ii.  287 

S&    9.  c.  S2.  Broker.  ii.  556 

10  &  11.  c.  H.  Error,  Fine.        ii.  586 

12  &  13.  c.    3.  Peers.  ii.  273.  299 

Anne. 

4.  c.  16.  Jeofails,  Pleading,  Certifi- 
cate, Bail.  i.  631 .  11.  S25.  435 
4.  c.  17.  Bankrupt.  i.  440.  445 
6.  c.  13.  Prize.  i.  190 
6.  c.  16.  Broker.  London.  ii.  555 
6.  c.  37.  Prize.  i.  179.  190 
8.  c.  14.  Distress.                    i.  7.  467 

10.  c.  19.  Broker.  ii.  556 
12.  St.   2.  c.  9.  Exportation  of  Leather. 

i.  159 
12.  St.    2.  c.  16.  Usury.        i.  283.  464 

George  L 

l.st.    1.  c.  10.  Curacy.  i.  426 

4.  c.  11.  Transportation.  ii.  222 
6.  c.  18.  Insurance,  Partners,  Broker. 

ii.  380.  555 

6.  c.  23.  Transportation.  ii.  222 

7.  St.    1.  c.  21.  East  Indies.        i.  301 
7.  c.  31.  Bankrupt,  Bill  of  Exchange. 

ii.  571 
12.  c.  29.  Bail.  i.  76, 77.  218. 235.  470 

George  II. 

2.  c.  23.  Attorney. 

i.  51.290.  ii.  357.589 

2.  c.    4.  Bribery.  ii.  113 

3.  c.  31.  Broker.  ii.  556 

5.  c.  27.  Process.  i.  100 
5.  c.  30.  Bankrupt. 

i.  29.  44a  647.    ii.  1.459 
7.  c.    8.  Broker.  ii.  556 

11.  c.  19.  Replevin,  Distresa,  (Sale  of,) 

i.  16.  441.  467.    ii.  36.  548 

12.  c.  13.  Attorney.  ii.  589 

12.  c.  28.  Gaming.  ii.  45.  308 

13.  c.    4.  Prize.  i.  179.  191 

13.  c.  19.  Gaming.  i  219.   ii.  45 

14.  c.  10.  Court  of  Requests.      ii.  220 
14.  c.    7.  Trial.  i.  101 

14.  c.  20.  Common  Recovery,      ii.  46 

15.  c.  17*  Judgment  as  in  case  of  a 
nonsuit.  ii.  277 

16.  c.  15.  Transportation.  ii.  222 

17.  c.  34.  Prize.  i.  179.  191 
19.  c.  82.  Bankrupt.  ii.  834 


20.  c.  46.  Transportation.  ii.  222 

22.  c.  47.  Court  of  Requests,      ii.  351 

24.  c.  57.  Bankrupt.  i.  651 

25.  c.  6.  Plantations.  i.  675 
29.  c.  4.  Prize.  i.  179 
29.  c.  34.  Prize.  i.  179.  191 
32.  c.  25.  Prize.  i6. 

32.  c.  28.  (Lords*  Act)  Prisoner. 

i.  102 

Georos  III. 

4.  c.  33.  Trader.     Privilege  of  Par- 
liament, ii.  372 
8.  c.  15.  Transportation.  b*.  222 
12.  c.  47.  Bankrupt.                  i.  30.  n. 

15.  c.  61.  Patent.  ii.  470 

16.  c.  5.  Prize,  i.  171. 179. 192.  IQS 
17*  c.  26.  Annuity. 

ii.  12.  283.  307.  439 

17.  c.  50.  Auotioneer.  ii.  555 
19.  c.  21.  Lottery.  i.  66 
19.  c.  67.  Pri«e. 

i.  179.  192.  506.  511.  ii.539 

19.  c.  74.  Transportation.  ii.  221 

20.  c.  23.  Prize.  i.  511 
20.  c.  28.  Stamps.  if.  31 
20.  c.  64.  Escape.  ii.  1 1 1 
20.  c.  15.  Prize. 

i.  484.  51 1.518.    ii.539 

22.  c.  47.  Lottery.       i.  67.    ii.  17.  27 

23.  c.  27.  Court  of  Requests,  ii.  352 
23.  c.  58.  Stamps.  ii.  SI 

23.  c.  70.  Limitation  of  action.      Of- 
ficers of  customs  and  excise. 

i.  28.     ii.l4 

24.  c.  44.  Limitation  of  action,      il.  14 

24.  sess.  2.  c.  47.  Limitation  of  action. 

ii.  14 

25.  c.  44.  Policy  of  Insurance. 

i.  2l>  22 

26.  c.  40.  Officers  of  customs  and  ex- 
cise, i.  289 

26.  c.  44.  Prisoner.  i.  102 

27.  c.    1.  Lottery.           ii.  17.  27. 601 
27.  c.  20.  Land  tax.  i.  70. 
31.  c.  13.  [Mutiny  Act.]  ii.  71.  8^ 

33.  c.  60.  Lottery.  ii.  601 

34.  c.    9.  French   property.  Bills   of 
Exchange.  ii.  939 

STOPPAGE  IN  TRANSITU. 

See  Bill  of  Lading. 

SUGGESTION. 
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SUGGESTION. 

See  Requests,  Court  of.  No.  2,  S, 
4. 


T. 

TENANTS  IN  COMMON. 
See  Pleadimoi  No.  S6. 

TENDER,  PLEA  OF. 
See  Practice,  No.  80. 

TOLL,  EXEMPTION  FROM. 

See  London. 

The  writ  de  essendo  guietum  de  Theolo' 
niof  is  Dot  merely  prohibitory,  but 
remedial,  on  which  the  parties  may 
plead  to  issue  on  a  question  of  right. 
Corporation  of  London  v.  the  Cor- 
poration of  L^nn,  East.  29  Geo*  3. 

i.  206 

N.  B.  The  judgment  in  this  case  was 
reversed  by  the  Court  of  King's 
Bench,  on  a  writ  of  error.  ////.  31 
Geo.  8.  See  4  Term  JRep.  B.  R. 
130. — But  this  judgment  of  the 
Court  of  K.  B.  was  reversed  in  the 
House  of  Lords.  1  Bos.  Sp  Pull.  487. 

TRIAL. 
See  Practice,  No.  3,  4.  9.  14.  15.  32. 


U. 

USE  AND  OCCUPATION. 

A  tenant  from  year  to  year  of  a  house 
at  a  yearly  rent  becomes  a  bankrupt 
in  the  middle  of  the  year,  and  his 
assignees  enter  and  keep  possession 
for  the  remainder  of  the  year.  The 
lessor  cannot  maintain  an  action  for 
use  and  occupation  against  the  assig- 
nees for  the  bankrupt's  occupation 
as  well  as  their  own,  without  proving 
their  special  interest  and  request  for 
the  bankrupt  to  occupy  during  the 
time  that  elapsed  before  his  bank- 
ruptcy. Naish  V.  Tatlocky  Trin.  34 
Ceo.  3.  ii.319 


USURY. 

See  AoR££MENT,  No.  9^ 

1.  A  hon6Jide  debt  is  not  destroyed  by 
being  mingled  with  an  usurioos  con- 
tract relatmg  to  it.  Gray  v.  Fowler^ 
Trin.  30  Geo.  S.  i,  462 

2.  A  memorandum  indorsed  on  a  bond, 
which  was  conditioned  for  the  pay- 
ment of  \QOL  by  quarterly  payments 
of  5L  each,  and  mterest  at  5/.  per 
cent.  *'  that  at  the  end  of  each  year, 
**  the  year's  interest  due  was  to  be 
**  added  to  the  principal,  and  then 
**  the  20^  received  in  the  couree  of 
<<  the  year  was  to  be  deducted,  and 
*'  the  balance  to  remain  as  principal, 
<*  and  so  continue  yearly  till  both 
*'  principal  and  interest  were  fully 
*'  paid,*'  was  not  usurious,  particu- 
larly as  the  consideration  of  the  bond 
was  the  giving  up  an  annuity,  and 
not  a  loan  of  money.  Hawulton  v. 
Le  Grange,  in  the  Exchequer  Cham- 
ber, in  error,  Trin.  33  Geo.  S.  uAH 


V. 

VARIANCE. 

See  Bail,  No.  5*    Slavs. 

1.  In  an  action  for  amercement  in  a 
court  leet,  if  the  declaration  state 
the  court  to  have  been  holden  be- 
fore the  steward  of  the  manor,  but 
the  evidence  prove  it  to  have  been 
holden  before  the  deputy  stetvard,  it 
is  a  fatal  variance.  IVyvill,  Clerk,  v. 
Shepherd,  Nil.  29  Geo.  3.  i.  162 

2.  S.  P.  Where  the  declaration  stated 
that  the  defendant  was  summoned  to 
serve  on  the  jury  of  the  court- lect 
and  court'baron,  but  the  summons 
was  to  serve  on  the  jury  of  the  court- 
leet  only.  Gery  v.  fVheatly,  Sittingi 
after  Mic.  17  Geo.  3.  Ivest.  coram 
Lord  Mansfield,  i. ».  163 

3.  In  an  action  on  a  judgment  if  the 
declaration  state  the  judgment  to 
have  been  recovered  in  a  term  dif- 
ferent from  that  which  appears  on 
the  record,  it  is  a  failer  of  record.-— 

It 
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It  is  also  a  variaDce»  if  the  declara- 
tion states  the  judgment  against  one 
defendant  only,  wnen  it  was  against 
more  than  one.  Riutall  v.  StraUon, 
Trin.  28  Geo.  3-  i.  49 

4.  In  an  action  for  bribery  on  the  stat, 
2  Geo.  2.  c.  24.  it  is  not  a  material 
variance,  if  the  declaration  state  the 
precept  to  have  issued  to  the  ba^iffs 
of  a  borough,  but  the  precept  pro- 
duced in  evidence  is  directed  to  the 
bailiff,  Warre  v.  Harbin,  Trin.  32 
Geo.S.  ii.  113 

5>  A  prescription  for  common  of  pas- 
ture, for  a  certain  number  of  sheep 
on  A>  every  year,  at  all  times  of  the 
year,  is  well  laid,  though  the  evi- 
dence which  proves  the  right  of 
common,  proves  also  that  the  tenant 
of  a  certain  farm  has  a  right  to  have 
the  sheep  folded  at  night  on  his  farm, 
after  they  have  fed  on  the  common 
during  the  day.  Brooke  v.  fVillet, 
Mic,  34  Geo,  3.  ii.  224 

6.  An  avowry  for  an  increased  rent  on 
a  demise  for  every  acre  of  the  land 
which  should  be  converted  into  till- 
age, is  supported  (under  slat.  11 
Geo.  2.  c.  19.)  by  the  evidence  of  a 
lease  for  a  term  of  years,  with  a  co- 
venant to  pay  the  increased  rent  for 
every  acre  which  should  be  so  con- 
verted during  a  part  of  the  terniy  e.  g. 
for  the  last  three  years :  and  the  va- 
riance is  immaterial.  Roulston  v. 
Clarke  Sf  aL  Mic.  36  Geo.  3.     ii-  563 

VENUE. 

See  Dower,  No.  2. 

VERDICT. 

See  Practice,  No.  34. 

Hie  court  will  not  alter  a  verdict,  un- 
less it  appear  on  the  face  of  it  that 
the  alteration  would  be  according  to 
the  intention  of  the  jury.  Spencer  v. 
Goter,  Mic.  29  Geo.  3.  i.  78 

VOIDABLE  CONTRACT- 
See  Slave. 


W-  . 

WAGER. 

No  action  will  lie  on  a  wager  respect- 
ing the  mode  of  plaining  an  illegal 
^ame;  and  if  such  a  cause  be  set 
down  for  trial,  the  judges  at  Nisi 
Prim  will  order  it  to  be  struck  out 
of  the  paper-  Bro/wne  v.  Leeson, 
Trin.  32  Geo.  3-  ii.  43 

WAGES. 

See  Seamen's  Wages. 

WARRANT  OF  ATTORNEY. 
See  Infant-    Practice,  No-  36. 

WARRANTY. 

1.  Where  a  horse  has  been  sold  tuar- 
r anted  sounds  which  it  can  be  clearly 
proved  twz*  unsound  at  the  time  of  the 
sale,  the  seller  is  liable  to  an  action 
on  the  warranty,  without  either  the 
horse  being  returned,  or  notice  given 
of  the  unsoundness-  Fielder  v,  Sar- 
kin,  Trin.  28  Geo.  3.  i.  17 

2-  Though  on  the  sale  of  a  horse  there 
is  an  express  warranty  by  the  seller, 
that  the  horse  is  sound,  free  from 
vice,  &c.,  yet  if  it  is  accompanied 
with  an  undertaking  on  the  part  of 
the  seller  to  take  the  horse  again, 
and  pay  back  the  money,  if  on  trial 
he  shall  be  found  to  have  any  of  the 
defects  mentioned  in  the  warranty, 
the  buyer  must  return  the  horse  as 
soon  as  he  discovers  any  of  those  de- 
fects>  in  order  to  maintain  an  action 
on  the  warranty,  unless  he  has  been 
induced  to  prolong  the  trial  by  any 
subsequent  misrepresentation  of  the 
seller.  In  such  case  a  trial  means  a 
reasonable  trial.  Adams  v.  Richards, 
Mic.  36  Geo.  3.  ii.  573 

WASTE. 
See  Agreement,  No.  15- 

WEST 
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WEST  INDIES. 
See  Banksupti  No.  14. 

WITNESS. 
See  Attachmbkt  of  Covtbmft, 

No.  2.     EVJDBNCB,  No.  2. 


WORDS. 

The  simply  sayine  to  another  "  yoc 
**  a  swindler**  is  not  actionable. 
ville  ▼.  Jardine,  Trin*  35  Geo-  3. 

u. 


THE   END. 


O.  Woodfall,  Printer*  Angel  Couit,  Skinner  Street.  Loa4loiu 
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